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PREFACE

In the Spring of 1995, Appalachia - Science in the Public Interest sponsored a conference at
Eastern Kentucky University entitled "The Forest Commons." At the conference several
distinguished experts addressed issues of forest conservation within the context of the concept of
forest commons. The presentations were very informative and drew upon a variety of academic
and professional disciplines, ranging from history and law to science and forestry. While this
paper is neither a verbatim record nor a strict summary of the proceedings, it draws heavily upon
ideas presented in the conference in attempting to draft a vision for a greater forest commons.
For those interested in more in-depth analysis of specific issues addressed at the conference,
several presentations are included in the appendix to this paper. In addition, video tapes of
conference presentations may be purchased from ASPI Publications, 50 Lair Street, Mount
Vernon, KY 40456. For further information call (606) 256-0077.

INTRODUCTION

Threat. Until recently, the portion of the earth covered in forest remained fairly constant.
According to scientists, forest eco-systems decreased in size only slightly in the period from the
beginning of human civilization until the turn of the nineteenth century (roughly 10,000 years),
dropping from about 34 percent to 32 percent of the earth's land area. However, in the last two



hundred years -- and particularly since 1950 -- deforestation has proceeded at an alarming rate.
Today trees cover less than 26 percent of the earth's land, and intact forest eco-systems, less than
12 percent. &

The continuing loss and fragmentation of forests carry serious implications for climate, air
quality, and biodiversity and could ultimately jeopardize the earth's ability to sustain life.

Response. In light of the grave threats posed by deforestation, concerned citizens around the
world have fought to curtail timber cutting and stop the clearing of forests. Needless to say, they
have met with only limited success. With disturbing consistency, concerns for forest
sustainability are pushed aside in favor of short-term economic gains derived from forest damage
or destruction. However, the problem is more complex than just economics versus ecology.
Some of the greatest difficulties in halting forest destruction are political and ideological, not
simply economic. In attempting to restore healthy and sustainable forests it is important that we
address not only the greed that drives the destruction of forests, but also the political systems and
underlying philosophies that have protected and encouraged destructive practices. With this
imperative in mind we seek in this paper to explore and develop the concept of the forest
commons within the context of present day forestry policies and practices.

Concept. The concept of forest commons is neither new nor especially radical -- though some
citizens would challenge it today. This concept is rooted in ancient tradition and finds precedent
in virtually every culture on Earth. However, in the modern era, as the ideologies of
individualism and capitalism have come to dominate political thought, the idea that society bears
a common responsibility for the well-being of its forests has fallen into disuse and even disfavor.
Culturally imposed restraints that once afforded forests protection against destructive
exploitation have been stripped away in favor of the notion that freedom to dispose of private
property without limitation is the exclusive and absolute right of the individual or corporate
owner. This philosophical shift coupled with tremendous technological advances in logging,
processing, and transportation has worked to facilitate the devastation of America's rich forest
heritage. Only in the management of government-owned forestland does the forest commons
concept survive in a substantial way -- and even there, it is under heavy assault. If we are to halt
and reverse the precipitous decline of sustainable forestlands, we need to vigorously revive and
broaden the concept of forest commons.

Convictions. For those of us who strive to retain a sense of social responsibility, the concept of
"commons" is key to our understanding of civilization and culture. We are convinced that the
concept of "forest commons" is crucial to sound future policy-making especially in regard to
eastern American forests, which are predominantly in private hands. Furthermore, we are
convinced that certain forest management practices are environmentally superior to others, that
logging patterns could be changed through regulation, and that a viable sustainable program must
be implemented quite rapidly, if our forests are to have a future.

Invitation. This paper seeks to help revive the concept of forest commons and to inspire deeper
commitment to the protection of our forests. It is not meant to be an exhaustive or a conclusive
exploration of the idea of commons. Rather, it aims to open up the topic of commons for

discussion within the context of its historical meaning and in view of its potential to impact the



future. By placing this document on our internet site we are extending an invitation to a broad
audience to participate in this discussion. We would be grateful for any constructive comments,
criticisms, or suggestions you may care to offer to help strengthen weaknesses or fill in gaps in
our presentation.

Organization. We have organized our discussion of the forest commons into six sections. The
first section examines the historical origin and application of commons, focusing primarily on
the Western tradition, but touching on other traditions as well. The second looks at how the idea
of a commons could legitimately be extended to threatened segments of the environment--
particularly forests--in the United States. The third section examines how adopting a forest
commons vision would impact forest policy and management. In section four we discuss specific
forest utilization practices in relation to forest health, and in the fifth section we explore how a
forest commons philosophy could advance sustainable forestry goals through both voluntary
restraints and mandatory government regulations. Use the following or not, depending on how
you want to treat Paul's speech. The sixth section presents a vision of ideal and sustainable
forestry from the perspective of a professional forester.

Section | - Commons: A Conceptual Background

Summary -- "Commons" is a concept enshrined in all cultures, but its application in Anglo-
Saxon practice has been limited. The limitation has carried over into American culture, where the
Judeo-Christian concepts of land use and commons have conflicted with inherited "Germanic"
values. The suggestion that the commons should be expanded to afford greater protection to the
environment has been a source of intense controversy over the past several decades. Misuse of
resources has occurred on a global scale; extending the commons through international
protection is necessary so that both the global and the local commons are preserved and
enhanced. ---------------------

The Word. In old English law the commons were areas of land that were held in common by the
general population, "the commoners,” as opposed to specific tracts that were held by the nobility.
The grounds may have been pasture lands, woodlands, or open space used by the general
population. The word commons is derived from Latin "communis" and means the quality of
sharing by all or many. To communicate is to impart, share or literally to make common. A
community is a place shared by many for residence or for some joint mission or purpose. Indeed
communism is also derived from the same basic word "communis,” and involves the ideology
that all resources and means of production are held in common. However, the concepts of
commons and private property are not mutually exclusive. Most cultures even communistic ones
agree that some property may be held individually or in families with rights to the use, or
usufruct, of goods and land for the benefit of the individual or family.

The Controversy. Arguing from an ideological standpoint, many demonize the idea of expanding
the commons, as "un-American,"” "communist,” "utopian,” or "tyrannical.” They perceive the
exclusive and absolute right to private property as the mother of all human rights -- the right
from which all others flow -- and a key component of the American ideals of liberty and justice.
Others, arguing from an economic perspective, assert that property held in common is destined to
be inefficiently managed and subject to greater plunder than private property. This assessment,



commonly referred to as the tragedy of the commons paradigm, leads many to advocate even
greater privatization of land and resources. While these objections to extending and more
vigorously regulating the commons deserve careful and thoughtful consideration, we believe that
abandoning the commons on their account would be a tragic mistake. The commons model has
been successful in the past and continues to be successful today. Given the imminent threats
facing the environment and the potential of a commons model to address these threats positively,
it is more prudent to explore ways in which government excesses and wasteful practices can be
preempted within the model, than to simply discard it.

Much of the controversy surrounding the idea of a greater commons stems from confusion and
disagreement over what "commons” really means. For some, the term "commons" is understood
to be synonymous with "common property"” which has been variously used to refer to property
that is owned by the government, property that is owned by no one, and property owned and
defended by a community of resource users.®

As used here "commons" embraces common property in all these forms; but it is a much larger
and deeper term. Unlike "common property,” the concept of a commons is not a human
construct. It is less a statement about the legal rights associated with land ownership than an
affirmation of a condition that exists prior and superior to ownership. In affirming the concept of
a commons we acknowledge that the notion of property, whether public or private, is an artificial
human creation superimposed on a natural reality. The natural reality is that the Earth and its
inhabitants form an organic system in which we human beings are part of the total community.
Private property is an expedient that facilitates civil society by affording to individuals a degree
of protection and security in those things they need for sustenance and comfort through the
assertion and enforcement of certain "rights.” However, the concept of a commons -- a shared
interest, respect, and responsibility for the wholeness and well-being of the Earth -- is a much
greater and primordial truth.

1. Roman and Germanic Land-Use Practices

Cultures around the world and throughout history have acknowledged the validity of a commons
perspective in defining their relationship to the Earth. It is the dominant way of looking at land
and resources in virtually all aboriginal societies and it is a key component in much of Western
political and moral philosophy. However, our historical past has colored our western
understanding of "commons" and of proper land use. A paper delivered by Eugene Hargrove at a
previous ASPI Conference and crucial to our understanding of land use and thus of forestland
use, is excerpted here.2

Roman land-use practice developed very differently from the Germanic tradition. Among the
Germans, population pressures yielded to a scarcity of new freehold farmsteads. Normally family
members separated and went their own ways when they were old enough to assert their rights as
freemen. The German tradition maximized individual freedom and autonomy and minimized
governmental influence and control, especially over matters relating to land use. Among



Romans, however, large extended families (both blood relatives and others) were an economic
necessity in order to till the soil and manage herds. The family head, the pater familias, had
absolute control over other family members and all property. For Romans, property ownership
was divided into two kinds: the individual personal property and property belonging to the
family. Personal property could not be inherited because at the time of death it was customarily
buried or burned with the person who owned it. All land was owned by the joint family and not
by individuals. When the individual family became a legal entity in Roman law, property
ownership for land passed downward from the joint to the individual family.

The Roman state regulated land use and landownership. As ownership rights to land moved
downward to the individual family, societal controls over land and land use moved upward to
become part of the role and function of the Roman government. In Roman culture possession
meant nothing without legal title. In conquest the Roman state distributed land to deserving
solders along with legal title. Under this system, landholding and farms were generally small.

As the Empire expanded, huge tracts of land became available along with an abundance of slaves
for working the land. This combination of land and slaves permitted the establishment of large
estates called plantations, which, unlike the family farm, produced much more than was needed
by those working the land, and thus proved to be very profitable business ventures. Small
landowners, unable to compete because of lack of capital, were bought out, speeding the
conversion from small-scale to large-scale farming. Assigning small tracts of land to veterans did
not work because they had little interest in farming.

Roman land practice influenced our law but not our attitudes.

Among Anglo-Americans, the Roman view of land has always been unpopular because it is in
many respects the very antithesis of the Germanic view. While the German or Saxon freeman
established his claim to land independent of society or government, the Roman citizen
established his claim only with a governmental and legalistic framework which greatly limited
his personal and political autonomy. Among the German freemen, landholding was a pre-societal
right and was tied to a notion of a free citizen, free of governmental control. No comparable right
to land or notion of personal or political freedom existed among the Romans. Germanic practice,
moreover, is associated with a period in English history, up to 1066, when freemen had all the
land they needed or could use, and with a comparable period in American history, the late
eighteenth and early and middle nineteenth centuries, when the Germanic movement across
Europe was reenacted in North America by small farmers preempting and homesteading their
way across the continent. Roman land practice, on the other hand, is associated with the Middle
Ages, when land was scarce and freemen lost most of their political autonomy.

To trace the influence of Roman land practice one must turn to the legal history of the conflict
between Normans and the Saxons in England after 1066, when Norman and Saxon law became
hopelessly entangled with each other. The chief conflict conceptually was between landholding
based on possession and use (the Germanic model), and landownership based on legal title
derived ultimately from a government land grant (the Roman model). Strictly speaking, however,
landownership itself did not exist in practice even under Norman law. The king, from whom all
legal titles were obtained, was essentially "tenant in chief,” the head serf or vassal of God.



Landownership did not come into being in England until 1660 with the "Act of Indemnity and
Oblivion," in which feudal dues were abolished and replaced by taxes. In one sense this was
simply a victory of one kind of landholding (ownership) over another (renting), but in another
sense it was a return to the Saxon common law with ownership replacing the lesser notion of
landholding, thereby strengthening the notion of absolute dominion over one's own land, free of
government interference.

The Roman and Germanic traditions continued to be intertwined even in nineteenth-century
land-use practice. Early versions of the homestead act including inalienability clauses which
would have prevented the selling of a homestead and in some cases even the inheritance by the
farmer's children-- with the land reverting to the state at the death of the holder. Such versions of
the act would in effect have turned the farmers into feudal tenants, rather than Germanic
freeholders.

Germanic land-use attitudes have inhibited environmental planning and zoning in the 20th
century. Rural landowners frequently defend their rights to do as they wish without concern
about the damage they may cause, and they do so in terms that can be traced back to Germanic
and Saxon land-use attitudes. Essentially, efforts to protect the environment conflict with the
rights that landowners believe they have over their land, and indeed with their conception of their
relationship as a citizen with their government and their relationship, in turn, with their land. Had
Roman instead of Germanic land-use attitudes developed, it is likely that this friction would not
exist. However, given the centuries-old association of Roman land practice with feudalism and
(from a Germanic point of view) with unjust authoritarianism, there seems to be little likelihood
that appeal to Roman attitudes will make any contribution to easing problems associated with
environmental planning and zoning.

Historically, however, just as the nineteenth century was a reenactment of Germanic freehold
farmsteading, the 20th century may well be a return to a kind of feudalism in which small
landholdings developed through homesteading in the last century are consolidated into larger
holdings reminiscent of feudal estates and Roman plantations. This new feudalism is likely to be
just as unpopular as feudalism was in medieval times, and unfortunately governmental efforts at
environmental control are likely to be associated with it.

2. Judeo-Christian Concepts about Commons

Americans carry the burden of the nation's cultural history which includes serious disagreements
and clashes. None is more evident than the friction over concepts of land use where the
difference is between the Germanic understanding (through the Anglo ancestry of the ascendent
culture) and the Roman understanding (through the Judeo-Christian traditions of the majority of
Americans). The Judeo-Christian tradition includes Biblical elements that are worth pointing out
here.

Judaic Understanding. In the Judaic tradition the concept of a commons was embodied in the
ancient Israelites' understanding of their relationship to the land through Yahweh. Possession of
the land was contingent upon the people's covenant with Yahweh who alone was entitled to the
right of possession, a sentiment reflected in the Psalms:



To Yahweh belong the earth and all it holds, the world and all who live in it (Psalm 24:1).

The notion that the dweller does not have absolute right to the land and promised land was
embodied in religious tradition at least in theory. God owns the land; dwellers are all strangers
and guests on this Earth. They are stewards of what is entrusted to them for their short life spans.
The Holy Land or place of dwelling is a pure gift and deserves to be treated with respect. In their
generational observance of the Jubilee (Leviticus 25:8-55) year, the Israelites, by returning
acquired lands to their ancestral occupants and by allowing the land to lie fallow through the
growing season, ceremoniously affirmed that ownership of the land is vested in God rather than
in individuals. In so doing, they acknowledged the primacy of the values of economic justice and
ecological health over the values of wealth and private property.

Christian Tradition. The Judaic view that ownership of land is vested in God was carried through
into Christianity. In the Acts of the Apostles, the early Christians are described as sharing all
things in common, selling their goods and possessions, and distributing the proceeds according
to need (Acts 3:43-45). Jesus' righteous anger at those changing money in the temple may have
been partially motivated by what he perceived to be a violation of the commons. The temple had
been designated as a sacred worship place for all, but was being defiled by merchants and
bankers who sought to profit at the expense of the devout. The Gospel of Mark (ii:15-17) lends
credence to such an interpretation, as it reports that Jesus quoted the prophet Isaiah (56:7): "My
house shall be called a house of prayer for all peoples,’ ...but you have turned it into a den of
thieves."

The Common Good in Christian Teachings. Though contemporary Christian social teachings
recognize the institution of private property, they do not consider private property to be an
absolute or exclusive right. Instead, they see private property as subject to civic authority and
valid only inasmuch as it does not jeopardize the public good. The view within this tradition is
that God intends the earth and its goods to be used by everyone; all other rights must be
subordinate to this.!

Furthermore, the common good is a dynamic state, something that can be fostered--or damaged--
through human cooperative activity or lack of it. The quality of that good is ensured through an
open commitment exercised in an atmosphere of freedom. "Only a renewed commitment by all
to the common good can deal creatively with the realities of international interdependence and
economic dislocations in the domestic economy."®! Both commons and common good are able
to be modified and to develop with time and circumstances. Thus a strong religious tradition
should enhance environmental efforts at expanding commons to cover threatened and fragile
zones of the planet.

Middle Eastern Concepts of Forests. Within the arid Middle East the traditional culture regards
the forests and trees as quite precious, the wonderful work of creation. Destruction or cutting of
trees is strictly forbidden even to conquering armies. To this day the uprooting of olive trees as a
result of the Arabic-Jewish conflict is regarded as a grave crime. Preserving the woods is a
communal sacred duty; destroying trees entails a severe penalty. The Cedars of Lebanon have
been highly prized; the blessing of cool shade from trees in an oasis is esteemed. Trees will last



and therefore they are planted on solemn occasions as fitting memorials. Forests are regarded as
the common treasure of everyone, and there is no notion of private ownership of the woods.

3. Misuse of the Commons

Ironically, while our consciousness of the global commons grows, so does our understanding of
just how fragile this reality is. Selfishness can work to undermine the commons, and greed can
sequester portions of the commons for self-interest or for narrow partisan or national interests.
Those who generously share may be duped into thinking that all do likewise. The human trust
that comes with proper sharing and care for the commons can be shaken, and in such cases a
stampede may result as people take all they can while the getting is good, before the greedy
devour the resource. In such panics the poor and powerless are left far behind.

A Socially Vital Concept. The commons are where commoners come together, manifest their
equality, and communicate. The commons are meeting places of minds and hearts, where culture
grows, and where sharing occurs. All material things need not be held in common, but some
should be. It is proper to recognize and to respect these commonalities. The resources that add to
the well-being of the community and thus should be held in common include roadways, historic
and fragile areas, certain means of communication, marketplaces, sources of drinking water,
certain recreational areas, and maybe forests. Part of civility is to respect these common
resources as social capital that ultimately enhances all of us.

A Collective Concept. The existence of common resources is legally protected. A person seeking
to share within a family and community sets limits on satisfaction of appetites. The responsible
person takes what is needed according to a proper procedure and leaves the rest as part of the
common pool. Our preserving the commons is directly dependent on our willingness to share
properly. If we are unwilling, the commons will begin to be raided and disaster will follow. The
survival of the fittest will become the rule. A saying from Colonial America has been adapted for
our times:

The law doth punish man or woman
Who steals a tree from the Common,
But the law doth set the felon free
Who steals the common from the tree.

The law does deal both swift and harsh
Poaching duckling from the marsh.

So why does the law set felon free

Who steals a marsh from duck and me?

The Commons is more than a concept; it is also a reality that has flesh. It may be great territories
or parcels of land and tracts of forests, all of which can be measured and designated. We may use
this land in a just manner or alienate it and privatize the land for special purposes. Furthermore,
individuals who have some degree of access to the common lands may damage them. Thus abuse
of the commons can occur and has occurred down through the ages; this leads to questions of



