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CROUNDWATER LAWI N | NDI A
2 PROBLEMS AND PRCSPECTS

‘I ntroducti on:

India is one of the npst blessed countries so far as its water
resources wealth is concer ned. The average annual precipitation.
inIndiais higher than that of any other continent in the world
pxeeptpi t bat oof cfouthe Amertii ceenandfi HAst &, cdi kbasuof ad:ehévﬂver age
precipitation of the continent of Asiai. Like surface water,
groundwater too has its originin rain water. G oundwater is

a part of 't(f)\\?er all hydrologic cycle and is defined as that

‘part of precipitation whi CH per col at es deep down the’ﬂ earth to
form underground wat er reservoir. The usable resource is taken
through rechar ge from rai nfall, canal seepage and ot her sources.l
Since India is predomnantly an agricultural country, ensuring
supply of sufficient water for irrigation purposes is a matter
of prime inportance. The only two sources for irrigation avail -
able in India today is surface water and groundwater. Presently
gr oundwat er accounts for nore than forty percent of the total
irrigated area in the country. However, hardly thirty percent
devel opnent of groundwater has yet been attained and the rest
seventy percent of the available potential still remains to be
devel oped for further utilisati or:? Since India is a country

wi th pronounced ecol ogi cal diversi ty, simlar problens of ground-
water utilisation may not be prevalent in all areas. In sone
areas with little recharge, there are problens of overexploitation
of groundwater whereas in other water |ogged and saline areas

there is need for nore drai nage. The (Cont..)



nanageneht of this resource has to be nore region specific than

many ot her natural resources like land or f or e st s

'The Need for Refl ati on:

G ven the fact that groundwater is a poteﬁtial reéource in India
for donéstic, industrial requirenents, |ivestock consunpti on and
mainly for irrigation and also that its m smanagenent is threate--
ning its sustai nabl e devel opnent and equitable distribution, it
is absolutely nécessary t hat sone kind.of regul ation is devised.
The National Water Policy, 1987 sfates t hat questions of prudent
resource nmanagenent and conservation as well as equitable distr-
I bution of groundwater are questions which cannot be left to be
dealt with in di'vergent ways in different parts of the country;
they will have to be tackled on the basis of common policies

and strat egi es. ’ |

Law and its processes have to be understood as resources for
such regulation. It is an effective resource because it can,
Iay‘domn certain equitable standards for the use of the resource
and it also has the potential through sanctioning nechanisnms to
check deviance. Wether legal regulation is pragnatic as far as
gr oundwat er managenent goes; the problens and prospects in it
wll be examned in this paper. However, at this Juncture it

can be said that a case for fegal regul ation has atleast to be

consi der ed.



The EXisting Legal Framework ;

In the Constitutioon of India, water, that is to say, water supplies
irrigation and canals, drainage and enbanknents, water storage and
wat er power are itens of List Il of the Seventh Schedule of the
Constitution i.e. the State List. Accordingly, if/igny one ofthese
matters thére is need for a legislation, the States in India will
be enpowered to do .so and not the Centre. Even though groundwat er
management is recognised as a national priority problem and inst-
itutions such as the Central G oundwater Board have been set up,
yet when it comes to actual regulation the initiative has to

conme fromthe States. Wth natural resourcés of lthis ki nd, where
regul ati on has to be region specific, such decentralisation is
necessary. The probl ens of nmanagenent of groundwater resources

in every state woul d depehd upon the nature of availability of .

t he resource there. What the centre can do is only to provide
certain guidelines for regulation but it is for the states to
adopt them w th whatever modifications necessary to suit their
requi renents.

Accordingly in 1970, the CGovernnent of Indi ‘a noot ed the QG ound-

- water (Control and Reng ation) Bill thrbugh the Mnistry of
Agriculture. This draft Bill was circulated to all states with |
.an advice to enact the sane into an Act with necessary inci dent al
.fmdifications. Till date, nnly the State of CQujarat has enacted
the law in the shape of the Bonbay Irrigation (Qujarat ArTendrTenf) .
Act 1976, which came into force oﬁ the 2k of March, 1988. However |
even this Act is applicable only to certain specific areas in

Qujarat. The States of Tam| Nadu and Karnataka are also in the
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process of making the |aw

The Question of R ghts

If natural resources of any kind is to be devel oped in a suatainable:-
manner and its equitable distribution ensured, then the nature of
rights on it need to be defined and enforced. It is i mportant to
det erm ne whet her rights on gr-oundv\at er are individual or group
rights, positive or negative rights, private or public rights,
usufructory or riparian rights and so on. The object of this paper
is not to go into a detailed rights di scourse, but to identify

a practical workable proposition of the rights situation in
ground@t er so that the nature of regul. ation can be determ ned.
As the situation exists in Indi a, a land owner has the right to
sink a bore hole or a well on his land to extract underground
water and prevent it fromgoing to the other nans property.
According to the Easenents Act of 1882, the owner of the |and

al so owns the groundwater beneath it. This inplies that right

to groundwater is basically an individual negative right which
cannot be infringed or interefered by any external agency, even
the state. However, the sitluation is not as sinplistic as it nmay
appear to be. Indiais a wlfare state and therefore naj or deve-
Idprrent al works are undertaken by the state and the benefits go
to the users. The benefits accruing fromirrigati onjstructures
constructed with public noney for e.g. in the case of groundwater
if it is harnessed and augnented by construction of percol ation

tanks, check dans and so on, it cannot be said that the users



enjoy a negative individualistic right over it. Smlarly, if

we see the English Commbn Law, it recogni ses the doctrine of
reparian rights to regulate preprietary rights in wat er. Each
co-riparian has the right to have the water flow pass his |ands
in the same quantity and qdality. There is a duty cast upon the
upper riparian owner to see to it that the Ibmer riparians are
not denied this right. There is also a difference between an
underground stream where riparian right is applicable and ground-
wat er mhergjn the private right is recognised in Conmon Law.

The common law was followed in India, but with the changed soci o-
political scenario today, it would be unwise to only rely upon
the doctrines laid down there. The discourse on rights over

wat er resources and especially over groﬁndmater resources is a
very conplex one but it would be enough to say that given the

exi sting soci o-economc-political situation today, it would be
best to consider it a conmon property resourde, whi ch can be
~regulated by the state i.e. a resource on which individuals

enjoy only a positive group right.

Regul ati on: Problens and Prospects:

It is really a matter of surprise that even though the initiative
to have a groundwater law was taken way back in 1970 by the

Gover nnent  of India; till date only one state has got a legislation
on this. The reasons for this kind of situation could be many;

it could eithef be that the problens in regula}ing gr oundwat er
are so conplex that there is difficulty in naking or acceptiing

a legislation or because there is a distrust in effectiveness

5



of law of any kind or sinply because of |egislative |ethargy,
What ever the reason may be, it would be worthwhile to exam ne
the problens that could be visualised in the legal regulation
of.groundmater.

As it has already been discussed, the very nature of rights
over these resources make it difficultlfor the state to reg-
ulate it. Even if we agree upon the fact that groundwater
belongs to the state as all water belongs to the state, there
is still the difficulty of regulating that groundwater which
is sftuated bel ow the private |and of inm\ﬂdual. To tackle
such a problem the best strategy moﬁld be to devise a nethod
of regulation which would prohnte seff regul ati on. o

In lav there are various strategies available for eg, the
pol i ci ng deterrent strategy) the regulatory strategy and the
manager i al strategy. The deterrent strategy involves crimnal
liability and depends for its success on effective pol i ci ng
like in the Environment Protection Act, 1986. The regul atory
strategy invol ves del egated powers and depends for its success
on the adm nistrative powers to give Ifcences or incentives,
or deprivation of opportunities eg., Industries (Devel opnent
and Regul ation) Act, 1951. The nanagerial strategy involves
sefting up organisational infrastructure that facilitates the
achi evement of the desired ends. It depends for its success
on the effectiveness 6f t he organisation and the conpetence.
of the people in these organisations eg., the Uni versity

G ants Conm ssi on Act, 1956. thess t he appropriate strategy

for regulation of groundwater is identified, no | aw can be

&



successfully inpl ecnmented. Law shares both 'liberational' and

5 .
repressive' potential. A wongly designed |aw can do nore

harm than good. Many | aws becane ineffective not because they
are not inplenented but nore because they are made in such a
manner that they sinply cannot be inplenented.
In the area of groundmater‘nanagenent, as has already been
.stated, the strategy adopted for effective nmanagenent shoul d
be such as to pronote self regulation. But before we begin
to discuss that, it is necessary to iaentify at the outset
the actions that need to be regulated in the use and m suse
of groundwat er resour ces.
In the areas of scanty water supply,‘the regul ati on has to be
ainmed at preventing over exploitation of the resources. In areas
W th groundwat ar and supporting infrastructure of surface irr-
igation systens, regulation should encourage conjunctive use.
One of the nmethods to prevent the receding groundwater table
is to }egulate t he spaci ng of well's. In the recently enacted
Bonbay Irrigation (Anendnent) Act, controls over |icensing of
wells is one of the nmethods enployed. However, the practicability
of this method has been questioned. It is inpossible as such
'to control the quantity of w thdrawal by nmeasurenent and even
special‘norns, prescri bed to control croning and interference
anongst wells are difficult to enforce. Even whilst they are
enforced it should kept in mnd that it does not discrinmnate
agai nst snal | farners. The criterion for licensing should be
designed with expert guidance from specialists of connected
di sci pl i nes.
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Over exploitation of groundwater is further increased due to
subsi di sed eléctricity and horse power linked power tariff in
many states, whereas in sone areas the supply of electricity
is erratic and i rregul ar. Due to the heavy subsi dies,
bonsunption is nore. Legal regulation of this kind of problem
can be possible only if the policies felating to electricity
supply and the relevant statutes relating to it:fggked i nto.

In India, statutes like the Hectricity Supply Act have to be

| ooked into for ihe purpose. Before these Acts are perused,

it has to be seén firstly hom)natch of eledmfcityfis actual ly
being utilised for groundmatef extraction. Secondly, it has
.also to be det erm ned how t he usage of tubewells and dugwells
can be m ni m sed by the control over supply of electricity.
ptions could be regulation in the peak periods, encouraging
prorata metered tériff rather than flat rates and so on

Anot her maj or problem relating to groundwater regulation is
that of naintaining eqUity inits distrithion. | nnuner abl e
studies done in India point to the fact that it is general |y
the snall and narginal‘farners who are npst éffected in the
over exploitation of groundwater. For exanple, in a study
‘conduct ed by the Admnistrative Staff College, it was found
that depletion of groundwater table had inequitable repurc:
ussions on the snmall and narginalhfarnersoof t he eaétern par t
of the Indo-Gangetic belt who in 1983 nunbered about 200 nillion§
This is mainly due to the fact that arich farnmer is in a posi-
tion to anest nore for extraction as he cannot be prevented

in law from going as deep as he wants. The possible answer to
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this would be to encourage conmmunity tubewells or public tube-
, , Madeo gy sy
wel | s. Encouragi ng such tubewells can be through |icensing pro-
cedures in lawi.e., the regulatory strategy.
The i nequitable, uneven and fragnentary ldi stribution of |and
is amjor difficulty in pronoti ng community schenes. " The def -
ective land laws and over-hauling of all these in India is
i ndeed a Hercul ean task and woul d mean no | ess than a revol ution.
What is inportant is to see how best the situation can be sal-
vaged within the existing |egal framework. It is at this jun-
cture that the role played by NG becones perti nént. For exém
ple, inlIndiathe energence of organi sations ‘I i ke t he Pani Pan-
chayat in some pockets in Maharashtra pronoting c»omrunity actions
is awelcone sign. Somre basic principles of Pani Panchayat are
as follows |
1) Only group schenes are undertaken and not schenes for individuals.
2) The sharing of water woul d be an t he basis of nunber of nem
bers in the famly and not in proporti oh to |l and hol di ngs .
The principle of equity is thus incor pbrat ed.
3) Orops such as sugarcane, requiring nore frequent watering
and nore quantity of water are not cultivated.
4) The landl ess can al so share water so that they gai’n full
enpl oynent .
The G amG aurav Paristhan, throughits experinents in certain
areas in Maharashtra has shown that it is possible to harness
groundwat er resources in lowrainfall ar eas.7 But, since the
related costs are beyond the nmeans of farners, State aid becones

a must. Wth state support, such organi sations can go a | ong way
| 9



in involving the comrunity to Iooi< after the common property
resources. The statutes pronoting co-operative nmovenent s i ke

t he Co-operative Socities Act, Socities Regi s-t rati on Acts, etc.,
have to be madé technically nmore si rrp_listic to encourage conmm
unity action along with nore generous funding. If this is done,
even the landless farnmers who are beneficiaries of ;caormuni ty
wel I, can utilise their right to use a share of the'water as a
bargai ning power to acquire even |and ownefship rights.

. However , .it has, to be borne in mnd that it is only when there
is inequity in the distribution of water due to mi smanagenent
that alternative msinagerrent institutions come to the picture.

1f it is possible for the state to strengthen the already

exi sting grassroot denocratic structures to nanage the resource,
such institutions would becone redundant. The recently proposed
sixty fourth and sixty fifth amendnents to the Constitution

whi ch sought to rejuvenate the panchayati raj institutions in
India was a big step towards decentralisation. It is a known
fact that participatory endeavours at the local |evel of the
village has yeil ded very gbod results in India.

In the proposed anmendnents Article 243 E provides that the state
may endow by l|aw the panchayafs .vvith such powers and authority
with respect to the preparation of plans for economic devel op-
ment and social justice and inplenmentation of schemes for the
sane, including for Matters listed in the eleventh schedule. The
el eventh Schedul e includes mnor irrigation, water nanagenent

and water shed managenent. Financially too, these bodies were
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to be strengthened. Unfortunately, the anendnent did not take

off and it. remains to be seen whet her anyt hi ng Woulld be done

in this direction in the near future.

The regul atory strategies to be adopted in areas having scarce

groundwat er resources was exam ned here. In water |ogged areas,

where effective drainage is the probfenlstrategies to pronote

utilisation of groundwater will have to be designed. The reg-

ulatory strategies should aimat giving nore and nore incent-

ives for groundwater ufilisation. There woul d be no need for

| i censi ng procedures. Financial credits and subsidies will

Have to be increased, and the grassroot.organisations encour —
~aged and enpowered to manago these extraction and drai nage

activities.

A major problemin regulation of the resource would bo that

of dispute settlenents. For water scarce areas, disputes bet-

ween individuals regarding quantum of resource to be extracted

is a conmon phenonenon. Some such cases have al so started com ng
to the courts. For exanple in a recent groundwater public int-
erest litigation in Goa, the petitioners did succeed in obtain-
ing a tenperory injunction agai nst tHe def endants exparte. The
respondents were rich farﬁers_over expl oi ti ng groundwat er and
selling it at exhorbitant price;? S nce I§§ation inlndiais
costly, tinme consum ng and cunbersome, courts may not bo the

effective forum for delivering justice in such cases. Since
scientific information is necessary to deci de on questions of

fact relating to such cases, the courts may not also be com

petent to handle such matters. If the disputes can be sorted
out through nediation at the local |evel, then the Panchayats
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_and NGQ; can play an effective role here. However, if the dis-
bute éannot b'e sorted out through madi ation, specialised courts
to handl e environnental disputes, which has been a matter being
actively contenpl ated, could be insti;uted.

Till now, the discussion was on how to regul ate private use

of groundwater in the irrigation sector. The discussion has
brought forth the fact that it is the regulatory and manageri al
strategies that have to be adopted to achi eve sustai nabl e dev-
el opment and equitable distribution to whatever extent possible.
In the donestic and industrial sectors that groundwater is used,
regul ation is no doubt necessary but is not immnent. In the
industrial sector, legislations like the Industries (Devel op-
ment and Regul ation) Act and the Factories Act can bo amended
to incorporate incentives and disincentives for regul ating

gr oundwat er use by'industries. The punitive, deterrent policing
strategy may not be of much rel evance here because unless the
cost for devianee is less than that for conplying with the |aw,
the industries would not be conpelled to follow the law | ma-
ginative strategies |like increased water rates, probation, cl-
osure for non conpliance and so on are to be devised.

Legal regul ation becomes problematic when the state policies
result in the depletion of groundwater resources. There is
massi ve deforestation in the country due to many factors. Nei-
ther the Forest Act nor the Forest Pol i cy have been successf ul
in checking further deterioatién. The forest |aws have shown.
"repressive’ potential. Mssive deforestation directly affects

. the groundwater table. Unless the forests laws and policies are

ta
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changed to stop further depletion of this resource, the situa-
tion will aggravate in the near future. Alongwith this, certain
devel opment activities like coﬁstruct ion of dams have adverse
effect on the groundwater table. There is hardly any way of
nmaki ng the state accountable in such a situation. The only
alternative is to get policy decisions and | aws reversed by

bui | ding up pressure groups through peopl es movement s.

Overvi ew ;

- The discussion on the problems and prospects of groundwater

law in India have revealed the following facts
- Firstly, it is not possible to articulate a uniform law relating
\—/—\ - - - - -
to groundwater whether it is region wise or sector wise. The
problems relating to groundwater use and misuse are divergent

in different parts of the country and therefore the regulation

“has also got to be different. Sector-wise also this divergence
| Is very evident.

- \Secondly, simply having a region and sector specific groundwater law

W || 5gain not suffice. As we have already seen, there are
various policies, programmes and |lavs that influence the uti-
lisation of the resource. \The Acts relating to forests, indu-
stries devel opnment, irrigation, electricity, co-operative
socities, land distribution and so 'ggterm ne the fate of this
resource. The various Governnental policies Iikelt he Forest
Policy, The Industrial Policy, - The Water Policy and so on
have the sane effect on it. Therefore just enacting a conp-

rehensive legislation to deal with groundwater w t hout first
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| ooki ngbinto the amendnents required in the above nentioned
statutes sad policies will only add to the confusion. HoWever,
this is not to say that a groundwater law is not feasible at
all. It is only to say that before any law relating to ground-
water is made, it would be absolutely necessary to review the
already existing legislations.

Thirdly, keeping in mind efficiency and equity, the choice will

\
have to be made whether private or public ownership of wells

for extraction of the resource is preferred. ‘;'he discussion
has revealed that regulation of private use is difficult, no
matter what strategy is adopted. Even though granting public
usufructory rights.is not devoid of problems; problems of
efficient management, yet it is more equitable and just.
Fourthly, ensuring state accountability, it has been seen, is
a\dwi;‘ficult task. \What is imminently required is a review of
those laws and policies which con'gfibute to the deteri’o”ration
of the resource.

Fifthly, choice of an effective forumfor the settl enent of
—_—

di sputes relating to groundwater use is absolutely necesaary.
The traditional courts arenc?toiohpet ent to deal w th environnent
di.sput es which involve conplicated matters of fact, letting
up specialised courts have to be seriously thought about.
Lastly, for reasons already recorded, ;ﬁst ai nabl e devel opnment
and equitable distribution of groundwater resources is to be

ensured, than it has to bo treated as a conmon property reso-
urce. Only than can State intervention, institutionalisation,

14



and community development be contemplated.
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