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How can we nake sense of environnmental |aw? Qur |egislators
churn out great undigestible nasses of statutes about the
environnent, which are in turn interpreted by nounds of
regul ations, all densely packed with bizarre terns and opaque
acronyns.* One way to sinplify this forbidding regul atory nass
Is to envision our environnmental controls as exenplars of a few
generic strategies for managi ng resources, and then to conpare
and critically anal yse those strategies. |

The first question in such an enterprise is this: Wat
domnating characteristics nake resources "environental ," so that
they need sone distinctive nanagenent? The conventional view is
that environnental resources present variants on "commons"
problens, and in the the first two sections of this paper | wll
explore that view In the third section, | wll set out nodels
of four generic strategies that nay be used to manage "commons"

r esour ces. |

In the fourth section, | wll focus on the cost conponent s
of managenent, in order to approach the all-inportant question
about which is the "best" or |east-cost strategy, inthe fifth

section | take up that question. The section identifies an
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evol utionary relationship among the four strategies, and argues
that none of these strategies is an absolute "best” or |east-
cost; instead, and the choice of the best depends on the |evel of
denand for or pressure on the particular environnental resource.
At low levels of pressure, one strategy mght be the |east
costly, whereas at higher levels, a different strategy is better.
In fact, of course, there IS a great deal of controversy
about which strategy is best, and this controvert indirectly
rai ses sone questions about one nanagenent strat y that tends to
be underrated or narginalized in nuch of the nmodern environnental
regul atory discussion. That strategy is normcfeation—mhat we
mght call noral suasion or exhortation. |In the sixth section of
the article, | wll consider that strategy. It is especially
inportant to do so because while noral and ethical issues are
certainly under discussion in environmentalism they tend to be
set up on opposition to the supposedly nore hardnosed nanagenent
approaches.? | think this is a nistake, since different
nanagenent techni ques thensel ves may carry different nornative
nessages, and those different nessages in turn may help to create
a culture that itself has sone effect on the way peopl e use
environnental resources. M nore general point is that if
culture does have an effect on behavior, we ought to be paying
attention to the culture that is created by our nmanagement

strategi es when we choose one nmanagenent strategy over anot her.

1. THE ENV RONMENT AS A COMINS PRCBLEM



In everyday parlance, the "environnent" denotes the
i ndefinite surroundi ngs—the set of things or circunstances that
are "just there" as a general anbience or a given. In this
sense, for exanple, we nmay talk of an "intellectual environnent"
or a "business environnment." In our current ordinary |anguage,

t hough, the unnodified "environnent" generally refers to an
anmor phous set of physical surroundings, including the air and
waters and wildlife. But insofar as an "environnent” is just a
given, we think the word denotes sonething that in |arge nmeasure
Is sinply out of our control.

Econom sts come at this subject froma different angle, but
their account reveal s sonething about the reasons why we m ght
feel that that the "environnent" is beyond our control.
According to the economsts, the evironment bel ongs to the realm
of things that don't belong to anybody in particular.® And,
they go on, because environnental goods don't bel ong to anybody
in particular, people tend to treat these goods as if they
bel onged to everyone, and individuals feel free to use and
di spose of these goods however they choose. The result, on this
account, is that environnental goods tend to be exahust ed,
wasted, and sel domif ever replenished by their users.*

The classic exanple is fishing areas, where anyone who wants
to fish can go and catch fish.®> In such an area, the fishers
may find to their distress that the fish become depleted due to
overfishing. Wy does everyone overfish, even to the detrinent

of the body of water and its |living stocks? (n the economc



account, they do so because each knows that, even if any
particul ar individual refrai ns fromfishing so intensely,
everyone else else will continue to fish, and in fact mght just
alittle bit nore, to take up the slack Ieft by any noderate
fisher.® The noderate fisher, in short, would just be a '
sucker; she would lose out while all her rivals would take what
she gave up. For a simlar reason, the fisherfolk do not restock
the area: any individual restocker would find that the nost of
new fish would go to other fishers, who have just been sitting
around doi ng nothing and who now can take a "free ride" on the
restocker's investnent and work. For anyone aside fromthe nost
stubborn conservationist, that prospect |essens any individual's
incentive to take the effort to restock.’ |

In short, whether the beneficial act is negative (noderating
one' s fake) or positive (restocking the pond), the benefits go
|argely to others, who take a "free ride" on conservati oni st
behavior.® In game theory |anguage, the fishing hol e and the
envi ronnent generally represent an n-person prisoners' dilemma,
I n which one strongly suspects that one's opposite nunbers wl |
“defect,” and in which one's own individual best option is thus
to defect too—even though taken together as a group, everyone
mght be better off if everyone cooperated.® Thus no one
(except suckers, altruists and fanatics) acts to conserve the
fishing area, and so its predictable ultinmate fate is depletion.

Now, as with other dilemas of this sort, we can at |east

I magi ne that the participants mght do sonething about it. They



could forma fishpond conmttee, for exanple, and could then
police the individual fish harvest, and/or charge restocking fees
to all the menbers. But if the nunbers of fisherfolk are too
| arge or heterogeneous, that option also becones much |ess
likely. For one thing, sone of the fishers may shirk the
organi zing work; and for another, even if they do get organized,
it is still difficult to nmake sure that everyone does his/ her
respective duties in conserving and restocking. Thus organi zi ng
and managenment efforts face the sane kinds of obstacles that
conservation or restocking efforts did: On the whol e, nobody
wants to be a sucker and do all the organizational work, and
consequent |y, that work may well not get done at all.™

Getting organi zed to overcome the overfishing probl emthus
entails the sane difficulties that the overfishing problemitself
didinthe first place. To be sure, organizing may be sonewhat
different fromrestocking the fish, insofar as we find that, in
everyday life, there are sone "political entrepreneurs” who do
seemto enjoy volunteering for this sort of thing; ! but the
usual view of these entrepreneurs is that they have to get
sonething special or they won't take the effort. Failing such
entrepreneurs, organization often does not happen; and thus
noderation and restocking don't happen either, and the fishing
area gradual |y declines to a dead sea.

The fishing story of course is not confined to to fishing
grounds. A simlar story can be told about the littering of

par ks and roadsi des, or about the "storage" of wastes in the air,



or about the dunping of all sorts of refuse in the oceans—er
i ndeed about quite a lot of other hunan behavior. It is the
classic story of unowned resources: they are likely to be
overused and under-cared-for, and even interested or wel|-neaning
parties are paral ysed to do anything about it.

But sonetines, for sone reason, we do get oursel ves
organi zed, whether through everyone's efforts or through the
political entrepreneurs. | wll come back to this point
later, but for the nonent, let us |ook at the dptinhstic si de:
suppose we sonehow do get group cooperation, or find an
entrepreneur who can get us off the mark: what kinds of things
woul d help, if we could indeed do sonething about our

envi ronment al probl ens?

2. THE TMNG QESTITON  OOMMONS AND GONGESTI ON

To answer the question, "what woul d hel p?" we need to
consi der the question when we need hel p, and once again, fishing
gives us a good exanple. A fishing area mght be thought of as a
type of resource that has been called "congestible."” To give
sone exanpl es: an ice creamcone, at |east under ordinary
circunstances, is not a congestible resource; it is rather an
i ndi vidual resource, "congested' fromthe start. An ice cream
cone nornmally only has one user, and that's it. if sonmeone el se
tried to lick your ice creamcone, you would notice right away,
and unless it were a close friend, you would probably object and

try to protect the cone fromthe interloper. But wth sone other



resources, several people can be users in comon, at least up to
a point—a ml kshake mght allow tw consuners, if they are
friendly, while a swmmng hole mght allow say, ten or fifteen.
Beyond sone point, however, these resources start to becone
scarce or "congested' wth users. To take the fishing exanpl e,
up to a point, a nunber of people can fish and no one really
notices, because everyone can take all that s/he wants and the
fish can still regenerate at a level that seens acceptable. But
beyond sone poi nt of congestion, additional fishing hurts all the
resource users, at least a little at first, and then ever
| ncreasi ngly.

Here is how the percei ved resource depl etion costs woul d

ook if charted:
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(ongestible resources |like fishing areas are typically the
subj ects of environnental problens. Their common use seens
unprobl enati ¢ under conditions of |ow consunption, and because
under those circunstances there seens to be plenty for everyone,
no one tries to patrol additional fishing. But at sonme point, if
i ncreasing fishing makes the resource perceptibl career, and
perhaps even threatens the resource with ruin, we collectively
start to feel the pinch. But at that point we may be quite
uncertain about what to do next, since we already have
established habits and practices. FEven if those practices cause
the depletion that makes us unconfortable, we may find them
difficult to change. |
Besides, there are different points at which we mght feel
unconfortable with further depletion. Even whoopi ng cranes at

their |lowest ebb proved to be "renewabl e," but nany peopl e used
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to feel (and sone still feel) that the crane level was
unconfortably low On the other hand, we mght not want to
restrain all our activities so as to all ow whooping cranes to
renew t hensel ves at the hi ghest conceivable |evel, because that
mght entail major sacrifices of other things we think we need
even nore. To take another exanple, air pollution: nost people
are willing to put up with sone level of air pollution, because
we think we need to do so for our transportation and el ectricity,
anong ot her things, which in thensel ves nay be mor e inportant to
our health and well-being than the next increment of clean
air.®® So on balance, we may be confortable with sonething |ess
than the nost pristine air we coul d concei vably have—that is, we
may be willing to put up with some "congestion" in air use.

Neverthel ess, at sone pol lution |evel the bal ance nay tip in
favor of halting further depletion of clean air, and of allow ng
the resource to renew itself at a given level—-a level that is
conpati ble wth what we perceive to be necessary for our health
and aesthetic needs. | amnot here directly addressing this
bal anci ng question, though | wll cone back to it. | would |ike
to suppose that the bal ance has been struck at least for the tine
being, and that we know the | evel —all it MAXLEVEL—at which we
want to hol d resource use. Once we have deciced about a
resource's MAXLEVEL, our question becomes this: How can we
change our ways, and restrain our use of the resource?

(he possibility, of course, is to try to influence people so
that they do not to want a given resource so much—or exanpl e,



we mght renane the "Rainbow Trout" as the "Bug-snarfer."® But
for the nmonent, | wll concentrate not on directly reducing |
denand for resources, but rather on controlling efforts to use
them since that is what a good deal of our environnental

| egi sl ation does.® What ways do we have, then, to restrain

peopl e fromtaking too much of a congested environnental

I esour ce?

3.  FOR STRATEA ES GF OOMMONS NVANAGEMENT

Sone witers divide commons managenment strategies into
“private" and "public," according to whether controls are inposed
by insiders (private) or by outside authorities (public or
governnental ).® The identity of the controlling body as
"private" or "governnental " nay indeed be inportant for sone
I ssues—particularly those of "rent-seeking" and public choice
probl ens that are thought to distort public bodies' decisions.#
Nevert hel ess, private and governnental nanagers often use
techniques that are structurally quite simlar—-as has indeed
been shown in the classic case of the fisheries?and it is
equal |y inportant to consider the substance of those techniques
or strategies, whether they are used by public or private

nmanager s.
(he economst, Sephen Cheung, has nade a very useful |ist

of several possible nanagenent strategies.? Cheung listed his
strategies nore or less in ascending order of the difficulty and

expense of their admnistration, to wt:
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1) Frst, of course, even before we get to Cheung' s
strategies, we could do nothing—+hat is, we could |eave our
fishing ground an open-access commons. This no-control option,
which | amrather boringly calling DONOTHNG is a kind of
basel i ne over agai nst which we can neasure the effectiveness of
ot her strategies.

2) Second, we could exclude newconers, a strategy to which
| will refer as KEEPQUT; once we get to a congestion point,
where we feel the pinch of overcrowdi ng and r esour ce depl et i on,
we keep out everybody else. Qur "insider" fishers, on this
nodel , woul d continue to fish any way they chose, but they woul d
cut off the access of newconers. This would nean, of course,
that although the fish levels mght be preserved, they would only
be accessible to the insiders—eutsiders wouldn't get aAny.

3) Third, we could regulate the way in which the resource
Is used or taken, effectively prescribing the methods by which
users nmay take the resource; | wll refer to this strategy as
RIGHTVWAY. In our fishing area, for exanple, we could |imt
fishing to fly-casting, and not allowtrawing or the giant
fishnets that have been in the news lately as destroyers of ocean
wldife. Under this R GHTVWAY schene, fishing woul d be open to
all who want to fish, but only if they fish in a certain way—a
way, we hope, that linits the overall nunber of fish they are
likely to catch.

4) Fnally, we could nanage the fish by giving
i ndi vidual i zed property rights to them a strategy to which |
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wll refer as PRPP. For exanple, a PROP regine could set a limt
on the total allowable take of fish, and then auction off fishing
rights to those who wanted to purchase such rights. In a

sophi sticated version, the fishers could trade these rights anong
thenselves. O alternatively, we could try to figure out a
per-fish or per-pound price that woul d di scourage fishing above
an acceptable level, and then require each fisher to pay a bounty
on each unit taken.

There are of course equivalents to all thése strategies in
our past, present and hypothetical environmental law Take air
pol lution control: Strategy 1, DONOTHNG is represented by the
"anything goes" attitude to air pollution we used to find,
especially in undevel oped areas. Srategy 2, KEEPQ,
corresponds to a kind of crude |and use control, in which new
facilities are halted; new shopping centers, for exanple, have
soneti nes been disallowed on the ground that they may increase
air pollution fromthe auto traffic that they attract.?

The third strategy, RGHIVWAY, is very widely reflected in
our law The rather nal | eabl e prohibitions on "unreasonabl e use"
in classic nuisance |aw effectively confine the nanner of using
air, disallowng practices that go beyond the custonary and
normal . In nuch more conpl ex fashion, the modern "command and
control™ environnental neasures prescribe the ways air nmay be
used in highly specific fashion, demanding that woul d-be
pol luters use the "best avail abl e technol ogy," such as scrubbers

I n coal burning exhaust stacks, or catalytic converters on
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aut onobi | es. %
Finally, the fourth strategy of PROP, through whi ch resource

rights are turned into individual entitlenments, is a technique
that has been rmuch discussed lately, both in academc literaute
and in legislative proposals for purchaseabl e and tradeabl e

pol lution rights.? It now seens that Qongress will incorporate
this strategy into the controls on acid rain. ?

Sonetinmes these various strategies are conbi ned, notably
KEEPQJT and R GHTWAY. A typi cal custonary pattérn, for exanpl e
among shel | fishers or graziers, is that newconers are excluded
altogether, while the "insider" oldtinmers only use the resource
in a well-established customary nmanner.® A sonewhat different
conbi nati on of the KEEPQUT and R GHTWAY strategi es appears in
sone nodern air pollution controls: only new polluters are
normal Iy required to install highly technical pollution control
devi ces, while the established polluters may nerrily foul the air
as they have in the past.®

Cheung's article did not say howwe shoul d choose anong
these generic strategies, though he suggested that in principle a
choi ce shoul d be possible. The way to get to it is to consider

costs.

4.  NANAGEMENT QOSTS AND RENT DI SSI PATI ON
Chueng and others have nade explicit one inportant insight
about managi ng resources: resource nanagenent strategies all

cost sonething. 3 Thus generally speaking, even if we can find
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a level of resource use that we think n@ét appropriate, we need
to recogni ze that holding use to that Ievel will not be done for
free. W still need to to find the strategy that hold use at the
appropriate level, at the lowest total cost.®

What, then, are the cost conponents of these various
Sstrategies? Any answer, of course, wll grossly oversinplify,
but one has to start sonewhere, and so | propose the follow ng
t hree conponent s:

1) Admnistrative or systemcosts. These conpri se the
systemw de costs of running a managenent strategy, including
bot h organi zati onal and policing costs.

2) Wer costs. These are the costs of extra equi prnent,
such as scrubbers or catalytic converters, that individual
resource-users nust invest in to satisfy the requirenents of any
gi ven nanagenent strategy. S nce so nany are technol ogical, |
wll sonetinmes call them "technol ogy costs."

3) OQveruse or failure costs. This cost category accounts
for breakdowns and slippages, and conpri ses the conti nui ng '
"externalities" under a given strategy—the continuing conflicts
and danage caused by resource depletion that escapes the control
system These costs reflect the point that no nanagenent
strategy is perfect; because of managenent failure, we may still
wi nd up sonewhere beyond our acceptabl e MAXLEVEL—+hat is, beyond
‘the point at which we feel it is healthy, safe, or confortable to
permt continuing resource depletion.

Now, when we choose one or another control strategy, the
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conbi nation of admnistrative costs, user-technol ogy costs and
overuse/failure costs wll vary according to the what the
literature of common resources often refers to as "pressure. ">
"Pressure” on a resource occurs when nore people try nore
intensely to take the resource, for any reason at al | —per habs
because tastes change to nake the resource nore val uabl e, or
because new technol ogy | owers the costs of exploitation.

Mre technically speaking, it is often said that there are
“rents" to be gained in natural resource exploitat i‘on, si nce
these resources nmay yiel d revenues and pl easures above the cost
of taking the resource.® At lowlevels of value, any rents nay
go nore or less unnoticed; under those circunstances, there is
little effort to exploit the resource, and the few users of the
resource enjoy whatever little-known or idiosyncratic "rent" they
derive wthout suffering congestion from other resource-users.

In the fishing exanple, this is the stage in which only a few
fanatical fishers bother to buy the equi prent and brave the col d
to catch the el usive trout.

But as nore peopl e val ue the resource—+f, say, trout-eating
or trout-fishing cones to be a fad; or perhaps as the resource
becones cheaper to exploit—+f, say, newtrout nets or boats are
i nvented—the gap at least tenporarily w dens between the
resource's value and the cost of exploiting it. Wen the
resource's "rents" becore larger, they also likely to becone nore
noti ceabl e, and consequently nore people are likely to take

greater efforts to get the resource.
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The problemis that if nore and nore peopl e want nore and
nore fish, so nuch effort nmay be poured into their exploitation
that the fishing resource itself is threatened with depletion,
and the cost of fishing rises while the return declines. Thus
unl ess the fishers are sonehow restrained, their conpetition for
the fish (or other renewabl e resources) dissipates the rents that
mght be had fromexploiting the resource at a nore appropriate
level .® It is for this reason—+o hol d down resource
expl oi tation and prevent rent dissipation-that we institute
nmangagenent regi nes on the resource.

Thus a higher rent level attracts the exploitation efforts
that dissipate rents, or alternatively, that induces us to
institute management systens to avoid rent dissipation.¥ The
problemis that managenent systens dissipate rents too. Under
any nmanagenent strategy, there will be sone "mx" of system
costs, user costs and overuse/failure costs, and all these
nanagenent costs dissipate rents, though hopefully not so much as
unrestrai ned expl oitation does.*®

(hce we have settled on a MAXLEVEL for resource use, then,
our goal should be to choose the |east-cost nanagenent strategy,
the one with the lowest "mx" of rent dissipating factors. Wat
follows is a series of graphics that illustrate the cost "m xes"
of different nanagenment strategies under different |evels of
pressure on a resource. They represent the idea that |arger
rents thensel ves bring about hi gher managenent costs, since at

hi gher demand or "pressure |levels, nore institutional effort is
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required to restrain overuse. Mre technically, then, these
graphs are depictions of the relationships between rents and rent
di ssipation;® in each, the horizontal |ine represents pressure
on the resource (technically, rents fromthe resource),® while
the vertical line represents the total costs of the given control
strategy, (dissipation of rents under that strategy), due to its

mx of systemcosts, user costs, and failure/overuse costs.*
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5. CGOWAR NG THE GCBTS OF VANACEMENT STRATEAES: VWH CH IS BEST?

Strategy 1: DONOTHING
( )

Total Management
Costs
20

15

10

Pressure on resource

To begin wth Gontrol Srategy 1, DONOIHNG In essence,
the costs of DONOIHNG sinply replicate the congestion cost
curve. As people want a resource nore, they work harder and

harder to get it. |In the absence of any constraints, their
increased efforts translate directly into an increased total
exploitation, at least until the resource is depleted. * But of
course as the fish are depleted, individual fishers may w nd up
wth less and less, as their increasing efforts cause increasing
difficulty to one another. Thus their ever-nore-strenuous
efforts to gain the resource's "rents" dissipate those very
rents.® The chief costs of the DONOH NG strategy, then, fall
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into the category of overuse or failure costs.  course, when
the resource is depleted substantially, the disconfort, conflict
and di mni shed return entailed by overuse nmay be substantial. It
i's because of these overuse costs that, as Gordon |aconically
observed, fishernen are not weal thy.*

But sonetines the DO NOIH NG strategy m ght be best. Wen
denmand for the underlying resource is slight, DONOTHNG is
especially cheap: there are no admnistrative costs for
organi zation and policing; no user technology is specifically
dedicated to control; and since no one is trying very hard to get
the resource, overuse or depletion costs are still low if they
are felt at all.®

But once again, if values rise, and nore and nore people are
willing to work harder and harder to get the resource, overuse
costs rise—perhaps even dranatical |l y—and they may overwhel m any
savings that can be nade by dispensing wth admnistrative and
techni cal controls.®

The second strategy, KEEPQUJT, abandons the open access of

DO NOTH NG and instead excl udes outsiders or new uses:
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Srategy 2 KEEPQUT

(7////7)
Total Management
Costs
///
15 /
/
///
/
/
10 /777
/
/
/777

Pressure on Resource

As the chart suggests, when we introduce KEEPQUT,
admni strative or systemcosts are obviously higher .t han DO
NOTH NG soneone nmay have to do a good deal of organizational
work to get the control systemintroduced, especially if many
peopl e see an advantage in the ol der systemof open access. Then
too, the systemrequires nonitoring effort: the insiders nay have
to pol i ce the pond, or hire police to keep interlopers off, and
they nay need boats and weapons too. Besides, |ike any new
system this one may not work very well at the outset, so the
failure/overuse costs nay remain fairly high. Then too, there
are noral e costs, especially at the~begi nni ng: “sone may grunbl e
that we really don't need all this control activity, since there
are still plenty of fish, and keeping out new fisherfol k just

| ooks stingy and ungener ous.
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But if pressure on the fishery continues to rise, and nore
and nore people try to get in to take the fish, the systemmay
seemworth the effort (at least to the beneficiary insiders)—
that is, its total costs nmay |ook |ower than a "do-not hing"
solution. (nhce in place, we don't have to do much nore
organi zing work, or buy a whole new fleet of police boats.

Besi des, the systemmay work better wth experience, and nay
real |y reduce total take fromthe fishery, no natter how hard
outsiders try to break the system Mrale issues nmay inprove
too, once the honefol ks are used to it; once they think the
systemis doing them sone good they may be quite willing to
enforce it.¥ The increasing outsider disgruntlenent may of fset
this gain, however

| ndeed, supposing we copntinue to nove further'out on the
hori zontal line of pressure, outsider poachers and interlopers
may overrun the KEEPQUJT control system Insiders nmay have to
hire nore and nore cops and boats, perhaps with |ess and | ess
effect; and so policing costs rise, while the failure costs of
conflict and depl etion do too.

(ne way to deal with this problemis to permt the outsiders
to enter, but to control the neans by which al | fishers can take
the resource—that is , to nove to the third, R GHIVWAY strategy

that controls the way the resource is used:
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Srategy 3: R GITWAY
)

Total Managenent
Cost s
20

15

I

10

Pressure on resource

Wth this strategy, we nove to sonethi ng | i ke nui sance | aw,
or to sone ki ndred control regine that specifies how peopl e are
allowed to use resourcés. (ne of the surreptitous attractions of
R GHTWAY, in fact, is that it may not be so far from KEEPQUT,
since established resource users are apt already to have to
prescribed boats or rods or whatever. But R GHTWAY does have
addi tional systemcosts that are likely to be higher than the
costs of sinply banning outsiders. Now we have’to t hi nk about
whi ch fishing devices (like nets and traps) we need to outlaw,
and which devices (like fly-fishing) will be permtted. Qur
everyday policing costs are going to be sonewhat higher too,
because our cops have to do nore than just checking on sonet hi ng
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sinple, like an ID card that certifies our "insider" status.
Instead they have to |ook for sonething nore conplicated—.e.,
whether we are pole fishing or surreptitiously floating a few
nets as well. Just as inportant, there are additional user costs
for the individual fishers: wth R GHIVWY they have to buy pol es
Instead of the perhaps nore cost-effective nets, and they have to
spend a lot nmore tine to get fish. On the nmoral e point, R GHTVWAY
controls mght cause initial resentnent because they | ook Iike.a
lot of silly formalities, and they nmay cost fisherfol k sonething
that they previously did not have to pay.

Onh the other hand, this strategy nay be nore effective for
controlling total uses, even under higher |evels of pressure on
the fishing grounds. R GHTWAY strategi es nmake individual fishing
efforts less productive, since our fishers could have caught nore
with nets than wth poles. A though this neans that sonme effort
is wasted, this is arguably an advantage of sorts: greater
effort now does not deplete the fish, and fishers cause fewer
externalities on one other.® And indeed, R GHTVAY m ght | ook
nore attractive when there is nore fishing pressure; fishers get
used to the restraints and think themval uabl e in preventing
depletion, and as a greater percentage of fishers invest in the
requi site fishing equipnent, it is easier for the police to catch
nonconformng cheat ers.

But down the line, this control strategy faces rising total
costs as well. For one thing, R GHTVAY requirenents may squander

fishers' efforts to an unconiortabl e degree, and this may induce

23



cheating. Then too, R GHIWAY controls do not explictly attend to
the total take of fish, so long as each fisher is using a pole
and rod; and thus R GHTWAY restraints on nets may do little to
preserve the fish if the lake is chock-full of pole-and-Iline
fishers who fish day and night. Wat this nmeans is that overuse
costs start to rise. W could shift to a different version of
R GHTWAY, |ike permtting only flycasting, but there are costs to
doing so. first of all, there are organizing costs; second,
there are new efficiency losses in what anmounts to the
requi rement that everyone use higher-effort equi pnent; third,
there are lost sunk technical costs that existing fisherfol k have
made in conventional pole-and-1ines; and finally, because of all
the above, there may be an increased resentnent and 'WIIingness
to evade new regul ations.

What is left, then, is the fourth strategy of PRCP, where we
figure out how large a total fish-take is acceptable and auction

off the rights as individualized entitlenents. Here is the

chart:
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A PRCP strategy actual ly nﬁy be quite cheap for resources
that are easily subdivided and individualized without |eftover
externalities. But for fish-er for other resources we call
“environnental "—the percei ved expenses of a PRCP strategy nay be
the highest of all. |Initial organizational costs include sone
explicit decision about an acceptable cap on the fish harvest,
and this nmay cause considerabl e uncertainty and conflict.*
~ Then we have to figure out and define exactly what the "property
right" wll consist of—unbers of fish? units of catch
wei ght 7%

Thereafter we need to determne a method for distributing
those fishing rights, whatever they are: shall we have an
auction, or a giveaway to existing fishers, or sone other
al l ocation schene? Because of the distributional issues in this
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decision, it too nay cause considerabl e controversy—and i ndeed,
distributional issues, along wth the attendant bargai ni ng
probl ens, nmay prevent a PRCOP system fromgetting started at

all.>

Supposi ng a PRCP systemdoes get in place, policing costs
are likely to be high, too, since our cops cannot now just check
on the fishi ng equi prent; they have to poke around to neasure the
units of fish taken, to make sure that they have been prhoperl y
paid for.® And in general, sone fishers and others may resist
the very idea that there should be upper bounds on fishing at
all, or that anyone shoul d have to pay for fishing; this
sentinent is likely to be especially strong when we are still
hovering near the congestion point, where it seens that the fish
are still relatively plentiful.>

Despite all these costs, the PRCP strategy nay | ook bett er
as the pressure on fishing resources grows higher. Then peopl e
may grow less resistant to the idea that undi mnished ishing has
costs, and should be paid for. True, as fish are increasingly
val uabl e, fishers will have to be charged nore and nore for the
right to fish, since undercharging mght lead to overfishing;*
but perhaps their payments can be used for a re-stocking fund or
for some other conservation neasures.> Besides, even though
fishing rights cost nay nore and nore, individual fisherfolk are
not bound to any particular fishing technology: they can decide
for thensel ves what equi pnent to use, and the systemgives them

and incentive to find to cheapest and nost effective way to
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extract the fish, or to get whatever other pleasures that fishing
brings them And that, is of course the basic idea of
introducing an individualized property schene of resource use:

at sonme |evel of pressure on the fishery, a full-fledged property
regine is the cheapest nanagenent strategy. ,

Many of us who teach property lawthink that all these
control strategies represent different kinds of property regines,
but conventional usage only calls the individualized right a
property right. Be that as it nay, here is how the various

control strategies | ook when one puts themall on the sane chart:
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Pressure on resource
If this admttedly stylized version has any relation to
reality, it is pretty clear that the "best" control strategy
depends on sonething else: it depends on how far we have
travelled along the horizontal line of resource pressure.
These sketched-in figures are all "nade up," of course; but
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h torically, we have actually observed sonething like this
progression in our dealings wth common resources. Air pollution
control gives an exanple. Wen air seened inexhaustible, the
reginme was basically the first DONOTH NG strategy of "anything
~goes," an attitude that probably continued |onger than it shoul d
have. W acted as if autonobiles and factories were effectively
entitled to pollute; we thought we had to | eave themal one, or
perhaps to pay themto stop.® Despite our inertia,> however,

gr ter pressure on air resources did seemto change our m nds
about the entitlenent to pollute, at least to a degree; anong the
first results of this change-of-heart were the | and use control s
of the second strategy, KEEPQUJT, which were designed to allay air
pol lution. Take, for exanple, the fanous S aughterhouse

Cases.® Mst legal academcs dwel | on the Slauahter house
limtations on civil rights clains,® but those cases were also
about the control of unwanted demands on air resources. Wat
happened was that the state of Louisiana |ocated New Q| eans

sl aught erhouses in certain places, and woul dn't allow any new
ones—an exanpl e of KEEPQUJT.

After KEEPQUT, nore or less, we sawthe early effl orescence
of the R GHTWAY strategy, inposing controls on manner-of-use: in
the later 19th and early 20th centuries, there were a nunber of
efforts to sue factories and other air polluters in nuisance.

The basic claimwas that the factories used the air in a manner
that went beyond "reasonabl e use," and the cases were deci ded by

the standard of the custonary and nornal uses in the surroundi ng
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area.® Qur initial air pollution control |aws, including the
nodern Aean Air Act, substantially extended the R GHTWAY
approach of nuisance law The Qean Air Act's technol ogy-based
controls are RIGHTWAY too, though they are very conpl ex; their
essential nessage is that the polluter nust adopt the best

control devices that technology will allow (wth sone all owances
for costs).® These controls also borrow from KEEPQJT, however,
insofar as the technol ogy requirments apply especially forcef uI-Iy
to new sources of pollution—nRew cars, new factories, etc.—while
treating old polluters nore gently.

The problem of course, is that the costs of these R GHIVAY
technol ogy requirenents have grown very high—a matter that is
frequently poi nted out by proponents of the fourth strategy,
PROP. Take, for exanple, the scrubbers that new factories nust
have, or the catalytic converters that new cars nust have. The
systemcosts of regulation are high, since it is expensive and
tine-consumng to figure out which technology is the "best
avail abl e."® Perhaps even higher are the user costs, since
every new factory and auto nodel nust have these technol gy-based
control s—even though controls mght be cheaper for sone |
factories or autos than others, and even though it mght be
cheaper to clean up the air by getting rid of ol der heavy
pol lution sources, and by allow ng averaging-out of pollution
anmong nodel s and factories. ®

For these reasons, a nunber of academc criti-cs say that we

should nmove to a PRCP strategy, not only for air pollution but
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for other environnental resources as well. n this reasoning, we
should set total pollution limts at acceptable MAXLEVELS—
roughl y speaki ng, the point where our intolerance for health and
aesthetic damage outweighs the benefits we get fromnore

pol lution fromthings |ike cars and factories—and then define
and auction of f individual "~chunks" of pollution up to those
limts.® These pollution rights woul d be expensive, and ever
nore expensive as as pressure on the air resources rises. But
rising costs would give polluters an incentive to find ways of
hol di ng back their pollution at |owlevels, wthout the aw ul
expense of defining and prescribing a rigid "best avail abl e

t echnol ogy. "

The PRCP-based pol lution rights approach has now becone
quite a la node, and it plays an increasing role in our
environnental law On the whole, polluters donot bidin dollars
for pollution rights, but under sone circunstances they may make
in-kind barter bids: they nay be permtted to emt air pollution
I f they can clean up even nore pol lution fromother plants, such
as ol d dry cleaning establishments and bakeries.® The idea, of
course, is to get greater air cleanup at |ower cost.

At the nonent, however, there is still considerable
controversy about whether the third R GATWAY strategy or the
fourth PRCP strategy is preferable. The current counterattack on
PRCP, by proponents of the R GHIWAY technol ogi cal controls,
focuses largely on sone itens that are predictable fromthis-

article's nodel. Those itens are conparative costs—that is,
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systemcosts, user costs and overuse or failure costs. Probably
the nost inportant criticismentails an issue of systemcosts
that may spill over into overuse/failure costs. R GHIWAY
proponents of technology controls argue that it is very difficult
for admnistrators to find and set tolerable nmaxi mumlevels for
many pol lutants; this is especially the case, they say, for
highly toxic naterials that we can't test very well, but that nmay
be danagi ng even at very |ow but nowunknown [evels. [|f we wait
until we've done done all the testing and collected all the

I nformation about our acceptabl e thresholds, we may effectively
do nothing for a very long tine—and in the neantine we nay
suffer grievous consequences.® Thus, to use this article's
terns, the high systemcosts spill over into failure/overuse
costs. R GHIVMAY technol ogy controls, the other hand, avoid the
probl emof setting levels explicitly; they just say to poll uters,
"do the best that technol ogy allows," and thus they arguably
provi de protection even when we aren't really sure what |evel
what hurts us.

R GHTWAY proponents al so have another critique of PROIP S
admni strative or systemcosts, stressing the conparative costs
of downstreampolicing. |If we inpose R GHTWAY controls, the
argunent goes, our downstreampolicing costs are relatively
cheap, because all we have to do is look to see if the required
t echnol ogy—the scrubber or whatever—s in place and in working
order. But if we start handing out pollution rights, as we woul d

under PRCP systens, how do we know that the recipient is not
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cheating? W woul d have to test anbient levels of air or water
or whatever, and those are difficult, expensive, or error-prone.
It is alot easier, it seenis, just to check to see if the factory
in question has all its scrubbers in place—that is, whether the
factory is using the air in a prescribed way.®

This article's nodel suggests that the solution to the
rel ative-cost controversy depends on how congested our air really
is. |If we are far enough out on the horizontal |ine of resource
pressure, PRCP nay be preferabl e because it mnimzes total
costs, despite its arguably hi gher systemw de costs of
organi zation and policing. The PRCP strategy is likely to bring
savings in the technol ogy costs of individual air users, and nost
inportant, if we nake the necessary nonitoring effort, it should
have lower failure or overuse costs for air resources. This is
because all air pollution would be explicitly limted,
“propertized,” and paid for, and because users now woul d have an
incentive to mnimze pollution. Al those |lower costs nay nmean
that PRIP is a lower-cost total package, at |east where there is,
hi gh pressure on resources. The R GHTWAY strategy, though
arguabl y cheaper admnistratively (a hotly contested point, of
course) , still has high technol ogi cal user costs, and nay have
especially high failure or overuse costs, since it could | eave a
lot of uncontrolled pollution inthe air. W have to consider
that it is the reduction of total costs that we are after; and
when our available air resources cone under a sufficient

pressure, PRCP S total costs nay be |ess than R GHIVAY s.
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6. H DDEN GBTS
The argunents for PRCP are very powerful in nany areas of

environnental |aw, perhaps because our demands on these

congesti bl e environnmental resources grow ever higher. But there
Is a subtle problemwth PROP, and | do not think it has been
sufficiently addressed by the proponents of this strategy. It
has to do with a certain nornative conponent of environnental |aw
that tends to be overl ooked by PRCP proponents. This nornative
conponent surfaces in a fairly commonpl ace conpl aint about PRCP.
The conmplaint is that PRCP systens permt sone people to pollute
I f they pay enough, whereas in principle, everyone should be
doing all s/he can not to pollute. The argunent seens to have a
certain intuitive force, and it tends to be nmade, anong ot hers,
by public interest groups who prefer technol ogy-based R GHTWAY
appr oaches. %

Arelated conplaint is only inplicit, but has sonething of
the sane flavor: one reason for RGHIWAY' s attack on PRCP nmay
have to do not so nuch wth total costs as wth the distribution
of costs. R GHIWAY's command- and-control approach puts a great
| oad of costs on the individual air users, in the form of
technol ogi cal pol lution control devices that they nust use.

PRCP, on the other hand, with its higher downstreampolicing
costs, seens to have proportionately higher admnistrative or
system cost s—and those hi gher system costs seem to Bean that
PRCP al | ocates a greater proportion of pollution control costs to

the public, and rather less to the polluter.
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Now, there is no reason why, under a PROP regine, the sale
proceeds of narketable pollution rights could not be cycled back
to pay the higher costs of policing that PRCOP requires, but this
is rather indirect. At least at first blush, R GHTWAY seens to
| ocat e abatenent costs nore directly on the polluter, and to
sone, that undoubtedly seens the fair and just approach. And in
general, R GHTWAY strategies seemto carry a rhetoric of
responsibility, a principle that everyone shoul d be doi ng her
best not to pollute.

This rhetorical issue calls for a return to our earlier |ist
of available control strategies. There is one control strategy
that | deliberately neglected earlier, but | wshto bring up
now That strategy is noral suasion or exhortation. In its
crudest form exhortation is an appeal to the goodw |l and sense
of common duty of the citizenry, exhortative control strategies
ask the citizens to refrain fromoveruse of the air, the water,
the land and its grow ng things. Exhortative strategies appeal
to the citizenry to recycle bottles and paper, to drive autos
less and to walk nore, to use roll-on deodorants instead of
aer osol s. |

Now, a nunber of commentators on environnental matters
regard exhortation as sonething that brings few results;
exhortation on this version is another version of the nost
primtive first strategy, that is, DONOIHNG According to
WIliam Qhuls, for exanple, exhortative appeals wll acconplish

little in the vast n-person prisoners' dilemma of environnent al
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probl ens; what is required is sone version of Hobbesi an

coerci on. ®
Is this true? M colleague Robert HIIickson has pointed

out repeatedly that a nunber of property regimes are infornmal and
essentially voluntary, and have little or no support from
coercive |legal systens. Indeed, these regines nay be quite
contrary to the formal law, but are followed on principles of

nei ghborliness.® W have all seen countless exanpl es, and they
are by no means confined to relations wth acquai ntances or

nei ghbors, fromwhomwe m ght expect reciprocal benefits: we
stand in line at the novies, we respect other people's

pl acenmar ki ngs (books, coats) at library tables, we hand change
back to the cashier who has undercharged us. ™ '

G 'ven the preval ence‘of this type of behavi or—somnetines at
consi derabl e cost to the persons invol ved, and with no hope of
reconpense—+t may not seem so |aughable to think that people nay
be swayed by their perceptions of what they think is the ri ght'
thing to do. Not too long ago, for exanple, Mnnesota park
officials reintroduced noose into the North Vods. Wen asked
whet her they feared that peopl e woul d harass and hunt the
animals, the officials offered the opi nion that the popul ace was
so excited about the nmoose that no one woul d pester or kill
them™ Now this may be w shful thinking, since it does not
take many bad apples to ruin a programof this sort.” But it
does not seemaltogether inplausible, either, that the citizenry

would try to do the right thing even in so fragile an experinent
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as this.

| ndeed, a whol e body of literature is enmerging that stresses
the inportance of norns in structuring human behavi or, precisely
in the prisoners' dilema situtations in which one woul d nost

* For our purposes, the point is that if

expect noncooper ati on. ’
we do have a good deal of voluntary cooperative behavior, even in
n-person prisoners' dilemmas, then it may not be entirely foolish
to think that the norns that induce this behavior can be of sone
consi derabl e inportance in our regines for protecting the

envi ronnent .

That is the first point about exhortation or noral suasion:
it may affect norns, and norns nmay affect behavior. A second
point is that we cannot consider exhortation in isolation;, we
have to conpare exhortation to the coercive systens that sone
seemto think necessary. (oercive systens are not cheap. As
this article has pointed out, even though sone coercive systens
are nore expensive than others, all involve regulations and
police and related admnistrative apparatus, and all are costly.
By conparison, exhortation or noral suasion is cheap. 75' If we
are thinking about effectiveness-per-dollar, then, noral suasion
mght not | ook so bad.

Even if we were to agree, for the sake of argunent, that
exhortation has an effectiveness | evel of next-to-nothing as a
cont/rol strategy, next-to-nothing mght be all we need in sore
instances. At relatively low |evels of'pressure on a given

resource—when we are still just a small step past our congestion
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poi nt, and when conpeting users have not yet becone thoroughly
vexed w th one anot her—noral suasion mght indeed be the nost
cost-effective means of restraining overuse of a resource. Thus
even on the nost pessimstic viewthat is, that exhortation
mght not do nmuch—talk is still cheap; when not nuch needs to be
done, exhortation mght be our best bet.

However, | amnot willing to concede that exhortation of
noral suasion is so ineffective. That brings ne to a third
point, one that goes back to a problemposed earlier in this
paper: suppose a group of common resource users (fishers, or air
users, or whatever) realize that they need a managenent system
how do they ever get thensel ves together on a common schene?
Even if the best schene woul d be a coercive one, how do they all
get together to select the appropriate Leviathan, and invite
hinther to take over? Governnent or managenent systens are
"commonses” too, and if citizens cannot agree on their respective
use of the resource, how can they agree on its nanagenent
systen?® Instead of creating a managerment system why do they
not squabbl e and jockey and shirk and hold out and, putting it
general ly, undertake all those behaviors that are so often
predicted for the Prisoners’ DO lemma?

What they are going to need is sone vefsion of noral suasion
to induce themto trust one another, and to undertake their
respective shares of a managerment system | have argued
el sewhere that storytelling or narratives are especially

inportant in creating the social and nmoral community in which the
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partici pants can exercise sone trust, and sone neasure of
self-discipline.” These may be stories of a common past and of

a history over time, as one often sees in constitutiona
discussion.” In the environnental context, on the other hand,

the stories are nost likely to paint a picture of lost or
threatened purity and an intensely horribl e future—unl ess, of
course, we change our evil ways.” But whatever directions they
take, narrations are a way of bridging gaps, creating a community
and persuading the menbers of that community to take certain

steps in conmon.

And so, while it is unquestionably the case that hard-nosed
approaches to environnental probl ens can be nost useful and
illumnating, their proponents' contenpt for noral suasion is
sonewhat unrealistic. Conplete noncooperation wll cause any
nmanagenent schene—ncl uding a property regi me—+to colfapse
before it even begins. Even the nost hardnosed property-rights
systens nmay depend on sonething |ike education or noral suasion,
to convince everyone to respect the property of others.®

This brings ne back to the R GHIVWAY proponents' crititismof
the PRCP strategy. Exhortation or noral suasion is a hidden
rhetorical conponent in all the control strategies, but the
different strategies differ rather substantially with respect to
their educational or hortatory thrust. | wll |eave to one side
the KEEPQUT strategy of excluding of new uses, except to note
that it carries a noral nessage of self -protectiveness, as has

been noted of the exclusionary zoning techniques in |and use
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(some of which may look like environnental protection);® or in
the so-called N MBY syndrone that increasingly plagues the
pl acement of |ocally-unwanted |and uses.® Sonetines there may
be inportant distributional or cultural reasons for these
seemngly self-interested arrangenents, as for exanple in the
case of the protection of resources for indigenous peopl es;
but aside fromthese specialized circunstances, the contro
strategy that keeps out newconers is not nornally telling
narratives of generosity, understanding and hel pful ness, at |east
with respect to the world at | arge—+hough of course it may be
doing so with insiders.

~ As to RGHIWAY and PRCP strategies: these two strategies
also carry differing noral freight. R GHTWAY, focussing on the
way resources are used, carries the nessage that at a m ni mum
one should use congestible comon resources in a "reasonabl e
way, and one shoul d respect one's neighbor's equal rights. That
is the jist of the older nuisance law, an early R GHIVAY regi ne
The nore recent versions, in technol ogy-based approaches to
environnental protection, up the noral ante: they tell each
woul d-be polluter that s/he nust do her best, and they do
sonething to create a larger culture in which the expectation is
that everyone nust do his or her best.

This, | think, is the basis of the R GHIVWAY proponents’ nost

fervent attack on PRIP. PRCP loses this noral thrust by
surrounding pollution with rights-talk, by using a rhetoric of

entitlement to pollute. Wen we reconceptual i ze the use of
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common resources as individual property rights, we attenuate the
noral rhetoric of contribution and trying harder for the common
good; this is so even though economc incentives nmay persuade
woul d-be polluters, on self-interested grounds, that they indeed
should try harder.

e may be extrenely synpathetic to PROP S
entitlenent/market approach, especially at high |evels of
pressure on common resources; as | have said, the argunments in
favor of this 'strat egy are extrenely pOV\érfuI and becore ever
more SO as our conmon resource are ever nore strained. (ne may
also think that there is a self-defeating el enent of cant and
hypocrisy in sone of our current versions of R CHTVAY, eépeci ally
insofar as it is conbined wth KEEPQJT's favoritismto existing
uses, and insofar as "best avail abl e technol ogy" requirenents nay
unequal Iy burden enterprises that have already been ’dbi ng their
best, to the conpetitive advantage of others who have never tried
so hard at all.* But in spite of these gaps in the practice of
"RIGHIWY, it may be well to consider that the adoption of the
sophi sticted PRCP techni ques, as a general matter, may cone at
the price of a dimnution in a certain el enent of noral suasion.
In turn, this noral dimnution nay work against the overall
effectiveness of PRCP, Dby creating a cultural climate in which
one is not expected to do the right' thing unless it is in one's
direct interest to do so. |

It is not sinply ludicrous to think that when we conpare the
R GHTWAY and PRCP strategi es—+he chief conpetitors in our
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current environmental debate-we mght take this differing noral
conponent into account. | amnot saying that R GHTVAY shoul d
autonmatically prevail, particularly in some of its current

I ncarnations in our environnental law but only that it has one
| arger hortatory advantage—and PRCP a hortatory

di sadvant age—that shoul d be a part of our cal cul ations.®

GONCLUSI ON

Surmilng up, then, this article has tried to nake a nunber of
poi nts about the ways that we mght manage the environnent. The
first point is that environnental goods are often not only common
goods but are congestible goods, in the sense that they may be
used by a nunber of people before their congestion becones
unconfortabl e or otherw se unsuitable for the resource. But
second, at sone |level of use, increasing usage does becore
unconfortable or unsuitable, and it is at that point that we may
begin to think, about managenent strategies for environnental
goods. Third, we can categorize several different managenent
strategies for such goods; but these strategi es have different
cost structures, so that there is no absol ute "best" strategy.
Instead (and fourth) the choice of the best strategy, in the
sense of the least-total-cost, depends on what | have called the
| evel of "pressure" on resource.

There are several inplications of this series of points, not
all of which | can pursue here, but sone of which are as follows:

a. Envi ronnental resource valuation. A first inplications
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Is that by paying attention to the relative costs of resource
managenent strategies, we |earn sonething about the reason why
environmental resources are so difficult to val ue—and of course,
valuation is a matter of great interest in environmental |aw ®
Because resource nanagenent al ways costs sohet hing, it may not be
worth the effort to adopt a managenent systemfor a given
resource, especially not a sophisticated PROP system and this in
turn neans that there is no easy and conventional way to price -
the resource. This does not nean that the resource is val uel ess-
-far fromit; what we need to realize is that our difficulties in
pricing the resource stens not fromits lack of value, but rather
fromthe costliness of a property regine that mght nanage it,
and that mght derivatively give us an easy (narket) way to price
it. Wien a property rights regine is too expensive, we need

ot her eval uative techniques to substitute for market pricing.

I ndeed, the costs of managenent regi nes m ght suggest sone
alternatives in the valuation of environmental resources. A
conmon eval uation technique for unique itens is the use of
sonething |ike opportunity costs; eval uations based on
repl acenent cost or historic cost ask: how rmuch are tdhe
resources worth that are (or were) used up in creating this iten?
Wth environmental resources, e.g. fish under a cultural practice
of KEEPQJT, we mght ask how much fishernen coomt their efforts
and equi pnent to getting the fish, to glean some notion of how
much they are spending on getting this resource; this gives us at

least a lower limt on the value that people put on securing
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access to a resource. But the fish should be worth more to the
fisherfolk, too; we need to go on, because the regi me of KEEPQUT
itself costs sonething to the fishers.

In addition to individual expenditures, then, how nuch does
the cultural regine itself cost the coomunity of fishers?
Qul ture involves investnent too, and its cost should be an
element in figuring out a floor for the val ue that existing users
pl ace on cultural |l y-rmanaged resources. V¢ nay not be able to
figure these costs directly, but surely other branches of our |aw
suggest indirect evaluative techniques for the relevant time and
effort spent on creating and naintaining a cultural regine. This
of course does not take into account the valuation put on fish by
peopl e for whom fish have only "existence value, "® but we m ght
get sone idea of the nature of "existence value" by thinking
about the costs of a managenent strategy that woul d serve that

val ue.
b. Selection of resource use levels. This article has

deliberately put to one side the issue of setting of anbient

| evel s of resources, or as | have put it, setting the NMAXLEVEL
that allows a resource to be used but also to regenerate at
acceptabl e levels;® | have been assuming a fixed MMXLEVEL, so
as to sinplify the anal ysis of managenment costs. Nevert hel ess,
the cost structures of different managenent strategies clearly
bears on our choice of those overall MAXLEVELS. As nentioned
earlier, we do get sone value out of consumng a given

environnental resource, and we mght well take the point of view
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that its anbient |evel s—he point at which we want the resource
to renew itself steadily-should be set to get the maxi num
benefit for the lowest total cost.® But we shoul d now see that
di fferent managenents strategies have different cost curves.
Thus, for exanple, if we suppose there is increasing pressure on
some resource, a high level of protection nmight not be worth the
cost if we were to stick with, say, KEEPQUJT, the costs of

def endi ng agai nst outsiders mght eat up all the gains. But it
mght be worth the cost if we were to switch strategies to the
nore sophi sticated R GHTVWAY (or perhaps PRXP) , because at sone

| evel s of resource pressure, those nore conplex strategies are
cheaper, despite their conplexity. Thus managenent costs figure
back into the choice of anbient or MAXLEVELS, we need to keep an
open mnd about the possibility of swtching strategies when we
figure out how protective our environnmental |aws should be. Thus
even if we have been spending a lot on KEEPQJT (or R GHTVAY)
strategies to protect a resource at sone given |level, we mght
neverthel ess be able to afford greater protection if we shifted
to a PRCP strategy.

c. "Takings" issues. Sill another inplication has to do
wth the "Takings" issue in constitutional property law [|f our
nmanagenent strategies do show a rough evol ution from doi ng
not hing, through the exclusion of outsiders, through manner - of -
use control, to individualized property, then this evolution
shoul d shape our views of entitlenent. A strategy of doing

not hi ng—anyt hi ng goes" or open access-seens to allow a fisher
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or a user of air to do anything s/he likes to the common
resource. But this |enience nay be contingent upon the relative
bounty of the common resource, and upon the correspondi ng absent
of perceptible externalities fromits use. 4

W notice these externalities as the resource becone |ess
plentiful—+hat is, at sone congestion point; and it is at that
point too that we may start to shift our views of where the
entitlement lies. The entitlenment that used to seemthe property
right of the individual user—e.g., the "right" of the factory to
pol | ute—ay shift in our thinking to the commonality—e.g. the
"right" of the coomunity to regulate pollution. This shift
occurs as we notice that the coomons is a limted one after all,
and as we notice that unless the conmmunity exercises sone
control, the resource may be exhausted altogether. | would
suggest that our "takings" issues are likeliest to occur as we
reach and pass a congestion point, since it is here that common
regulation is noéi likely to attenpt to control practices that
I ndi vi dual s may have come to see as entitlenents in nore
plentiful days.®

d. Environnental managenent by norns. By far the nost
inportant inplication is that we need to pay nore attention to
the relatively underdi scussed managenent strategy of norm
producti on—oral suasion or exhortation. Qur acts and words
convey varying nessages about what it neans to "do the right
thing," and in any given culture, those words and nmessages may

affect the way we use common resources. The nore forna
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manager it strategies all have sone conponent of norm production
or noral suasion: each delivers sone nessage about what the
right thing to do mght be. These nmoral conponents differ from
each other. For a truly conprehensive eval uation of the

di fferent nanagenent strategies, we need to conpare the normative
advant ages or di sadvantages of different strategies, alongside
their other advantages or disadvantages. Nornative or hortatory
factors count too, in the institutions we adopt to manage and

renew resour ces for oursel ves, our nei ghbors, and our children.
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NOTES

1 e of favorites is EPCRTKA, for the Emergency Pl anni ng and
Comuni ty ght-To-Know Act, 42 USC 111001 - 11050, also
sonewhat |ess forbiddingly known as a part of SARA, the initials
for the Superfund Anendnents and Reauthorization Act.

2. See, e.g M Sagoff, The Econony of the Earth 35-39 §1988)
Igfrj‘:;()ntrastlng economc considerations to ethical values) ; ctf. W

ter, People or Penguins: The Case for Qptimal Pollution 7-8
(1974) (for efficient environnental solutions, rejects idea that
ethics call for sonmething different).

3. See, e.g WIliamOhuls, Ecology and the Politics of Scarcity
147 (1977) %ecol ogi cal resources are commons). _

4. 1d. [huls at 147]

5. The idea of the tragedy of the commons itself nmay have begun
on the exanpl e of fishing, nanely Gordon, The Economc Theory of a
Oommn-Properté Resource:  The Fishery, 62 J. Pol. Econ. 124
1954) ; see Udriac —V\antruBo& Bi shop, "Common Property" as a

ncept in Natural Resurces Policy, 15 Nat. Resources J. 713, 719,
722 (1975) (citing Gordon's article as originating literature on
"tragedy of the Cbmmns"?. See also A M v%y, e F shernman's
Probl em10-11 (1986) (on I ongstandi ng under st andi ng of "fi shernan's
probl em of resource depletion).

6. I1d. [Qphuls] at 149-50.

7.  EBven the conservat i oni st maght not restock, given the
possibilities that hatchery-bred fish mght harmthe genetic nakeup
of the wld breeds.

8. Dean Lueck distingui shes the negative and positive aspects by
di sti ngui shi n? between two sorts of "commons”: one sort has open
access, and the characteristic problem is overuse of the conmon
resource; the second sort has common ownership or output sharing,
and the characteristic problemis shirking. See his paper, e
Productive Rol e of Cormon Property: Wiy the Commons are so Common
(forthcomng).

Q. For the "prisoners' dilema" see Hrshleifer, Evolutionar
Mdels in Economcs and Law Cooperation Versus Qonflic
Strategies, 4 Res. L & Econ. 1, 17 (1982) ; for sane in Iarge
nunber context, see M Ul nann-Margolit, The Energence of Norns 25-

27 (1977).

10. M forner colleague James Krier nakes this obvservation on
al nost every occasion that the subject comes up. See his and Jesse
Dukemnier's casebook, Property 46-47 (2d ed. 1988), and
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authorities cited therein (commenting on conceptual |leaps in
academc discussions of energence of private property) . See
generally, R Hardin, Gollective Action (1982) ; see also Rose,
Enough and As God" of Wat? 81 NaJ L.Rev. 417, 438-39 (1987)
(organizing nanagenent regines presents collective action

pr obl ens) .

11. R Har di n, supra note — at  36-37 (political
ent r epr eneur shi p). ,
12. See generally, Margolit-Ulnan, supra, at — (noting that

cooperative solutions to prisoners' dilemma problens are
gedl ctable); see also R Frank, Passions wthin Reason: The
Srategic Role of the Enmotions (1988) (concerning rol e of enotion
in arrrving at cooperation) ; R HIlickson, Oder Wthout Law (in
press, Havard ULhiversity Press) (exanples of cooperative behavi or
anmong nei %hbors) ; Acheson, The Lobster Fiefs Revisited, in B MCay
and J. Acheson, eds, The Question of the Commons: The Qulture and
Ecol ogy of Communal Resources (1987) (sane).

13. See, e. g Barnes, Enforci n% PropertEl)g Rghts: Ext endi n
Property R ghts Theory to Congestible and Environnental Goods,
Envt'| Affairs 583 (1982-83).

%33 This graph is avariant on that of Barnes, note —supra, at

15.  The problem is conpounded when G oup A depletes a resource,
but only Goup B notices it, as for exanple in the case of acid
rain, where Md-VWstern coal-burning plants emt air-borne
p?rtlvx%les that cause their damage chiefly in New England and
el sewher e.

16. See Krier, Commentary: The Irrational National Ar Qualit
S andards: Macro- and Macro-Mstakes, 22 UCL A L. Rev. 323, 32
(1974) (arguing that clean air may conme at the cost of production
enpl oynent benefits that are nore val uabl e; and that this trade- of f
variesS fromlocation to |ocation).

17. In principle, we nay be able to calculate at an exloitation
| evel that naxi mzes, econdomc rents for a gi ven renewabl e resour ce,
fromthe point of view of the exploiting parties; this is what
Qrdon's classic article about the fisheries did. See CGordon,
supra note — at 129-141 (describing rent-nmaxi m zi ng fishing
effort, also explainingwhy this effort is generally exceeded) ; see
al so Townsend and WIson, An Economc View of the Tragedy of the
Commons, in B MKay and J. Acheson, supra note ——at 311, 317
(describing Gordon' s argunent). |In practice, however, a nunber of
other interests, aside fromthose of the exEI oiting parties, often
bear on an ideal MMLEVEL. An ideal EVEL for a given fish
type, for exanple, mght depend not only on conmercial rent-
naxi mzing catches, but also such natters as the recreational
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enj oynent of view ng and phot ogr aphi nﬁ fish; profits or |osses from
I ncreases in conpetlng species, as the ex?l ol ted type di mnishes;

alternative uses of fish habitat for real estate devel opnent or
pol lution storage, and so on. |In principle, a single ower of all

rel evant resources could presumably arrive at a ideal MAXLEVEL for
all of them equalizing values at the Margin. In practice, since
we have no single owler, | assune that EVEL decisions are at

| east partially communal or political, as a kind of second-best

deci si on- naki ng process.

18. . MIller, Wen Bureaucrats Cast for Fish Names, Be Prepared
to Vait, vall S. J., May 1, 1980, at 1, col. 4 (Hshery Service
effort to renane fish, e.g. ratfish, grunt, hogsucker, mudbl ower—
to nmake themnore comercrally attractive) .

19. Insofar as resource nanagerment schenes inpose increased costs
on resource users, of course, their demand for the resource wll be
reduced. See Barnes, supra note — at 592-95 (noting effect of
control s on resource use).

20. See, e.g. Gstrom Institutional Arran%enent_s for Resol ving the
Commons Dilemma: Sone Cont endi ng Approaches, in B. MKay and J.
Acheson, supra note —— at 250, 250-51. -

21. See, e.g. G Libecap, O)ntractingR;‘or Property R ghts, 16-26
1990) ; McChesney, Rent Extraction and Rent Qreation in the Econmc
eory of Regulation, 16 J. Legal Sud. 101, 102-103 (1987); see

general ly J. Buchanan, R Tollison, & G Tullock, Toward a Theory

of the Rent Seeking Society (1980). :

22. See Acheson, supra note — at 59-60 (describing
overnnental noves to adopt private control patterns of |obster
ishing). A simlar blurring of public and private occurs the
governance structure of private residential commnities, which
manage comon property in ways resenbling public goverance,
including najoritarian rule-formation and tax-like assessnents.
See Reichman, Residential Private Gvernnents: An Introductory
Survey, 43 UChi L. Rev. 253 (1976) ; see al so Al exander, D |emmas
of Qoup Autonorg/: Residential Associations and Community, 75
Gornell 'L Rev. (1989) and literature cited therein.

23. (heung, The Structure of a Gontract and the Theory of a Non-
Excl usi ve Resource, 13 J. L.& Econ. 49, 64 (1970).

24. See, e.gl. Manchest er Environnental Coalitionv. EPA 612 F 2d
56 (2d cir. 1979). These so-called "indirect source" controls have
been controversi al when i nposed by federal admnistrators, however,
as Is evident in this case, and in the Congressional response
forbidding the Environnental Protection Agency from inposing such
| and use restrictions on unw lling states. See Jean Alr Act sec.

110(a) (5) (A -

49



25. See, e.g., Mddlesex Gonpany v. MQue, 149 Mass. 103 (1889?
(no nuisance action against cultivation in ordinary and usua

nanner) .

26. See e.%. Qean Ar Act, sec. I”d(a)cfl) 42 USC sec.
7411(a%812(tec nol ogi cal perfornance standards fo_r__new sour ces) ;
seS[:. } 2(a)(3)(iii), 42 USC sec. 7521(a)(3)(iii) (sae for
aut os} .

27. See, e.g. Comment, Ackerman & Stewart, Reform ng Environment al
Law, 37 Stan. L.Rev. 1333 (1985); Dudek & Pal msano, Em ssions
Tradi ng: Wy is the Thoroghbred Hobbl ed? 13 Gol umJ. Envt' | Law 217

(1988).

28. FOOINOTE TO FALLON WHEN NEW CLEAN AIR ACT H NALLY CETS
PASSED.

29. Atchison, The Lobsterfishernen of Maine, supra note — at -

30. See note —supra [CAA sec. 111, 204]. dd plants may be
subject to state controls under other parts of the dean Ar Act,
but” these control s may be much less stringent. See the di scussion
in National -Southwire Alumnumv. US A, 838 F.2d 835 (1989
(plant effort to avoi d redesignation as "new source," subjecting it
to additional technology requirements) . Favoritismto old users
can be critized on grounds of fairness and efficiency; a fervent
critic is Peter Huiber, e.g. in The Ad-New Dvision in Rsk
Regul ation, 69 Va. L. Rev. 1025 (1983) (new equi pnent nay pose fewer
risks, should be _encouraged)h._ The maj or argunents in its favor
are. 1) retrofit costs: higher than costs of new plants wth
pol lution control equipnent; 2) redistribution: ol d devi ces,
especially cars, typically owed by |ower income segnents. See
al so Ackerman and Hassl er, Beyond the New Deal : Coal and the d ean
Ar Act, 89 Yale L. J. 1466,” 1478 (1980).

31. See Cheung, supra note —, at 64 (all systens costly), 67
(costs of delineatingrights nay be prohibitive) ; Krier, supranote
— [UQA, at 326; Lueck, supra note —

32. Krier, supra note —fFUCQLA], at 326. Krier's article, anong
ot her things, considers the costs of overcontrol —+that is, setting
controls too stringently, and failing to account for the benefits
that nay cone from sone use (pollution) of air resources. This
article holds that cost constant, by assumng that we have already
choosen the MAXLEVEL we want; the costs considered here are the
managenent costs of hol ding resource use to that level. See TAN —
—supra. [MAXLEVEL's first appearance]
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33.  In the various article on "comons" in B MKay and H
At chison, supra note — the reference to "pressure" cones up
often, e.g 105 126, 129, 247, 256; see also G Li becag,
Contracting for Property Rghts 15 (1990) ("fishing pressure"), 64
("grazing pressure").

34. G Libecap, supra note — at 16.
35. See Gordon, supra note — at 129-130, 141.
36. Cordon, supra note—at 131-32.

37. Asimlar idea is inplied in G Libecap, supra note — at
16, noting that a resource's price increases (or production cost
decreases) can add to notivation to "adjust property institutions”

to prevent rent dissipation.  Presumably ™adjustnent" costs
sonet hi ng, however—that is, dissipates rents.

38. See, e.g., Krier, supra note —fUCLA], at 326 (total costs of
pol lution control conprise costs of pollution itself plus costs of
F_r eventing pollution) . There is a tendency in some property rights
iterature, however, to downplay the costs of nanagenent in the
form of conventionally defined property rights, and to accept
w thout nore that conventional property rights are |ess expensive
t han ot her nanagenent systens. or exanple, in Anderson and HI I,
The Race for Property Rghts, 23 J. Law & Econ. 177, 181-82 (1990),
the authors note the rent-dissipating effects of western |and
acqui sition by honestead and squatting, and conpare these methods
unfavorably to transfers by sale; but no nention is made of the
possi bi it ty that transfers to homesteaders and squatter (i.e. on-
the-spot far rrers? m ght have economzed on policing costs, by
conparison to sales (to at |east some absentee owners).

39. There are a nunber of interesting gra||oh| cs in the fishery
branch of legal thinking. | found the nost hel pful to be Gordon's,
supra note —— at 137-140, along with the explication by Townsend
and Wl son, supra note — at 314-15, 317. ese graphics show a
relationship between fishing "effort" (on the horizontal) , and
fishing revenues together wth costs (on the vertical), and
illustrate the point that maxi num economc yield is the rent-
maxi mzing point at which costs are at the greatest distance bel ow
total revenues. They also illustrate, of course, that the nmaxi mum
economc yield is not an equilibriumpoint if fishing effort is
unrest r ai ned. - _ _

| was sorely tenpted to fol | owthese established graphics, and
to use "effort" on the horizontal. But in an inportant way,
"effort” sinply responds to rents (i.e. the prospect of rents nmakes
fishers expend "effort”). Mre inportant, the direct use of rents
(or "pressure") instead of "effort” enabl ed ne toO(I:Jraph the rising
costs of managenent regi nmes under increasi ng denand for a resource.
The picture would be nuddied by using "effort” on the horizontal,
since effort is one of the things changed by nanagenent. See al so
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next two notes, infra.

40.  Though | am usi n%_ the less formdible term "pressure,"
technically speaking, this pressure on the resource should be
considered 'the resource's "rent," since it is increasing rent that
attracts nore nunerous and nore intense efforts to take a resource.

(ne could envision any given pressure or rent level as the
anmount that the whol e community of fishers would charge itself, in
order to ration the fish taken and keep the total fish at the
appropriate renewable level. The correct anounts woul d of course
vary with the demand for the fish (no nmatter what the source of
that denmand) . Thus in a conventional schene, the supply of fish
woul d be a vertical line (since the nunber to be taken is fixed a-
sone renewabl e MAXLEVEL), intersected by the denand Iine(s) . Thor

intersections (rl, r2 etc.) represent the ideal charges
constrai n usage at the chosen NAXL , 1f they coul d be costl ess
I nposed on fishers, they would effectively lI'imt fishers to the

i deal harvest amounts that would allow fish to renew at the | evel
they want. i

S
rents at fixed Q (MAXLEVEL)

D3

D=demand
D2 ,
AL\“I_‘ﬂ _:I—L\_

r=rent=ideal charge
—

Q

rl [=0 or negative]

~Inthe graphs that follow | amturning these intersections on
their side to the horizontal, to represent "resource pressure"
| evel s. The verticals represent dissipation of rents due to
managenent costs and continued overfishing. See also next note.

rent
dissipation

Ea
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ri r2 r3 rents at MAXLEVEL
(resource pressure)

41. The remaining undissipated rents may benefit different
parties. Under strategies 1-3 (DONOTHNG KEEPQUT, R GATWAY) the
residual rents goto the fishers thensel ves, whereas under strat eﬁy
4's property regine, the residual rents may be collected by the
managenent or governnent rather than the fishers, perhaps to be
used for restocking or other resource conservation neasures. But
no matter who gets these rents, the object in choosing a nanagenent
strategy should be to maximze the residual rents—that is, the
di fference between rents and dissipation of rents. |If rents are
conpl etely dissipated by a nanagenent strategy-e.g. if under a
KEEP strateézj , 1t costs a group of hunters nore to guard their
hunting grounds than the aninals bring them+they rra%/ sinply
abandon efforts to manage the resource, and allow it to turn into
a wasting asset—dnless, of course they can shift to a less rent-
di ssi pat 1 ng managenent schene.

42.  Townsend and WIson, supra note — at, 313-17, give a
graphic representation of this feature of fishery exploitation
suggesting a_ snooth relationship between fishi n? catch and fis
depletion. They point out, however, that an alternative theory
sugPest_s , a discontinuity in the relationship between catch and
depletion; the idea is that wildlife may continue to regenerate
albeit at somewhat unpredictable levels, up to sone critica
exploitation |evel; but beyond that critical point, the wildlife
stock will deplete very rapidly. 1d., at 321-23. Sone historical
Anerican exanples maght corroborate this view, for exanple the
dranatically sudden depletion of previously nunerous passenger
BIOP'eQnS or ‘bison; see J. A Tober, Wo Owmns the WIldlife? e

Itical Econony of Conservation in N neteenth-Century Averica 93-
102 (1981) . Fear of passing such a critical point-of-no-return may
al so ani mate current discussions of other resource overuse iSsues,
notably the "greenhouse effect” thought to arise fromthe rel ease
of air pollutants into the upper atnosphere.

43. This was the chief nessage of Gordon's classic article about

the fisheries, supra note — in the absence of restraints,
fishers are attracted into fishing by the prospect of AVERAGE
produpt|V|t¥_that I's higher than NAL productivity; thus their
additional fishing will deplete the resources for other fishers as

wel| as for thenselve and bid away rents, and, as Gordon said,
"[t]his is why fishernen are not wealthy." Id. at 130-31. \Were
fishers do manage to limt access, however, they may enjoy higher
catches with less effort; see Acheson, M ne Lobsterfishers, in B.
MKay & H Acheson, supra note —— at 55-57.

44, CGordon, supra note — at 132.
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45. See Yandle, Resource Econom cs: A Property R ghts
Perspective, 5J. Energy Law & Pol. 1, 5 _(198_32 (in condi tions of
EI enty, cost of constructing property institutions may exceed
e

nefits).

46. Libecap, supra note — at 12-14 (common pool |osses notivate
efforts to establish nore exclusive property rights).

47.  See Acheson, supra note — at 44-45 52-57 (describing
"peri net er - def ended” |obster fishing areas)

48. See, e.g., Agnello & Donnelly, Property R ghts and Efficiency
inthe Qster Industry, 18 J. Law& Econ. 521, 523 (1975) (required
| abor -intensive nethods inefficient) . For a proposal to increase
technical costs IN CRDER TO raise prices, see Natural Resources
Def ense Gouncil (NRDQ argurents in NRDCv. Ruckel shaus, 655 F. 2d
318, at . G ob. to T (DC dr. 1981) (technical
requi renents on auto engines shoul d increase diesel engine costs,
make themless attractive, because of dangers of their pollution) .

49. For an analogous problemin the air pollution area, the
setting of anbient standards for air pollution has proved
difficut, e g for lead. See Natrual Resources Defense Gouncil v.
Train, 545 F. 2d 320 (1976) (suit to force EPA to adopt anbient |ead
standards); Lead Industries Assn. v. EPA 647 F.2d 1130 (DC dr.
1980, cert, denied 449 US 1042 (1980) (challenge to standards
ulti natel y adopt ed).

50. For environnental resources, defining the appropriate
entitlenent mght be quite tricky. For an _exanple, see Note, A
DQASTICApgéoac to Gontrol Iing Goundwater Pollution, 98 Yal e Law
J. 773 (1989) (property-based groundwater control proposal, wth
permts based on analysis of seven different factors about
acqui fer, soil, other groundwater characteristics).

51. See G Libecap, supra note — at 16-19 (noti ni; H?edl nent s
to revision of existing distributions) ; see also I9-26 (noting
other sources of bargainin _dlffICUHy?. Anot her reason for
inertia may be the front-end investnent "for any control strategy:
Iin a sense, no new strategy nay seem "worth it" as we cross the
congestion poi nt, because startup costs are high. Mreover, there
nay be a ps%/chol ogical resistance to a shift to new nanagenent
system insofar as an existing set of entitlenents may al ways tend
to appear nore valuable than a different but still hypothetical
set. For the inportance of sone findi n?s of cognitive psychol og¥
to legal regines, see Krier and Noll, Sone Inplications o
Gogni trve Psychology for "Rsk Regulation, 19 J. Legal Sud. 747
7? —67) (19903/ (overval uation of status quo, undervaluation of
change) .
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52.  Here again environmental resources may present great
difficulties. See Yandle, supra note — at 17 (noting
difficulties of neasuring and nonitoring groundwater for property

rights schene.)

53. See, e.g. Cordon, supra note — at 126 (describing 19th
century British argunents for relaxing all fishing restrictions —
grounds that fish were inexhaustible). The rejection of wildlife
management techni ques, noted among some indi genous peopl es, may be
related to a belief that wildlife are inexhaustible. See, e.g.,

Bright man, Conservation and REsource Depletion. The Case of the
Boreal Forest Al gonquians, in B. MKay and J. Acheson, supra note -

— 121, at 130-32 (promscuous w ldlife hunting among 13th
century Gee, belief that wildlife unaffected by hunting); this may
change with the perception of wildlife depletion, 1d. at 123
(indiscrimnate hunting now equated w th di srespect for aninals) .

54, See note —— supra [re rents].

55. See note — supra [re transfer of residual rents from user -
to managenent agency] . For an exanple, see the suggestion of
Ackerman and Stewart, that property-based em ssion permts could
fund the environmental nanagenent agency, supra note — at 1343-
44, .

56. For autos, see J. Krier and E_Wsin, Pollultion and Policy.
A Case Essay on Calofornia and Federal Experience with Mt or
Vehicle Air Pollution 1940-1975, at 98-99 (1977) (California's
rePuI ators initially thought they could not act against auto
pollution so long as no pol I ution control device avail able) ; 257-63
general pattern in which no action taken until harns are certain).

r factories, see AG P gou, The Economcs of Wl fare 184 (4th
ed. 1948) (noting that factory em ssions darra?_e nei ghbor hood, but
di scussing control devices as conferring benefit on nei ghbor hood,
presunabl y because factories were entitled to pollute).

57. For sone reasons for this inertia, see note —— supra.
[ Li becap, Nol|l & Krier]

58. 83 US 36 (1872).

59. See, e.g. L Tribe, Anerican Constitutional Law 550-51 (2d ed.
1988) .

60. See, e.g. Bove v. Donner-Hanna Coke Corporation, 258 N Y.S.
229 (App. Div. 1932) (denying nui sance cl ai mwhere snoke and fumnes
were not out of the ordinary for the area) .

61. See section |ll(a) of AQean Air Act, 42 U S C sec. 7411(a)
(emssion standards for new stationary sources to be based on
percentage reductions "achi evabl e through application of the best
technol ogi cal system of continuous em ssion reduction.”
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62. (ne gets a sense of this expense fromsone of the cases, e.g.
International Harvester . v. Ruckel shaus, 478 F.2d 615 (DC drr.

1973) %:oncernirg% technol ogy standards for notor vehicles); or
Serra Qub v. stle, 657 F.2d 298 (DCQr. 1981) (concerning

t echnol ogy st andards for new stationary pollution sources); the
litigation about standards of course adds to the system costs of
this control strategy.

63. Dudek & Pal msano, supra note — at 233 (costs savings of
averaging or "netting') ; cf. Hahn & Hester, Were Dd Al the
Markets (0? An Analysis of EPA's Emssions Trading, 6 Yale J. of
Regul ation 109 (1989 (criticizing existing "netting" prograns,
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