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Foreword

T'wo words come to mind when considering Nepal's
forest resources: dependence and degradation. “Depend-
ence” because more than 90 percent of the people of
Nepal are engaged in agricultural pursuits that depend on
forests to provide a wide variety of inputs. “Degradation”
because overexploitation, particularly in the Middle
Mountains and lowland Tarai, has resulted in the destruc-
tion or serious degradation of large areas of forests over
the past 100 years.

In the mid-1970s, His Majesty’s Government of Nepal
began to realize that the government could not protect
and manage the nation’s forest resources without enlist-
ing the help of local people. Empowering villagers to pro-
tect and manage local forest resources was proposed as a
practical way to preserve the green wealth of Nepal and
to meet villagers’ basic needs for forest products. This
process has become widely known as community for-
estry.

As practiced today in Nepal, community forestry is
quite different from what was envisioned when the first
legislation was promulgated in 1978. The original com-
munity-forestry policy promoted the hand-over of na-
tional forests to local government authorities. As foresters
and legislators have learned how to implement effective
community forestry, policy and legislation have been re-
vised many times. These changes have facilitated the de-
velopment of a workable methodology for implementing
community forestry.

These days, community forests are handed over to for-
est users without regard to local political boundaries. In-
stead, the transfer reflects the true nature of forest
distribution and use. The current community-forestry pol-
icy is open, participatory, decentralized, and pragmatic.
As such, it reflects the democratic changes that have
swept Nepal since 1990. The success of community for-
estry can readily be seen in the increasing number of re-
generating forests that are being protected and managed
by local users.

In this study, Kirk Talbott and Shantam Khadka ana-

lvze the political, legislative, historical, and physical back-

grounds that affect the management of forest resources in
Nepal. They describe the process of empowering local

communities with the rights and the responsibilities of
managing forest resources as community forests. The
practical, policy, and legal constraints to successfully im-
plementing community forestry are examined and ana-
Iyzed. The study also reveals that, despite the existence of
progressive policy and legislation for community for-
estry, many factors continue to discourage government
field staff from handing forests over to local communi-
ties. It is imperative that the centralized bureaucratic agen-
cies responsible for forestry recognize that it is no longer
possible to reverse this national policy. Any reluctance
and hesitation will only accelerate the degradation of our
forests and lead to lost economic opportunities. The in-
creasing area now under user groups and the response
from communities is sufficient evidence that the users,
the environment, and the government all stand to benefit
from community forestry. This should be an agenda for
the future.

Although the study focusses more on democratic move-
ments, the authors provide a clear overview of political
changes in Nepal, which are directly or indirectly related
to recent changes in forestry legislation. These factors are
often overlooked even though they have an intrinsic link-
age with the use or abuse of forest resources. This study
will be of great value to forestry and development practi-
tioners in Nepal, as well as to those in other countries
who are trying to promote participatory natural resource
management. [ hope that this endeavor will promote dis-
cussion among researchers, practitioners, scholars, bu-
reaucrats, and legislators. An increased dialogue among
them will further advance community-forestry policy and
practice, thereby fulfilling local needs for forest products
while helping to maintain the ecological balance.
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Overview

A fter months of broad-based protest and mass rallies
that left more than 100 Nepalis dead, King Birendra Bir
Bikram Shah Dev terminated the centralized and party-
less panchayar system of government in April 1990. The
democratization movement that had begun in the early
1980s culminated with the promulgation of a new consti-
tution in November 1990. The first free and muluparty
elections in thirty years were held in May 1991,

An integral part of the ongoing reform in Nepal is in
natural resource management policy and law. The new
constitution committed government to further decentral-
ize its control over natural resources and to greatly in-
crease public participation in developmental planning.
Two years later, legislation that delineated the post-
panchayar system of local self-government and the insti-
tutional framework for decentralization granted
considerable additional authority and responsibility to lo-
cal communities. Although its origins predate 1990, the
Farest Act of 1993, which mandates “the hand-over of
community forests” (o local users’ groups, is emblematic
of the intensified devolution of resource management
authority to the local level.

Although the language of these new documents is pro-
gressive, a major challenge for this agriculturally depend-
ent, mountainous kingdom continues (o be to construct a
coherent framework for managing its forest patrimony.
The new laws and policies are often contradictory or con-
fusing. and discrepancies between various provisions of

the law and the national policy-making framework
abound. In addition, many forward-looking tenets of Ne-
pal’s current legal system are still being undermined by
vestiges of the top-down panchayar system and the cen-
tury-long Rana feudal order that prevailed until 1950.

The promise inherent in the changes in natural resource
management law and policy is critical in Nepal since an
increasing spiral of poverty and environmental deteriora-
tion threatens the resource base. Only by redressing the
problems caused by a highly centralized, top-down sys-
tem of governmental decision-making—one encouraged,
buttressed, and legitimized by foreign aid—can the
Nepali people begin to achieve equitable and sustainable
development.

The tenurial rights of local peoples over natural re-
sources and the role of the state in recognizing and sup-
porting those rights continues to be a paramount issue of
development, not only in Nepal, but throughout the devel-
oping world. The resolution of the concomitant social,
economic, and political side issues may well mean the dif-
ference between sustainable development and accelerated
economic and environmental impoverishment. The
course taken by Nepal—a small but well-monitored coun-
try that is frequently cited for its progressive policies—is
sure to have repercussions well beyond its borders.

{ Figure 1. Map of Nepal in the Asian Context
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Figure 2: Map of Nepal's Physiographic Reg?ans
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Nepal: A Geographical Snapshot

The rectangular-shaped Kingdom of Nepal is bordered
by the Indian provinces of Uttar Pradesh to the west and
south, Bihar to the southeast, West Bengal and Sikkim to
the east, and the Chinese province of Tibet te the north.
Stretching roughly 800 kilometers from east to west and
160 kilometers from north to south, Nepal covers 14.7
million hectares, an area approximately the size of Greece
or the state of Kentucky.

Nepal owes both its existence and physical nature to the
forces of plate tectonics, in this case the subduction of the
Indian Plate underneath the Asiatic Plate. The Great Hi-
malayas, one of the youngest and most active mountain
ranges in the world, is the result of this ongoing dynamic.

From the crest of the Himalayas, Nepal descends south-
ward to the Ganges River Valley. The lowest point, ap-
proximately 80 meters above mean sea level, lies along
the southern border in the subtropical, lowland Taral.
Only India and China have a similar range of topography,
but in Nepal, this great variety all occurs within 150 kilo-
meters of linear distance. Climatic and vegetative differ-
ences are thus both rapid and pronounced. (See Box [.)

Mirroring the immense diversity of terrains, Nepal's
natural forests range from sub-tropical jungle to alpine
shrub, According to the Master Plan for the Forestry Sec-
tor, Nepal (1989), there were 5.5 million hectares of tree
cover in 1985, a ficure that amounts to 37 percent of the
land area.! Hardwood forests, particularly sal (Shorea
robusta) and the mixed species forests of the lower
slopes, account for approximately 60 percent of forest
coverage.

As of 1992, Nepal’s population was rapidly approach-
ing 20 million.” Despite the recent burgeoning of urban
communities, approximately 90 percent of the people still
live in rural areas where they depend upon agriculture for
their livelihood. As sources of fuelwood, fodder, and
building materials, forests are vital to an economy where
subsistence is still the norm.

The State of Nepal's Forests

In the lowland Tarai, where level terrain and an exten-
sive network of roads have made for easy access, the natu-
ral forests have become seriously threatened by
over-cutting—first to make way for settlement projects
and then from commercial sale to nearby India. Because
timber prices are substantially higher across the border, il-
legal felling, abetted by officials who collaborate with
smugglers, is the dominant factor behind alarming rates
of recent deforestation. Given the heavily thinned nature
of the Tarai, however, most of the trees smuggled into In-
dia now come from the more distant Churia Hills.

Particularly sharp controversy surrounds the status of
ecological deterioration in the High Mountains and High
Himalaya regions. Several reports insist that recent de-
clines have been especially dramatic.? Others take a more
benign and cyclical view. Ives and Messerli (1989), for
example, argue that predictions of imminent environ-
mental destruction in Nepal aren’t as much fact as a ra-
tionale for large-scale, centralized development policies
predicated on the idea that local peoples’ forest practices
cause most environmental degradation.*

Whatever their extent and condition, Nepal's forests are
neither uniformly distributed nor accessible. Indeed, deg-




Box 1: Nepal's Physiographic Regions

~Natural resource management systems in Nepal reflect
both the country’s long and varied political history and
the prevailing conditions in its five major physiographic
regions, each of which occupies an essentially horizontal
. band that stretches across the length of the country from
east to west, Changes correspond to quantum changes in
altitude, and thus in climate and land cover as well.

Occupying Nepal’s southern lowlands, the subtropical
Tarai is an extension of the Gangetic Plain. Physical relief

here varies less than one percent. This swath of extremely

fertile land accounts for 60 percent of the country’s total
agricultural output: three crops a year are not uncommon.
With a relatively well-developed infrastructure and easy
access to the massive market of northern India, the Tarai
also serves as the country’s industrial center. Although it
accounts for only 14 percent of the land area, the Tarai is
now home to roughly 45 percent of the population.
Immediately north of the Tarai are the Churia Hills—
relatively low, parallel ridges that run the length of the
country and enclose several elongated valleys known as
“duns.” Ranging in elevation from 120 meters in the east
to nearly 2,000 meters in the far west, the Churia Hills ac-
count for 13 percent of the national landscape. With steep
slopes and mostly poor, shallow soils, the Churia Hills are
not well suited to cultivation, a condition which allows
them to account for 26 percent of Nepal’s natural forests.
Next come the Middle Mountains, extensively defor-
ested slopes and valley pastures that account for less than
a third of the total land area but nearly half of the popula-
tion. Elevations in the Middle Mountains range from 200
meters in the river bottoms to over 3,000 meters in the.

Mahabharat Lekh, the major foothill range of the Himala-

vas. Less than 5 percent of the landscape here is flat, a
fact which explains why it accounts for roughly one-third
of Nepal’s natural forests.

The temperate climate zone of the Middle Mountains is
monsoonal, and the people, generally known as “Pahari”
(hill people), practice extensive terrace agriculture. The
Kathmandu Valley, home to well over a half million
Nepalis and the central government, lies in the Middle
Mountains. As the traditional center of the Nepalese cul-
ture, the Middle Mountains, and especially the Kath-
mandu Valley, were the first areas of the country subject

to the ecological pressures of concentrated human habita-
tion. Extensive deforestation had occurred here well be-
fore Nepal emerged from its self-imposed reclusion in
1959. ; ;

The fourth region of Nepal is the High Mountains. The
upper boundary of this area corresponds with the tree line
at about 4,200 meters while the lower boundary varies be-
tween 1,000 meters in the valley floors and 3,000 meters
on ridges. The High Mountains contain roughty 30 per-
cent of the natural forests of Nepal on approximately 20
percent of the land area.

Not surprisingly, the steep terrain, harsh climate, and
lack of infrastructure have combined to keep population
densities in the High Mountains quite low. The indige-
nous mountain people, known collectively as “Lekhali”
(mountain people), share their origins and culture with
those across the border in Tibet. Extreme isolation (the
nearest roads or markets are often 3 to 8 days of rugged
hiking away) strongly influences farming and forest use in
the High Mountains. Upland cropping on rainfed and
some irrigated fields is generally complemented by the
raising of cattle, water buffalo, goat, and sheep in the
higher forests and meadows. Those living at the higher al-
titudes also herd yak. On this remote and rugged land-
scape, community forestry has few prospects.

Last and certainly least in terms of their contribution to
daily life in Nepal are the High Himalayas. Accounting
for 23 percent of the national landscape, but negligible
portions of forests and people, the High Himalayas none-
theless define Nepal ecologically, historically, and cultur-
ally. As in the High Mountains, the people who dwell
here are culturally and linguistically Tibetan. To survive
at these demanding altitudes, most households practice a
combination of agro-pastoralism and trans-Himalayan
trading. To bolster meager agricultural returns, villagers
cover long distances on trading ventures during the winter
months. During the summer, cattle, water buffalo, sheep,
and goats are grazed in alpine meadowlands on southern
slopes by pastoralists from the High and Middle Moun-
tains.

radation in the steeper, relatively inaccessible areas of the
Middle Mountains and the Churia Hills stems mainly
from the opening up of new agricultural lands and, secon-
darily, from overcutting fuelwood and lopping trees for
fodder.” According to a 1991 government report, fuel-
wood accounts for 75 percent of the nation’s energy
needs.® In many rural areas, fuelwood is the only source
of energy for cooking and heating. For example, 90 per-
cent of the national fuel supply is derived from forests.”

In addition, 42 percent of total digestible nutrients also
come from the forest sector.®

A tertiary but still significant effect is the intentional
setting of fires by farmers for clearing and livestock herd-
ers for encouraging the growth of fresh grazing grasses.
These fires occasionally get out of control, causing seri-
ous damage to remaining forest resources.

As in much of Asia, deforestation and forest conversion
in Nepal are wreaking adverse environmental conse-
quences. Monsoonal rains can be particularly destructive




to denuded or degraded hillsides. In 1993, for example,
heavy summer monsoons resulted in floods and land-
slides that cost an estimated 2,000 lives and the loss of
hundreds of head of livestock.®

I. AN HISTORICAL OVERVIEW OF NEPALESE FOREST
MANAGEMENT AND TENURIAL SYSTEMS

Despite the enormous political and social influences
exerted by its gigantic neighbors, India and China, the
small kingdom of Nepal has its own distinct national char-
acter. Its self-image, identity, and traditional strengths,
however, have all been undermined by a rapid entry into
the modern world, a dependence on foreign aid, and a cul-
turally determined fatalism."

Not surprisingly, the extremes and diversity of Nepal'y
physical setting profoundly affected the country’s human
history and the evolution of its land laws and policies.
One manifestation of this environmental responsiveness
is the rich variety of indigenous forest management and
land-tenure systems that has developed and persisted,
each designed and tempered in response to unique local
ecological conditions.

This diversity underscores the importance of localized
natural resource management regimes in Nepal. Top-
down systems emanating from a centralized government
are uniquely unsuited to such a culturally and physically
heterogeneous country. Unfortunately, they have been the
norm since national “unification” in 1748 as increasingly
powerful national governments in Kathmandu have
sought to consolidate their control over the country’s peo-
ple and resources. The lasting consequences of these po-
litically successful, but highly exploitative, efforts have
played a significant role in undermining government's re-
cent attempts to make sustainable development a reality.

Exploitation and Neglect: Foresiry Practices
Prior fo 1950

Throughout its pre- and early history, what is now the
Kingdom of Nepal consisted of small, essentially iso-
lated, ethnic principalities and lesser kingdoms whose citi-
zens survived on subsistence agriculture and sporadic
trade. Change came from outside, first in the form of sue-
cessive waves of south Asian invaders who brought with
them the Hindu theology and social precepts that con-
tinue to define, and sometimes constrain, contemporary
Nepalese society. (See Footnote.)

During the Moghul invasion of India in the 13th cen-
tury, Rajput aristocrats and their followers fled northward

a. Religious fatalism plays a major role in Nepalese culture and soci-
ety—one extremely difficult for non-Hindus o appreciate but inte-
gral to daily life in the world’s only Hindu kingdom. In his 1991
treatise, Fatalism and Development: Nepal's Struggle for Modern-

ization, one of Nepal's senior anthropologists, Dor Bahadur Bista, as-

sesses the intricate nature of the frequently debilitating, entrenched
“Brahminism’ that results from the Hindu principles of caste
hierarchy.

—

into the Himalayan foothills, where they established nu-
merous monarchical valley-states. By the 18th century,
these fractured entities had coalesced into a few powerful
ones, the most substantial of which was the Kingdom of
Gorkha, located in the center of the Middle Mountains. In
1742 the then Gorkha ruler, Prithvi Narayan Shah,
launched a twenty-six year assault on the three Malla
Kingdoms of the Kathmandu Valley. Its success changed
the course of Nepalese history.

Shah died seven years after establishing Kathmandu as
capital of a “unified”” Nepal. The dynasty he founded,
however, continued to annex territory by martial force for
another fifty years until a raid into India prompted the
British colonial regime there to respond militarily. Forced
by the Treaty of Sugouli in 1816 to accept British author-
ity, but not occupation. the Shah dynasty retreated into
isolation and reclusion. Beyond the pale of the Shah dy-
nasty’s now circumscribed power, unsubjugated people
continued to live off the land much as they had always
done.

In 1846, a young courtier named Jang Bahadur Kunwar
seized power in a bloody palace coup. Assuming the aris-
tocratic name of “Rana,” he established a hereditary oli-
garchy that would rule Nepal for 105 years, all behind the
facade of the Shah monarchy. The corrupt Rana premiers
secured their power through an administrative system “le-
gitimatized” by repressive legislation and maintained by
tax collection and forced labor. To expand the tax base,
they encouraged the conversion of forest land to agricul-
ture, especially in the sparsely populated Tarai.

Ultimately the Rana regime subjugated most of the eth-
nically diverse Nepali people under an essentially feudal
arrangement dominated by elites from specific castes and
ethnic groups. As late as 1950, approximately one-third
of the forests were still under “birta tenure”—i.e., granted
by the state to private individuals on a tax-free and heredi-
tary basis.* A full three-quarters of these lands remained
in the hands of the Rana family.'?

Despite their inequitable distribution, forest resources
were fairly well managed throughout the Rana regime,
primarily because protection and land use were essen-
tially local and based on indigenous practices. Central
authorities ignored local forests, except to ensure that
they remained open to the Rana elites for profitable ex-
ploitation. Nonetheless, indigenous forest-management
practices were effectively undermined during the Rana
system, according to the Nepalese forest historian Deepak
Bajracharya, since “the strained relationship between
peasants and landlords deterred the peasantry from taking
independent steps to improve the pattern of resource
use.”!!

a. Originally birta lands were given by the state to an individual
as a reward for bravery, especially in military action. They sub-
sequently came to include any land given by the state to an indi-
vidual which was exempt from land taxes. (Source: Nepali Legal
Dicrionary, eds. Shankar Kumar Shrestha and Sajha Prakashan
{1979: Lalitpur) p. 116.)



The Beginnings of Democraiization: Forest
Management and Tenure, 1950-1290

Inspired largely by India’s successful struggle for inde-
pendence, anti-Rana movements broke out in Nepal in the
late 1940s. Open rebellion followed in November 1950
when King Tribhuvan cleverly evaded his Rana guards
and sought asylum in the Indian embassy in Kathmandu.
Once the royal family was safely in India, armed parti-
sans of the Nepalese Congress party crossed the border,
Faced with an impassioned and publicly-supported insur-
gency they could not defeat, the Ranas were forced to ca-
pitulate. A triumphant King Tribhuvan returned to
Kathmandu in February 1951, restoring the Shah monar-
chy to full constitutional power.

Over the next ten years—a decade of great social unrest
and political instability—Nepal experimented with vari-
ous democratic reforms. At the time, however, those re-
forms were 100 economically and culturally unsettling to
a country that had just emerged from over a century of se-
clusion. At the height of the unrest in 1959, Tribhuvan's
son, King Mahendra, dissolved the parliament and pro-
claimed martial law.

The Private Forest Nafionalization Act of 1957

Two years before its dissolution, however, the Nepal-
ese Parliament passed the seminal Private Forest Narion-
alization Act of 1957. Demand for forest products,
already escalating as a consequence of national refurbish-
ing and population increases, had put heavy pressure on
forest resources, which were clearly suffering from poor
management. Advocated by donors, especially British for-
estry advisors, the Private Forest Nationalization Act
abolished the private ownership of forests. Forests still in
the hands of the Rana family were declared public prop-
erty in an effort to help ensure their adequate protection,
management, and utilization by all Nepali people.‘?

The Forest Department was charged with policing and
licensing forest resources. But with only four professional
foresters, such a mandate was highly unrealistic. Further
difficulties arose because most of the forest lands covered
by the Act were already utilized by millions of Nepalis to
meet their basic subsistence needs.

However well-intentioned, the Private Forest Nationali-
zarion Act is generally considered to have led to the wide-
spread conversion of forest to farm and a corresponding
loss of local interest in forest protection.! Since the Act
offered no compensation for soon-to-be deprived land-
owners, many deforested so their holdings would not be
nationalized.'* Then, by bribing poorly paid government
surveyors, corrupt village elites were able to take advan-
tage of cadastral surveys to appropriate land that other-
wise would have become nationalized forest.

The overall effect of the Act, however, is subject to de-
bate. Much of the country remained beyond the reach of
Forest Department patrols, and thus relatively unaffectzd

by the Act.” Based on extensive field assessments, the
Australian team of Gilmour and Fisher concluded that the
Act effectively promoted the development of traditional
forest-management systems that had been revived by vil-
lagers to protect degraded forests. They note that the Act
coincided with “the beginning of a period of relative so-
cial and political stability, which, it could be argued, is a
precondition for such indigenous communal initiatives.
Thus, rather than losing control of their forests at this
time, many villagers were asserting effective communal
influence to protect them.""

Gilmour and Fisher highlight a critical issue of forest
management—namely, that adverse forest management
laws and policies emanating from the state cannot com-
pletely undermine traditional systems, especially when en-
forcement is lacking. If left alone, or, better, supported
and encouraged by central authorities, these traditional
forest practices can provide the foundation for the protec-
tion and wise utilization of much of a nation's forest re-
sources.'® That positive emphasis is just what Nepal's
new community-forestry program seeks to provide.

The Panchayat System

The declaration of martial law and the establishment of
the panchayat system in 1959 brought a substantial
change to daily life. The panchayar (literally, “council”™)
system was a hierarchical arrangement of nonpartisan
councils that extended from the village to the national
level. In many ways, however, it represented a return to
the traditional, localized, community governance that had
been the historical norm throughout much of Nepals his-
tory. Unfortunately, it also heralded a return to the Rana
regime in that it favored local elites.

During the consolidation of power over the next several
years, disjointed legislative attempts were made to reform
natural resource management policy. For example, the
Forest Act of 1961 sought to restore government control
over what was now seen as the national forest patrimony
by transferring some state-owned forests to the local level
while formalizing village panchayar usufruct rights over
others. Six years later, the Forest Preservation (Special
Arrangement) Act of 1967 extended government control
to panchayar-protected forests and strengthened the For-
est Department’s enforcement role by delineating of-
fenses and punishments. Indicative of the government’s
hard-line attitude toward violators, Section 7 empowered
district forest officers and guards to shoot wrongdoers be-
low the kneecap if they in any way imperilled the life or
health of forest officials.?

a. Reports continue 1o surface of villagers who still have not even
heard of the thirty-five year old Act.

b. This provision still exists under Sec. 56 of the Forest Aci of
1003



Such authoritarianism only reinforced the popular per-
ception of government as adversary in the management of
local forest resources. Compounding that impression
were the extralegal activities of local leaders intent on so-
lidifying their power: in some cases, rangers surrepii-
tiously placed logs on the property of political or
economic rivals so that legal charges could then be lev-
eled against them.

The Advent of Community-based Forestry

By the mid-1970s, it became clear that the Forestry De-
partment was physically incapable of achieving its goal of
preserving the nation’s forest patrimony without the ac-
tive help of the Nepali people. Beginning in the late
1970s, therefore, the government began to establish a par-
ticipatory system of integrated, local-level planning. Im-
portant legislation was passed that was both directly and
indirectly related to community-based forest manage-
ment. To facilitate matters, the national panchayat prom-
ulgated decentralization laws, thereby creating the legal
framework that local groups needed to manage their re-
sources.

Encouraged by the government’s active promotion of
community-based forestry, international aid began to
flow into Nepal. Among the first donors were the World
Bank and the United Nations, whose Food and Agricul-
ture Organization's (FAQO) Forestry Division helped the
government establish a Community Forestry Develop-
ment Project and, later, a Community Forestry Develop-
ment Division within the Department of Forests. As
community forestry’s popularity increased, other donor
agencies, especially those from Australia, Britain, Den-
mark, Finland, Switzerland, and the United States, also
became involved.

Nongovernment organization (NGO) involvement hit
critical mass in the wake of a 1975 government-spon-
sored forestry-management conference in Kathmandu.
There, forest officers from across the country met with
senior officials of the Forest Department and related min-
istries in a forum that far exceeded expectations: As a re-
sult, the three-day meeting stretched into 23 days.

Over the next couple of years, a series of legislative en-
actments brought Nepal incrementally closer to its current
emphasis on community forestry. The National Forestry
Plan of 1976 explicitly recognized the important role
played by local communities in managing forest re-
sources. This plan, along with the Leasehold Forestry
Rules, the Panchavat Forest Rules, and the Panchayar
Protected Forest Rules (all enacted in 1978), went a long
way toward mitigating the effects of the Private Forest
Nationalization Act of 1957, especially the disincentive to
manage resources sustainably.

Articulated in the Panchayar Forest Rules and the
Panchayar Protected Forest Rules was the concept of

—

“handing over” the forests to those local user groups iden-
tified by panchayat authorities.? That nominal recognition
was reflected in the next five-vear national development
plan (1977-1982) and more emphatically, in the Decen-
tralization Act of 1983 and its accompanying rules and
amendments.

In essence, the Decentralization Act of 1983 sought to
enhance the central government's outreach capacity by:

1) utilizing the panchavar system,
2) strengthening the institutional capacities of local
beneficiaries; and

3) relying on local people to manage forests with the
help of government foresters serving as advisors and
consultants.

Political skeptics, however, see the Act, and especially
its First Amendment, as the national government's at-
templ to secure power by increasing local political elites’
access to development largesse.

Whatever its impetus, the Decentralization Act of 1983
represented a milestone in the government’s campaign (o
surrender resource management to local communities.
That mission was established in the preamble: “...itis ex-
pedient to decentralize authority in order to enable the
people to take decisions and make arrangements them-
selves in matters relating to their day-to-day needs”.'” The
Act specifically promoted the users’ group concept as the
most effective approach to development and management
of natural resources in local communities'® and it set the
tone of legislative development in Nepal, particularly gov-
cmmelgl's willingness to devolve authority to the local
level.

The seventh five-year plan (1985-1990) reiterated the
priority of “handing over” government farests to the com-
munity, but the relationship between forestry laws and de-
centralization laws remained confusing. So in 1986,
government leaders initiated a formal review of the gov-
ernment’s forest policy that culminated in the formulation
of the Master Plan for the Forestry Sector, 1989,

The Master Plan for the Forestry Sector,
Nepal (1989)

Although it was drafted in the final days of the
panchayat system, the Master Plan breaks with
panchayat policy, so it did not have to be overhauled in
the aftermath of the demaocratization movement.’® Written
primarily by a Filipino with the help of Finnish advisors,
but co-authored, endorsed. and promulgated by Nepalis,
the Master Plan remains the new government's official

a. Under the panchayat system, however, the offictal policy of
“handing over” the forests to user committees was substantially
undermined by the fact that those commitices had 1o be headed
by Village Development Committee members (i.e., elected mem-
bers of the local panchayar) who were not required 10 be users
themselves. Despite the rhetorical promotion, no forest was actu-
ally handed over to any user groups.



policy and the departure point for any analysis of the cur-

rent legal and policy framework of community forestry in

Nepal 2!

While the Master Plan encompasses policies and strate-
gies for all aspects of forestry—including plantations, re-
serves, and parks—it also renews the commitment to
community forestry and the “handing over” process. As a
token of that priarity, 46.3 percent of all forestry-develop-
ment budgetary allotments are assigned (o the interrelated
community and private forestry sectors, and users’ groups
are designated as the principal vehicle of local action.??

In essence, the Master Plan spells out bath the nation’s
basic forest policy objectives and its strategies for imple-
menting them. The objectives are divided into five sec-
tions:

1) production and utilization

2) the conservation of ecosystems and genetic resources

3) the social aspects of land use

4) the role of the private sector and;

53) classification of the forests and protected areas.
Decentralization is embraced, community forestry is
given priority among other forest-management strategies,

and priority is given to poorer communities, or to the

poorer people in a community. (“If the availability of for-
est land exceeds the needs of the local communities, the
excess will be allocated for forest management in the fol-
lowing priority sequence: people living below the poverty
line, small farmers, and forest-based industries . . .” %),

Village Development Committees (VDC) replace village

panchayats as the implementing bodies, and multi-party

balloting is instituted, thus making representatives di-

rectly accountable to their constituents.

The Master Plan also articulates the objective of gain-
ing the confidence of women, those “who actually make
the daily management decisions."?* According to the
Plan’s guidelines, “one-third of the members of the users’
committees should be women."? The Plan also addresses
another persistent problem by stipulating that manage-
ment agreements should be formulated as quickly as pos-
sible, so that bureaucratic and legal complications don't
detract from efficient, field-level implementation.®®

Because of their common objectives and overlapping
strategic approaches, community and private forestry pro-
grams are linked in the full policy statement that accom-
panied the Master Plan. Section 15.1.3, “"Supportive
Programme Components™ cites the following priorities:

@ Updating legislation, with the aim of encouraging people,
via user groups, to accept full responsibility for the devel-
opment, management, and protection of community for-
ests;

@ Strengthening the government forestry organization to
lend full support to the programme:; [and]

& Reorienting and retraining forestry professionals and tech-
nicians so that they will shed their traditional “police’

roles and adopt new ones as the people’s partners in devel-

opment.

The Master Plan’s community-forestry implementation
strategy stipulates that Forest Department officials, from
the Minister on down, should adopt a “new role as advi-
sors and extensionists.” Specifically mentioned in this re-
vised job description is facilitating the transfer of forests
to their principal beneficiaries, local peoples.?’

Although some progress was made during the 1980s
and early 1990s in handing community forests back to lo-
cal users’ groups, by 1987 only around 2 percent of avail-
able local forests®® were in local hands. Whether official
policy will be translated into substantial action in the af-
termath of democratization remains to be seen.

Democracy and Decenfralization:
From 1990 fo the Present

Although its top-down administration was in some
ways practical, the panchayar system was plagued by in-
flexibility, corruption, and intolerance. In addition, the
powers of the national, district, and local panchayats
were 50 circumscribed that dissent increased even though
organized political opposition was outlawed.

Popular dissatisfaction was fomented in 1989 when
food and fuel shortages ensued after India effectively
closed the border in retaliation for the Nepalese govern-
ment’s purchase of Chinese armaments. During mass pro-
tests in April 1990, more than one hundred people were
killed. As opposition mounted, King Birendra acquiesced
to certain popular demands and withdrew the ban on po-
litical parties. A month later, the panchayat system was
dismantled in favor of a return to democracy. That return
was based upon a trio of seminal events: the promulga-
tion of a new constitution in September 1990, the advent
of legalized multiparty politics, and the national elections
of 1991—all of which reflect the spirit of democracy
from which they arose.

The Constitution of 19920

The Constitution of 1990 replaces the panchayat consti-
tution of 1962 and enumerates the principles and philoso-
phies of the new government. Of particular interest in the
context of community-forestry management are the Pre-
amble, the Preliminary. and Parts Three and Four. The
first sentence of the Preamble states that “the source of
sovereign authority of the independent and sovereign Ne-
pal is inherent in the people..."*

A similar philosophical departure underlies the first line
of the Preliminary: “This Constitution is the fundamental
law of Nepal and all laws inconsistent with it shall, to the
extent of such inconsistency, be void.™*? As will be seen
later, giving the Constitution precedence over any sec-
toral legislation is critical when it comes to resolving in-
consistencies between community forestry legislation and
its enabling by-laws.

Part Three, “Fundamental Rights,” enumerates the legal
underpinnings of the prerogative of Nepali citizens to util-



ize local natural resources. These include the rights to
equality, freedom, property, and constitutional remedy.
Part Four, “Directive Principles and Policies of the State”
(Sec. 25(2)), identifies the democratic precepts guiding re-
source allocation policies.

The fundamental economic objective of the State shall
be to transform the national economy into an inde-
pendent and self-reliant system by preventing the avail-
able resources and means of the country from being
concentrated within a limited section of society, by mak-
ing arrangements for the equitable distribution of eco-
nomic gains on the basis of social justice, by making
such provisions as will prevent economic exploitation
of any class or individual... 3!

In Part Four, the State is held responsible for “main-
tain[ing] conditions suitable to the enjoyment of the fruits
of democracy through wider participation of the people in
the governance of the country and by way of decentraliza-
tion ...”. 3

Although the precepts enumerated throughout the Con-
stitution are decreed to be “fundamental to the activities
and governance of the State and shall be implemented in
stages through laws within the limits of the resources and
the means available in the country,” the very next sec-
tion decrees that “{they| shall not be enforced in any
court.”* Similar philosophical disconnects can be found.
For example, it can be argued that the “interests of the na-
tion™ and “the general welfare™ can supersede the inter-
ests and rights of any particular group of citizens, despite
the consistent and repeated language underscoring the
new presumption of community rights and decentralized
authority.

The Constitution of 1962, the basis of the panchayat
system, also included theoretical commitments to a decen-
tralized political system. But political commitment was so
weak then that it took twenty years to produce actual de-
centralization procedures.3? In contrast, the government
formed by the Nepali Congress Party in 1991 passed a se-
ries of decentralizing acts and accompanying by-laws in
less than a year.

Among the most important of these first enactments are
the Village Development Committee Act (VDC), the Mu-
nicipaliry Act, and the District Development Committee
Act (DDC), all promulgated in 1992 to replace panchayat
enactments. Taken together, these three acts lay the legis-
lative groundwork for further national decentralization—
defined not merely as delegating the powers of
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The three new acts also strengthen public participation
in both development planning and implementation, pri-
marily through numerous provisions promoting the forma-
tion and involvement of NGOs. These laws are not
beyond criticism, however, since they give the govern-
ment great latitude in suspending or dissolving any NGOs
so formulated ¢

The Eighth Development Pian

In July 1992, the National Planning Commission of Ne-
pal produced a draft Eighth {Development} Plan for the
period 1992 through 1997. Underlying the Plan’s stated
objectives is the remarkably candid admission that during
the panchayar era “no economic improvements were
made in the life of the vast majority of the people. In-
stead, {t)he economic condition of some segments of the
population deteriorated.”?” The Plan estimates that 49 per-
cent of the population lives below the poverty line, with-
out “even the basic necessities of life.”*

While the Plan addresses the full range of development
issues, it specifically reiterates the government's general
support for community-forest usage rights. For example,
it commits the government to “engaging the people them-
selves as the centre and effective source of all actions and
decision-making.”? Better still, it clearly states the moti-
vation for this commitment:

In keeping with policies of democratic socialism, the
formulation of plans will do away with the top-down ap-
proach to give way to the bottom-up approach. Until a
practice of development for the people and by the peo-
ple is realized, the mass of the population cannot possi-
bly be engaged in development.*0

To try to eliminate bureaucratic and administrarive ob-
stacles to the new bottom-up approach, the Plan advo-
cates adopting supportive palicies that will “*be made
maore liberal, simple, and clear.”*! Although community-
forestry practices are not dealt with at length, the Plan
does call for 5,000 users’ groups to be constituted during
the five-year period and for 252,000 hectares of commu-
nity forest to be transferred to these groups. During the
lifeume of the Plan, some 25,000 households are to be in-
volved in the development process.*?

The language of the Eighth Plan, as well as that of the
1990 Constitution and the various decentralization laws,
raises many issues related to the implementation of the
new community-forestry policies. Collectively, they sug-
gest the need for a clear analysis of the new forestry laws
and hv-laws—one that focuses on the practical, social,



The Forest Act of 1993¢

The Forest Act of 1993 builds upon the policy dirfec-
lives in the Master Plan. Over two years in the drafting,
this document represents the culmination of many years
of development and reform in the management and ex-
ploitation of Nepal's forest resources, The Act provides
the same legislative framework as the Mastc_:r Plan does
by repealing the panchayat forestry legislation of 1961
and 1967, The draft by-laws provide the legal bases for

implementation.

The Forest Act of 1993 acknowledges the same fivg
categories of national forests formally established during
the panchayat period, Viz.:

@ community forests that are en‘[r_ust;d to user groups for
management and sustained utilization;

@ leasehold forests on land that has been leased by central or
local authorities to individuals or groups;

& government-managed forests in which production forest
nits are managed by a centralized government system;

@ religious forests belonging to religious institutions; and,

@ protected forests such as pazetted parks.

In each of these categories, however, the land is still
owned by the national government. In the case r_>.F commil-
nity, leasehold, and religious forests, the respective com-
rnu'ﬂiry users’ group, lessee, or religious institution owns

the trees.

The Forest Act of 1993 also provides for a sixth cate-
gory: private forests, in which landownership, as well as
tree tenure, is eranted to a private individual or commu-
nity. As siipulz;lcd in Sections 38 and 39, owners of pri-
vate forest can develop, protect, manage, and/or fix the
price of their forest products and sell at will. If owners of
private forests wants to register them, they can do so in
the District Forest Office (DFQ), which can also help in

technical matters,™

As it currently reads, the Forest Act of 1993 both legiti-
mizes and actively promotes community-forestry users’
groups, qualities that were conspicuously absent in pre-

a. Originally proposed in 1992, the Forest Act was not enacted until
the following year, so il is now known as the Fo_resf.&r:r of 1993, As
of early 1994 the accompanying by-laws had still not been enacted
The Forest Act of 1993 will take effect once its by-laws and opera-
tional guidelines are reviewed by selected re:prcscnzarive§ of donor
agencies, NGOs, and government ufﬁciuis}. Bgscd on th,lr evalu-
ations, revised by-laws and operational guidelines will first be sub-
mitted to the Ministry of Law and Justice for review and then W the
Cabinet for final approval. Since this review process was still in pro-
gress as of early 1994, the authors of this study have only had ac-
cess to unofficial English wranslations of the Forest Act of 1993 and
preliminary drafts of the by-laws and Operational Guidelines.

b. During the panchuayar period, panchayar I'orcs‘ts aJ_-ld panchayat
protecied forests were considered to be community forests The lo-
cal panchayar had ownership ights to the trees, as well as (o the
land in lh{:‘paradtm-:u forests, but no land ownership was granted to

the local panchayar in the protecied forests.

vious legislation. The Act specifically recognizes users’
groups as legal entities and provides for their formation,
registration, and administration. Like the Master Plan. the
Forest Act of 1993 gives special priority to community
forestry. Section 30 stipulates that “any part of the Na-
tional Forest suitable to hand over to the Users Group as
Community Forest shall not be handed over as Leasehold
Forest.” A recent general survey concluded that 6] per-
cent of the national forests have the potential to be legally
designated “Community Forests” %4 Skeptics, however,
dispute this figure, claiming that it includes degraded,
bare, shrubby, ecologically fragile, or generally unman-
ageable lands that local communities have little interest in
utilizing.

The Forest Act of 1993, along with its draft by-laws,
outline a relatively straightforward functional approach
for implementing a community forestry strategy. Accord-
ing to the proposed by-laws, a community forestry user
group is formed through consensus within the commu-
nity. Once the community formally recognizes it, the user
group applies to the District Forest Office for manage-
ment responsibility for a particular parcel of forest land
by completing and submitting a formal management plan
(officially, an Qperational Plan).

The Operational Plan

The Operational Plan delineates such functional for-
malities as proposed boundaries, access and usage rules
and procedures, enforcement mechanisms, and decision-
making guidelines. According to the discussion draft,
“Operational Guidelines of the Community Forestry Pro-
gramme"” (Second Edition, October 1991), the Opera-
tional Plan should be short and simple. Once the
application process is completed and the necessary forms
are in order, the DFO then issues a formal and legally rec-
ognizable certificate acknowledging the acceptance of the
application and the Jegal empowerment of the users’
group.

As stipulated by the Forest Act of 1993, the users’
group must submit annual reports to the DFO to show
that the community forest is being managed sustainably
and that the terms of the Operational Plan are being met.
Should the underlying conditions change, the users’
group can revise the Operational Plan accordingly. In
principle, the “handing over” process is to be renewed an-
nually in perpetuity. Community forests may be “taken
back™ anly under special circumstances (when, say the us-
ers’ group can’t implement the Operational Plan or vio-
lates any of the terms and conditions set forth in the
Forest Act or in the rules framed under it). The Act also
allows for community forests to revert back to the govern-
ment when poor or inappropriate management practices
lead to significant environmental damage (Sec. 27).

Any users” group objecting to the district forest offi-
cer's decision to cancel its rights may complain to his su-
pervisor, the Regional Director. But, “{t}he decision
taken by the Regional Forest Director on such complaints



shall be final.” (Sec. 27(2)) Obviously, such provisions
undermine the confidence local communities might other-
wise have in the new system.

Since the exact wording and status of the Forest Act of
1993's laws and by-laws remain undetermined as of early
1994, a detailed assessment of each of the potentially rele-
vant provisions is premature. But it is useful to examine
some of the key policy concerns and the overall direction
of the community forestry program in Nepal, as well as to
identify some of the problems that must be resolved if the
Forest Act of 1993 is 1o accomplish its stated objectives.

Il. CRITICAL ISSUES: ACHIEVING A COHERENT
AND EFFECTIVE APPROACH TO
COMMUNITY -FORESTRY MANAGEMENT

A. Inconsistencies and Contradictions in the
Laws and Policies

Several aspects of the Forest Act of 1993 are confusing
or philosophically inconsistent with the stated policy of
“handing over” forests to sanctioned users’ groups. Some
inconsistencies occur because the legislation was drafted
during a period of dramatic political change so old and
new laws overlapped (as they still do).* Further, much of
the legislation proposed and enacted under the new demo-
cratic government, including some on forestry and natural
resource management, is based on panchayar era policies.
As these pre-existing policies are amended or even cur-
tailed, new legislative enactments can be deprived of their
context or administrative framework.

Many of these inconsistencies and oversights are rela-
tively minor and easily corrected; by and large, they have
already been identified by national and international ex-
perts whaose revisions of the Act redress incongruities.
But a number of fundamental discrepancies between the
laws and the policies remain, including inconsistent word-
ing and inconclusive program directives—the stuff of pro-
tracted legal battles and delays.

Tenurial Rights

The tenurial rights of users” groups illustrate how legal
ambiguities can impede community-forestry initiatives.
Strong arguments based on the Constitution of 1990 can
be made for handing community forests completely over
to the intended beneficiaries—legitimate and responsible
communities of local forest resource users. Indeed, the
Preamble clearly states that the source of all legal author-
ity in Nepal is “inherent in the people.” On the other
hand, current legislation, particularly the Forest Act of
1993, implies that community forestry rights continue to
emanate from the state, which in turn hands them over to
users’ groups.

The key issue is ownership. Current forestry laws
ciearly stipulate that community forest users’ groups do
not have direct ownership rights to the land, only usufruct
rights of management over the trees and the forest prod-
ucts derived from the land. Even so. that is much more

—

than they had before: a recent study shows that the mere
knowledge that forest protection committees were sane-
tioned by the government led to significantly more effec-
tive forest conservation efforts.*® Although the current
community-forestry program represents an advance over
gavernment sanction, there is still a legitimate need to
provide full land ownership rights—even if only on a tem-
porary, but renewable basis.

No matter what the tenurial arrangement, the success of
community-based management programs ultimately de-
pends on how much responsibility the people accept. Em-
pirical evidence from around the world shows that
farmers and peasants are reluctant to fully participate in
government programs that provide only limited tenure
rights to local forests.*” Because tenurial control over
trees and management rights of harvest provide only par-
tial security, Nepalese villagers aren’t likely to fully ac-
cept the management duties that Nepalese policy-makers
seek to hand over.*®

In short, the official policy is to “hand over” the forests,
but by retaining possession of the land itself, the govemn-
ment is not truly “handing over” the forests at all. Such ar-
rangements (common in much of the developing world)
perpetuate esoteric legal conundrums: do the sub-surface
roots of the trees belong to the community or to the state?
And what about fallen branches or organic material that
composts into the ground? Such questions are not purely
academic; they strike to the practical core of local users’
rights over natural resources.

According to the Forest Act of 1993, those who have
rights to private forests attain ownership over that land.
The differing nature of ownership rights in community
and private forests highlights a fundamental discrepancy
between law and policy. If the government of Nepal sin-
cerely believes that handing forests over to local commu-
nities is essential to improving local-level forest
management, then the tenurial package should be ex-
panded to cover community forests, too.

As the Act currently reads, community forests are
given priority over leasehold forests. While this encour-
ages villages to organize and assert control over nearby
forestlands, it also makes it more difficult for smallholder
cooperatives lo obtain long-term leases over certain for-
ests. Nor does the Act provide clear guidance on the rela-
tionship between leasehold forests, community forests,
and private forests—each of which is held to different
tenurial standards and rules. Some of the confusion des-
tined to result from this trifurcated structure could be re-
solved by policies that designate and promote priority
areas for community forestry.

Obstacles fo Exercising Those Rights

Whether private and leasehold forests will become ac-
cessible only to financial and political elites is a subject
of frequent speculation. It also remains to be seen
whether implementing stated policy will cause logistical
confusion at local levels, a common problem in many



countries, and one that undermines the stated objective of
providing the poar with the best opportunities.*®

The current implementation mechanism is clearly preju-
diced against those at the base of the resource-user pyra-
mid. All prospective forest users must complete
applications, formulate an operational plan (and if neces-
sary, amend that plan), and file annual reports. For a pre-
dominantly illiterate rural population® inexperienced
with administrati ve procedures, these requirements can be
quite onerous. Such administrative hurdles seem antitheti-
cal to a program that targets society's poorest and most
disadvantaged.

Additional problems occur because DFOs are charged
with helping users’ groups meet the procedural require-
ments. In areas of high illiteracy and administrative na-
ivete, this can mean a substantial amount of
time-consuming work for District Forest Offices, the vast
majority of whom are already short on adequately trained
staff. Since the DFOs must also regulate and enforce the
law, conflicts of interest are a risk, too. For poorly paid
district forest officers, the temptation for corruption can
be overpowering—especially if it only involves not en-
forcing, or overlooking, a statutory stipulation.

The “handing over” mandate is further compromised
by the fact that government authorities retain consider-
able, if not overriding, jurisdiction and discretion over the
entire process. For example, the DFO’s power to delay or
deny the submission of an Operational Plan can prevent a
user group from legally functioning, and unfavorable deci-
sions cannot be appealed.

The role of the DFO, problematic in this case, is a
source of strength in another. Current community-forestry
legislation is quite flexible, allowing local DFOs consider-
able discretion in decision-making. An Operational Plan
for the Tarai, for example, is likely to differ substantially
from one for the Middle Mountains. (See Box 2.)

Region-Specific Programs

The decision-making latitude accorded the DFOs high-
lights the need for region-specific programs and initia-
tives in Nepal. Indeed, the different ecological and
culwral characteristics of Nepal’s five major physiog-
raphic regions (see Box /) makes such a multifaceted ap-
proach particularly warranted 5!

Developing 2 successful approach to community for-
estry in the Tarai is the most obvious and pressing exam-
ple of the need for regionally-specific programs. (See Box
2.) While the Forest Act of 1993 allows local users’
groups to develop site and region-specific operational
plans, it gives little guidance on how to carry out commu-
nity-based forestry and natural resource management in
the Tarai. Specific legislation, Forest Act by-laws, for ex-
ample, should recognize the unique nature of the Tarai, as
well as the cultural differences thal exist between the peo-
ples who actually use those resources—not only in the
Tarai, but throughout Nepal.

Defining and Prioritizing User Groups

Other problems arise because “users’ group’ has never
been defined precisely. What criteria will be used to de-
cide what constitutes a community forest users’ group?
Who will resolve the conflicting claims of two or more le-
gitimale users’ groups, and what mechanisms will they
use? How will transgressors be sanctioned or punished?
Will long-term occupants of the forest lands be given pri-
ority, or will recent immigrants get equal consideration?

Resolving this last question, in particular, will have sig-
nificant consequences for resource management. Gener-
ally speaking, those who have lived for generations on a
particular tract of land have developed the most sophisti-
cated and sustainable management systems. INot surpris-
ingly, migrant communities’ agricultural and forestry
practices are usually the least so because they have imme-

The Tarai—Nepal's subtropical, lowland region—is as
unique socially as it is geographically. For centuries, the
Tarai was populated by scattered tribes of indigenous in-
habitants. Most prominent was the malaria-resistant
Tharu. Now that malaria has been eradicated, the Tarai
is populated by people of mixed castes and ethnicity, in-
cluding Nepalis who have moved down from the hills,
and an estimated 1-3 million Indian migrants who have
crossed the open border to escape overcrowding and the
shortage of economic opportunity in northern India.

As recently as 1900, the Tarai was densely forested.
But unsustainable exploitation has since resulted in large-
scale deforestation: the Tarai now accounts for only 8
percent of Nepal's natural forests. Hardwoods predomi-
nate with sal (shorea robusta) accounting for 53 percent.
High-quality sal is illegally exported to nearby India,
where market prices are appreciably higher than they are
in Nepal. Meanwhile, Nepal imports cheap, low-quality
Indian sal for its own domestic use.’?

Box 2: The Tarai: A Study in Contrasts and Contrasting Needs

Even though the most productive lands are already at
or near their human carrying capacity, the government of
Nepal still looks upon the Tarai as an overflow area for
surplus populations. Resettlement schemes devised in
the 1960s and 1970s had limited success in actually relo-
cating people, but substantial adverse effects on the envi-
ronment.

Although the Tarai now accounts for nearly half of the
national population, most of Nepal's legislative and pol-
icy framework for community forestry is still based on
forest-management programs developed in the histori-
cally dominant Middle Mountains. As a result, lirtle al-
lowance is made for the Tarai’'s dramatically different
historical, social, cultural, and ecological conditions.
This shortcoming needs to be recognized and addressed
in the current spate of community forestry laws and poli-
cies.




diate needs to meet and don't know local conditions well.
The relationship between long-term residents and recent
immigrants is just one of the issues that needs to be ad-
dressed in the emerging community-forestry program
either through by-laws, government extension services, or
land-use zoning regulations.

The length of tenure arrangements is another. Unlike
private or leasehold forests, community forest registra-
tions must be renewed annually. Especially in remote lo-
cations, the process can be cumbersome and
time-consuming. Although the program is designed to cre-
ate a perpetually repeating “handing over"” process, the
law clearly stipulates that community forests revert (o the
state whenever certain criteria are “met”. The problem
with this is that the DFO has been designated to be the ar-
biter of these often subjective criteria. Social pressure
makes it unlikely that 2 DFO would terminate a function-
ing community forest, but the potential for abuse and cor-
ruption 1s clear, In addition, a localized drought or other
adverse condition outside the users’ group’s control
might prompt a misguided or corrupt DFQ to decide that
the forest is not being managed sustainably and deny re-
newal.

Similarly, the administrative avenues for appealing ad-
verse decisions made by the DFOs are limited—and the
state is accorded final word. Just compensation for any re-
version or conversion of the legal status of local forests is
simply not addressed. Matters such as the availability of
independent arbitration, the exhaustion of administrative
procedures, and the role of judicial review are mentioned,
but not adequately defined. Such vagaries highlight the
fundamental issue at stake—due process of law for users’
groups.

Confusion also arises from dissimilarities in the lan-
guage used by the Forest Act of 1993 and that of the vari-
ous decentralization laws. The District Development
Committee and Village Development Committee Acts of
1992 give District Development Committees (DDCs) and
Village Development Committees (VDCs) essentially un-
challengeable authority over users’ groups, their decision-
making procedures, and project implementation.
According to the draft of the District Development Com-
miitee Act's *Plan Implementation” section:

As regards the projects which will be executed with the
participation of the people, the concerned offices shall
have to, under the direction of the District Development
Committee, implement them through the users’
groups.?

Under “*Coordination,” the law reads:

The district development office heads shall have 10 fol-
low the directions of the District Development Commil-
tee in their activities relating to planning,
implementation. monitoring and evaluation of the dis-
trict development plan.>

Clearly, the Forest Acr of 1993 needs to be amended to
clarify the role of users’ groups and the District Develop-

_

ment Committees in relation to the government's District
Development Office. Specifically, the District Develop-
ment Committees and Village Development Committees
should be statutorily empowered so that they can imple-
ment the new decentralization laws,

Another contradiction apparently exists in the Forest
Act’s mandating authority over the decisions and actions
of community- forestry users’ groups. According to De-
partment of Forestry hierarchy, ultimate authority rests
with the Ministry of Forestry and Soil Conservation, not
with the people, as stipulated in the 1990 Constitution.
Rectifying such inconsistencies in language &nd the result-
ing uncertainties in delegated authority is an essential pre-
requisite to community forestry's success.

Forest Department Resistance

One of the greatest constraints to implementing the new
community forestry laws effectively is bureaucratic resis-
tance, especially from those government officials charged
with implementing and overseeing forestry policies. As in
many other developing countries, few government forest-
ers in Nepal believe in the ungualified rights of local peo-
ple to own or manage forest resources. Traditional
forestry training emphasizes the role of the enforcer, a
role reinforced by the body of forestry legislation in Ne-
pal prior to democratization.

Experience in Nepal and elsewhere shows how difficult
it is to overcome such philosophical predispositions
among forestry staff. In his inaugural address to the 2nd
National Community Forestry Waorkshop (February 22,
1993), Birmani Dhakal, the Minister of State for Forest
and Soil Conservation, addressed this institutional inertia
and professional reluctance.® In an exhortation that bodes
well for 2 new partnership between government officers
and local communities, Dhakal called on his field staff to
“act as helping hands to manage the accessible forests by
user groups. This is the time, | he said}, to take action seri-
ously. ™"

B. The Challenges of Implementation:
Reforming Policy and Building on What Works

Nepal is currently blessed with a political climate favor-
able 1o translating its progressive forestry laws and poli-
cies into effective action on the ground. Countering the
many areas of dissonance that persist in the present legal
framework is a commitment to community forestry from
the highest levels of government. A further asset is the fa-
vorable environment that currently exists for donor coor-
dination and NGO involvement.

Still, a remaining challenge for Nepalese policy-makers
in the mid-1990s is forging the link between the philoso-
phy of decentralization and community forestry initia-
tives. Recent legislation makes it clear that the District
Development Committees, and the Village Development
Committees below them, have the authority and responsi-
bility to carry out that decentralization at the local level.
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The three decentralizing acts promulgated in 1992,
along with their still unfinalized by-laws, are vital to the
effective implementation of new community forestry poli-
cies. The concept of decentralization articulated in both is
mtegrally linked to that of community-forestry users’
groups and provides a viable framework for local re-
source governance that is in concert with the national
structure. What's more, the government is currently con-
sidering strengthening the decentralization framework >’

In his 1992 report to His Majesty’s Government, “The
Keys to Democracy, Decentralization, and Development
in Nepal,” UNDP advisor Quentin Lindsey argues for an
overarching development strategy in which all local peo-
ple would have the freedom and flexibility to organize for
development.”® Drawing on the experience of both
Nepalis and foreigners who have worked at the grassroots
on forming and operating users’ groups, Lindsey identi-
fies ten critical precepts of local development and natural
resotirce governance.* Taken together, they provide for a
foundation of self-sufficiency and integrity in which fed-
eral power and authority are neither compromised nor di-
minished by decentralization. “Instead, central power
rests on the ability to make and enforce key central deci-
sions that will indeed enable and inspire local people to
make effective local decisions.”™®

Building on Tradition

Another major area of community forestry policy re-
torm lies in the incorporation of traditional forest-manage-
ment systems. Abundant literature from around the world
documents and analyzes the legitimacy and value of tradi-
tional systems of ecosystem management. While romanti-
cizing the lives and practices of indigenous peoples is a
mistake, much is lost if traditional systems of natural (and
human) resource management are overlooked.™

Nepal benefits from having both old and new resource-
management technigues. In many areas of the country, an-
cestral inhabitants are joined by more recent
residents—whether spontaneous migrants or participants
in government-sponsored resettlement programs.®’

These people, who are indigenous in their own right,
often implement their own innovative resource-manage-
ment practices—proven lechnigues that can complement
and even improve upon more traditional ones through a
dynamic of experimentation and sharing. Of course, such
groups can also import ecologically destructive systems,
as marginalized people forced into ecologically fragile ar-
eas often do. Speedy assessment and effective informa-

a. In terms of community forestry, the four most germane oneas are: a)

emphasizing empowerment at the lowest levels of society (ward, vil-
lage, and town as opposed to the district level): bj elected repre-

sentatives and other political leaders should support and facilitate this
local development, NOT dominate and control it; ¢) political partisan-
ship activities should be eschewed at all costs from all users’ group ac-

tivilies: and. d) users’ groups should be free to arrange for technical
and other assistance from NGOs and other sources, but these outside
agencies should not dominate and control.

tion dissemination are thus crucial to thwarting destruc-
tive practices and promoting efficient ones.

Donor and NGO Activity

Regardless of their age, traditional systems constitute a
foundation of sound forest resource-management prac-
tices and principles upon which to build. As most donor
agencies and NGOs working in Nepal on forestry issues
now recognize,®” their success depends largely on their
ability to work in concert with the government officials
who carry out community-forestry policies.

Examples abound of such harmonious collaboration.
Researchers affiliated with the USAID-assisted Institute
of Forestry Project in Pokhara, part of Tribhuvan Univer-
sity, have made substantial progress toward developing
strategies for exploiting local forest products sustainably,
largely because they build on traditional forest-manage-
ment systems.®

Similarly, the Australian, Swiss, Japanese, American
and Danish foreign assistance agencies (among others)
are working closely with His Majesty's Government and
the World Bank to improve community-forestry practices
throughout Nepal. The Australian International Develop-
ment Bureau and Swiss Development Corporation in par-
ticular have achieved measurable impacts in their many
years of supporting local forest-management systems.
Other international organizations, such as UNDP and the
Asia Foundation, are indirectly contributing by support-
ing democratization and decentralization efforts. While
implementing new policies takes time, the donor commu-
nity in Nepal and the relevant government offices have
made progress simply because they are willing to work to-
gether and to learn from each other—and each other’s
mistakes. In many cases, the interaction of different agen-
cies and organizations with varying agendas has led 10 in-
novative complementarity between sectors.

Complementing the governmental and donor organiza-
tions is an increasingly active group of international and
local NGOs representing a broad array of religious, devel-
opmental, and environmental perspectives. Not surpris-
ingly, NGO activity in Nepal skyrocketed after 1990;
more than 4,000 of them are currently registered with the
government.®* ITUCN, CARE, ICIMOD, Winrock, World
Neighbars, Save the Children, and United Mission to Ne-
pal are just a few of the more prominent international
ones currently working in community forestry.

In addition, a growing cadre of dynamic Nepalese
NGOs is well positioned to play an increasingly signifi-
cant role in environmental policy-making and implemen-
tation. Among these are LEADERS, SCOPE, and the
NEPAL LAW SOCIETY, all legally oriented NGOs
whose members work closely with government officials.
Another Nepalese NGO, the Institute for Human Rights,
Environment and Development (INHURED). is begin-
ning to address environmental issues in the context of hu-
man rights. Other groups, including the Nepal Forum of
Environmental Journalists and the editors of such maga-



"s1eaA 1noj 1snl ur aurod aary 01 sAem

Suo| e sa1ediput 25ueyd Jnuewas sup ‘waisks wdoyound

2y pue Wiy eury Y] y1oq Jo SIOBII| paydouanua ay)

101y ug ;18910 1N0) UG V4wV SE W) O) 121 A[Ful

-sealautl A2l mOu (15210 WUDWIIIAOT) UDG 1DYIDS SB 5152

-10] ay1 0] pauajal s1a5e[ia asajedaN Auew ‘0661 210jag

‘ajdoad ay3 jo sopminie 241 ul saSuryYD WO Inq ‘sAn

-JEIS JO SPIOm Y1 WO 10U SIWO02 “Iaaamoy ‘23ueyd 3ul
-puadiut ay1 jo 128urgrey ueoudis 1sow Ay sdeyrag

*SUIRLIY) SNOUIRIUNOW Aq PAZIIAIOBIRYD 250U A[[B10

-adsa *satnunoo uidojaaap 12410 01 pailajsuel] 2 ud B

yonui OS[ S1 a1y} uayl ‘SIEaIy) [B0150[002 JO aFURL 2pIM

2 1im 13s2q Anunoo paysueaoduwi ue ‘redan ut spew

aq uea ssarfoud [ea1 J1 puy “Buisiwoud aq 01 sanunuod

ajdoad 1jedap 241 Jo saal 2y1 pue sa1d1jod Furaoidur 10)

21ewio [e120s pue [eanijod 3y ‘uoneaipui Aue 2Je s1eaA

1oy 1sed 243 J] “A[[eoo] pue Afeuoneu ‘paadons [[im Aol
-20wWwap o1 uonisues: s [edap Jaylaym [[2) [[Im awn £[uQ

‘SMEB| MBU 2Y) JO 19119] |y pue Juids ay1 yiog

1aA0 [eaaad [[om Aew si01oe) [ea1SooyaAsd pue owou

-002 yons Juwueda(q 15210 241 JO [[Im POOF 241 uey]

uo Afa1 01 10w sey uoneuswedwi Ansa10)-A1unwwiod

|nup) “sassauyeasm pue sajoydoo] Jua1nd woij 1joid jo

SSO] 2y} PUE ‘SUOIIBAOUUI [N§SS202NS (10J 1IPAID SN PUE)

J2A0 [01UOD 2W0S Jo ssof ‘Ajiqisuodsal pasealoul ‘peo|

-)10M [BUONIPPE—ISIXa SIANUSDUISTP [l ‘jueptodwr a1ow

sdeyiad pur ‘2001940 2q 01 SPIAU BILIDUT [RUONNIISUI

Jo Aaoysiy w raFieyd oy 100 ALIED [[1M §10]8210] [BD0O[IRY)

a91ueiend ou apiaoid £ai) 1nq ‘2[qIpaIod W3S UOISSILL

1240 11 Sutpuey,, 21 2yew Avul S121SIUIW AqQ SuonEUOY

-X3 pue $35In02 Sululel] ¢ SIOIRIISIUIWUPE 1N0QR 1BYM ‘SID)
-uawajduwii 105 ySnous aanuadui st ured [euosiad ji Ing

it
-Quaq [RUIIBW Sulseaioul JO piooal uaoid e Yitm muEunu,M
juswageurw asoyl ansind 01 ins a1e A2yl ‘A[as1aa
-uoyy "Arny sredonted o1 jueongal aq [[im sdnoid si9
-sn 1sa10]-Aunwuwod ‘jjo Fuiked jo dueyd poos € puels
SIUDLIISIAUL [BLIDIBW PUB ‘LI0JJ2 ‘A1) 1131} SSa[u) "SUOIS
-10ap 1waweda(g 152104 asoddo o1 asinooal [BFa] 2an02)
-1 jO Yor[ 91 pue A1ndasul [eunual Aq pasod swajqoad
241 21 SIUrR1ISUOD 3say) JO Surpuewap jsow 2yl Suowry
'spa2201d UONBZNEBIDOWD SB
uaa2 *saguajeyd uawdojaaap vqiaoRXa  WISTUNUYRIY,
uo paseq waiss Sulwaaod M2 ue pue pre udaio) uodn
aouapuadap jo a1mno y uswadeurwl 201n0sa1 aaneo|d
-X2 pue pazijenuad A|y3y peziseydwa 1ey) £oe59| [epna)
e spunodwod Auaaod aiaym ‘[eday ul ann Ajeadsa st
sy wesSoid Ansazoy-K1unwwod 2jqeinba pue Sunse|
e Suguawajdwi uey) 11582 L[qeiapisuod [[e a1 sdnosd
.5J2sn JO siaquinu 231v| 10j s1adiel Sumies pue ‘way)
Jutpuatie pue sme| Sunjeip ‘way) FuIULIo)al pue sald
-11od Sunjepy "Sununep UleLAL “I2AIMOY ‘SIUTRIISUOD)
‘pagio)}
Su1aq 248 SUONEZIULSIO U22m13Q SaSLUI| PUB SUIATOAD
ale suoneziueSIo mau ‘1[nsa € Sy “saAjasway 2jdoad
[e20[ 2u3 “uenodwi 1sow ‘pue ‘SQNN ‘SUONBZIUBFIO 10U
-0p Yiim A[250[2 y1om 01 paau 211 sidaooe pue saziuzodal
A]Sutsearoul JuawuIaA03 asafedan 241 ‘uonippe uf ‘21ay
Pa1INIU2PT U23Q 2ABY Y21y JO [BI3A3S ‘2DUBUOSSIP [BN
-UB)SqNS JO SE2IR SS2IPPE 0) PaIaplsuod uiaq Apeal[e 218
10V aY] 01 SlUaWpUAWY "[BO11oRId puR J1ISI[RAl j0q 2IE
A3y1 1841 21nsu2 01 paygelp A[[njased Fuitaq o1 soulfaping
[euonesado pue smej-Aq 5, £66] JO 12V 152404 Y] g5 WY}
Sunuawajdwi 10j s31FAvNS 2A1192)J3 dojaAaap 01 pue §310
-1jod pue sme| [BIUSWUOIIAUS ST U2YISU211S 0}—S5320NS
SWOS YPIm—3UI[F3nns 51 [edap JO JUAUWIUIIA0T Y] '$§2
-o01d eanijod ays jo Surtuado w2031 ay) JO aem A Uf

sjoadscld

go S

-0j pue sajeqap Juawdojaasp ul 210j 241 0] SANSSI [ELINUS)
pue [RIUaWUONAUD SULIQ 0] 2NUNUOD ‘HIIA3Y JUIW
-d0)aaa(q £J4214010) Y] PUR JJU7) IID3] UIILL) S S2UIZ



"S210BINDOEUI [[E pue Aue oy {ijiqisuodsar [jny 1dzooe sioyine

241 ‘pres 18y [ Juswaeuew ANsSa10) Poseq-A1UNWIOD 10} jJomawely £21[od 3ANI2J43 UE JO JUIWCEO[IAIP 2Y) 01 3INGLIUOD 0] S 11 “Pelsu]
-asodmd ano jou s1 Suiuodas sinunw-ayi-ol-dn Ing uoneuw2fdw 10 “JUIWPUIUWE JUIUNIBU2 JO 3F1aa 3U) UO 21 SIAO 3[Iym ‘padueyd
Sy SluWnIsul [eS3] (12435 Jo smels oy ‘sjduwrexa 10 ‘Jaded snf1 jo Funum ay) Suuneg ‘061 Ul A3RIDOWIP 01 LIN21 aY) JO yIew

-1215¢ 2y ut Aprder ssa1801d 01 anunuod [rdaN Ul SJUSAS AANR[SIER[ pur [RINLOd ‘UOISSNISIP INO UL JUSLIND 2Q 0] PAL 3ABY aM Ydnoy|y

‘aoueping pue asuaned 12y jo aaneadde {jdoop ase s1oyne oyl pue ‘21ay (| way) Funsy woly sn dady suoneitw aseds
£uo ~woddns [eI0W 10 [BIIUYII] PUB ‘UCTIEULIOJUT PUNoI3yoeq ‘1y3isul ajqenjeaut papiscid [edapn ul Bupjiom pue Sulal] s1ayio Kuepy

-uoddns anensUIWpPE
pue uononpoxd 12y 10} BSUIIS A JULSYIE]) PUE ‘30URISISSE [BLIONPS 11241 JOJ SP|31] BYIUBWIES PUR ‘S3ulj|lg YIuidedH “121Un0)) uI[yiey
SI9QUISL JJEIS AL 01 SYuBY) ‘jjeul] "uosuiqoy yauied pue ‘JojAe] 231030 ‘aa121d £3qo] ‘opled preyory ‘uosdwoy] slwef ‘uosuyof
s[aN ‘eAyped[) ymeg ‘uosye[ [[ig ‘S1aqpunT [ned ‘aap UMD 1V ‘MuBY "D Ysayejy ‘BANRYS URJY BIng Aq papiaoid aram 2duepIng [wid
-u2d pue syeip wanbasqns U0 SUAUILIOD J[QRA[BA ‘SNISAYIBSSBIA 'JAISIDU0 AN UL AIISIDATUL] YIB[D JO JRypRIN], 3 BA[WY pue ‘SYIAVI']

Jo Sunung ueiry eAing pue [a3uny( eAing ‘[edapn] JO DIWH—IUSWLFRURIAL PAYSISIBA, PUB UOTIEAIDSUOD) (108 JO juawueds(] 515210,
10 ANSIUIA 3 JO [RI2US0) JOIDAILC] 'IYSOf “T'Y *ANS310. JO IMNSUT 3yl JO OS[E “I2WIEYS URIOD) Papn|aul sYelp AlJe2 Jo siamaiaal [nydiay

TIA JO ysul uam( 01 paigaput a1e 2m ‘sdiys

-U0NE[2J PUB ME] [ELINUR) JO SINJBU Y] UO SIUAWWOI pue syJisul siy 0. rew £q Lejuawwod juanbasqns papraoid pue sn yits 19aul
013w 1121 Jo 2aed Ajsnoreual oym ‘DEeY g ARYPR pue nawmwel (, Wwo],,) TV siaquiaw Anoej yueyl Lrejnaned o1 a1] pynom

am *Ansa104 Jo imNsu] a1 18 $anFef[0I 12ULI0J S IPILYISIasSapy "1 Fuowy “sis[BUT pue S1oB] 110 J0] au0ISyonol [eanorid [B1ond

e papiaoid [edap ut 2ouauadyxa £115210]-A1TUNWWOD JO YLOM S2PEDIP 0M] 250YM IPIWLIYISIASSAN Y PIRUOC] 01 pigapul Aprenonred are
s10mINE 311 *S1amalaal Luew si Suowy “uonezije2l pue ssaifoxd eo1s{yd s soded suy) 0] [RIUSWINISUT U22Q 2ARY ISUS POOT pue *20u21
-ed ‘20UaTI[IP S1Y SE [[9M SB 520IAI3S [BLIOLIPS 350Ym ‘ueplog 'S |[BYSIE]N §1 ' Kupw Fuowe 1511, "SI01BIOQE[[0D JO AI9UEA 2PIM B JO UCH
-psadooo pue djay oy noynm paysidwonde u2aq aArY 10U PINOI JUAWNR0P paysiul} 01 e2pi 1d20u00 Wo1) uonisuen snonpe pue Juol ay ],

‘uonimy 03 oy siy Sunq 01 papaau uoddns pue aouepind ay) papiacid oym ‘SYFAVYIT JO BYISAIYS BUYSLIY 321YS

PUE T JO X0, WO L Pue p1ay BA\ YUBL] 01 2YI] OS[E PINOM 24 “RISY U 10m P2IB[21-21nu S, Ry J0J Boddns 12y [[e 10 neaing
BISY S, (ITVSN JO X0 AJ[OIA uetp o1 ax1] A[fe102dsa pinom ap “2]qissod uasq 2aey 10U pjnoa JuawIn2op siy) uoneiadood pue Iuipunj
350U INOY1LM ‘Tedap Ul UOISSTA] 241 pue neaing ISy syl Afejnoiued ‘IS 01 Pa1qapul a1e SIOYINE 1] ‘1S0Wal10] pue 1Sl "Juawnaop
SI} JO UOISIA2] pPue ‘Sunjesp ‘uone|nwiof syl uLNp 3[gen[eaul psaoid SLOJJ2 PUE WL 2SOUM 3SOYI [[E JUBLL 01 21| PINom soyine ay |,

sjuewBpajmowy oy

MpupwyIny ui yung juawdo)ana(g jpanynoidy ay1 dof 1affo [032) v s pup juawido

-1243( {ununuoy 10f wmioJ aapAouuf 3yl fo 12quiat D SD SaAlas 0S|p DYPOYY ‘SYFGVIT IP uonisod sy 0] uomppn uj ‘DIpul ul 1y13(]

Jo Kusiaanuy) ayr woif puodas ay1 ‘oday w1 £11512a107) upanyqu ] worf isiif a1 ‘Mo aaupipdwio”) pup 3ouaiag [P0 Y10q Ul $22482p
a1onppa§ spY a1 “Jodap Ul UONDIIUDEIO [DIUAWLOAANS pup [DE2] 210A14d B ‘SYF VT S0 L1D124025 |D43uBL) 2yl S1 DYPOYY WDIUDYS

K1sdaa1up) SUOUDN PANUg) 2y woLf WP 0 dapun JuawWadDUDW Wais(s002 o 2dpa

-}MOWY [DANIINT UO YIIDAISIL PIIINPUOD PUD ") (] UOISUNYSDM U1 mb) paonavad 110qpo] “tya Suiuiol aiofag -sapak uaalif 1sod ayr 1210

DOLfy pup DISY Ul payiom pup pajaavidl soy puv ‘{isiaaif) umoiasi0a0) wolf suonpla. |DuoNDUL 31l puD MD] W] $32432p 2jompodd soy
2 mwuoAug pup Juawdo)aaa(] |puonDWRIU] 10f 131437 S, [4M 1D 21f19D 4 3Yy) pup DISY 10f 10103.11(] [DUOIS Y 211 S1 NOQID L Y41y




1. This same figure was used in His Majestj;\r;s
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terioration of Mountain Environments” (Science,
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W.W. Norton & Co,, Inc,, (1976) and “Nepal: A Trek
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duced by Sandra Nichols.
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8. His Majesty’s Government of Nepal. National
Report to The United Nations Conference on Environ-
ment and Development. Kathmandu, Nepal: His Maj-
esty’s Government (1992). p. 31.

9. Kansakar, Dr. Dibya Ratna (senior geologist
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20. Richard Pardo, personal communication,
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Revised Master Plan Policy, a document whose “re-
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