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Afterword: Whither Commodification?

Carocl M. Rose®

The word “commodification® is a kind of wverbal giveaway, like
“bourgecis,” or “deccnstruct” or “utility function.” When you
use a word of this sort, you convey a certain set of analytical
categories or rather commitments—commitments that separate you
from some other people who might well be interested in the same
subjects, but who think about them in very different terms. I
would be willing to bet, for example, that the word
“*commodification” never appears in the entire ouevre of the
neoclassical economist Milton Friedman. By the same token, the
scholars who have a lot to say about commodification are not
likely to have much truck with utility functions, though
neoclassical economists do. Indeed, the very word
“commodification” conveys serious doubts (not to say scorn)
about market economics, especially the most imperialistic

versions of law-and-economics, which purport to reduce all human
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institutions, motives, and actions to the comparisons of supply
and demand.®

It is particularly interesting, then, to see that the
language of commodification has started to penetrate the enemy
camp. The word “commodification” makes an unexpected appearance
in Richard Posner’s contribution to this volume, where this
guintessential guru of law-and-economics mentions the c-word
several times, with a straight face albeit rather skeptically.2
Less skeptical are James Salzman and J.B. Ruhl, two legal
scholars who are comfortable with market-friendly economic
thinking, but who nevertheless have published an article
critiquing the “commodification” of environmental law.”?® A
particularly startling surprise has emanated from the Nike
Corporation, which, in case you didn‘t know it, is one of the
world’s largest producers of athletic shoes. When Nike decided
to sever its connections with the mass-market retail shoe
distributor, Foot Locker, a Nike spokesperson explained that one
problem was that Foot Locker was “commodifying” sneakers.® Come
again? How's that? What exactly is a sneaker if not a commodity?

These instances of linguistic cross-dressing hint that
market-friendly economic theory may be drawing just a bit closer
to commodification theory, however warily. In a way, this should

not be a surprise. One of the commodification pieces designated



as classic in this volume is Calabresi and Melamed’'s 1972
article, “One View of the Cathedral,” which generally toock its
cues from economic reasoning. But this economics-influenced duo
argued quite explicitly that markets might not work for
everything, and they focused in part on the question of
inalienability - that is, legal constraints on the buying and

° When Peggy Radin

selling of certain goods and services.
popularized the term “commodification” in 1987,° she too was
addressing inalienability, even though she thought that
economists’ explanations were mighty thin.

Perhaps it is no wonder, then, that a number of the new
essays in this book suggest that the reconsideration is mutual.
Commodification theory itself seems to be taking a second look
at markets and even issuing a few plaudits amidst the usual
chorus of Bronx cheers. To be sure, Miranda Joseph sees
commodification as part of a larger self-aggrandizing capitalist
project, while Michael Sandel and Tanya Hernandez, taking a
somewhat less wholesale approach, still think commodification
has gone too far when it comes to buying and selling such
matters as sex or military service. But Ann Lucas thinks there
is something to be said for selling sex after all. Martha Ertman

thinks it might be a nifty idea to sell reproductive materials.

Deborah Stone has some nice words to say about the



commodification of caregiving, and Katherine Silbaugh thinks a
dose of market talk could do some good in evaluating women’s
housework. Alexandra Chasin, while not very happy about the
matter, can’'t help but notice that merchants and entrepreneurs
have made the market sizzle for gay/bi/lesbian chic. Three
cheers for commodification? No. But perhaps one or two.

What, then, has happened to commodification theory to
result in this mixed message about markets? Consider the early
use of the term. Radin’'s “commodification” was a rather awkward
term, but it was probably a good deal easier to say than
"commoditization," Arjun Appadurai’s kindred appellation,’ and
besides that, the word's verbal thumbing-of-the-nose at markets
clearly struck a nerve. After Radin's major article on “market
inalienability,” whole choruses of market-critical scholars
started to use the language of commodification (and its kissing

cousin "incommensurability")®

to attack what they saw as the
simple-minded nostrums of law-and-economics for torts, criminal
law, family law, constitutional law, and pretty much every other
legal subject.

Moreover, the commodification critique was never just a
matter of scholarly theorizing. Lots of other people apparently

share the basic intuition that one cannot reduce everything to

market terms. We have all heard the adages: You can’t buy love.



The best things in life are free. Money isn‘t everything. And so
on. Business people (like that Nike spokesperson) know this too.
There is something about cold cash that drives out the
atmospherics. That is why, as one former realtor told me,
realtors never say, "What kind of house would you like?” Instead
they say, “What kind of a home (or as my informant said, a
hooooome) would you like?”

But of course one does buy houses, or homes, just as one
buys Nike shoes. Does that make houses (hoocomes) or shoes
(Nikes) commodities? Yes. And no. Joan Williams and Viviana
Zelizer apparently find the conundrum of commodity wvel non so
frustrating that they want to change the subject and to talk
instead about what they call Differentiated Ties.?

Williams and Zelizer's attitude reflects some unfinished
business in commodification theory. Things are both commodities
and not commodities. Markets seem inappropriate for some things,
but then again, maybe markets are pretty useful for exactly the
same things. It is interesting that several of the essays in
this volume return to some of Appadurai’s ideas about
“commoditization” (awkward language and all), and particularly
to the idea that over time, things slip in and out of the status

of commodity.'® But when? And when not? This is the set of



guestions that the new commodification theory seems to be
addressing.

Since much commodification theory already seems to be
headed in the direction of a reassessment of markets, in the
remainder of this essay, I am going suggest some ways that
commodification theory might borrow from the erstwhile opposing
team. My plan is to take up some of the major themes of
"classical" commodification theory—all of them contained in
Radin's first big article on market inalienability-and then to
explore how in each case, the new commodification theorists are
already capturing, reworking and even liberating analogous but
market-friendly approaches to the same themes, and how they
might do even more of this work.

Rethinking the Double Bind: the perspective of the “Second Best”
One of the most striking discussions in Radin’s major article
Market Inalienability came toward the end, after she recounted a
whole set of reasons why a society might not want to permit the
commodification of sexuality, children, bodies and body parts.
At the end of it all, she forthrightly addressed the daunting
problems that poverty poses for an anticommodificationist
position. Radin named the general problem “the double bind:” a
poor person is in danger of holding a commodified view of her

own body if she sells, say, a kidney, but because of her poverty



she is in trouble too if she is forbidden to sell it.!' You
cannot tell a poor person who wants to make some money by
commodifying one of her body parts that she has to starve
instead. Commodification may be bad, but starving is worse. To
cope with these unpleasant realities, Radin argued for what she
called “incomplete commodification” in goods like sexual
services, i.e. permitting some sales but under tight
restrictions.?

This double bind analysis has been a subject of numerous
elaborations in the commodification literature, perhaps nowhere
more than in the discussion of prostitution and the sale of body
parts. But in general, Radin’s double bind suggests a way of
thinking that market friendly economists developed some time
ago, even though the problems they discussed were normally not
so emotionally charged as sales of sexuality and body parts. The
concept is that of the “second best,” and like most economic
thinking, the second best is an attempt to compare things. In
the law-and-economics literature, second-best analysis has often
focused on the appropriate response to monopolies or to
regulatory regimes. For example, a law-and-economics scholars
might argue that the “first-best” solution to some situation
would be no regulation at all (what a surprise!), but given some

X set of regulations, the second best situation might a further



set of Y regulations that offset some of the problems created by
X'la

Despite commodification theorists’ aversion to many kinds
of purportedly incommensurable comparisons, the general idea of
the second best is one that has some resonance, in no small part
because the concept lends itself to a reverse twist that in a
sense gets a little revenge on the economists. The reverse twist
is this: instead of regulations acting as a major context for
second-best thinking, commodification theorists can identify
markets as the context for second-best. That is, in a first-best
world there would be no market for a particular good cor service,
and any transfers would be at most gifts; but the actual fact of
markets forces the consideration of what might be second-best.
On this analysis, it is markets themselves that create the
second-best problem (take that, economists!).

To take the typical problem, sexual relations: in a first
best world, one might think, sexual relations would form a
seamless whole with love, which of course cannot be bought but
is instead freely and passionately given. For the moment, I will
sideline any critiques of this rather romantic and perhaps
unadventurous notion, and simply suppose it to be true.* We
live, nevertheless, in a second-best world with respect to this

eternally interesting subject. As we all know, sexual services



are in fact bought and sold. Even women have started to buy them
from men, apparently rather gleefully, as Tanya Hernandez’
article on female sex tourists so vividly illustrates.®

Given the fact of a market for sex, how might
commodification theory use the concept of the second-best? Here
the question becomes, as it was for Radin, what is the second-
best legal strategy where there actually are market exchanges in
this kind of actiwvity? Different theorists might answer
differently, of course. Some (like Radin earlier and Hernandez
more recently) clearly think that the proper legal strategy is
to prohibit or severely hedge sales of sexual services, some for
paternalistic reasons (psycholeogical, physical and/or economic
damage to the participants themselves), others for reasons
relating to the effects on third parties (illness, nuisance,
graft, spread of commodified attitudes, etc.).

Nevertheless, other commodification theorists might well
think that the appropriate second-best strategy is a relatively
free market. Let us concede for the sake of argument that first
best is love. Second best, nevertheless, is getting paid. More
specifically, second-best is not having to pay a pimp or a
corrupt cop for the protection and contract enforcement that the
law refuses to provide to sex workers. Who does well out of a

prohibition model? Pimps and corrupt cops, that’s who. The



prostitute might be better off if she were not a prostitute at
all. But given that she is, and given that she doesn’t have a
whole lot of other choices, a freer market might let her keep
the money and get out of the trade sooner if she so desires.
Radin's discussion of sexual services flirted with second-best
analysis, but Ann Lucas' and Martha Nussbaum’'s chapters in this
volume now push the point much further, and with great aplomb.FFF

Consider the applications of second-best thinking in other
areas where markets seem quite awful, but nevertheless exist as
a fact. In the notorious article on baby-selling by Elizabeth
Landes and Richard Posner, there is implicit a point that is
often overlooked: there already is a market for babies. It just
isn't a very efficient market or one that is conducted in cash,
at least overtly. Instead, it is conducted in the currency of
groveling to social workers, though as Pat Willliams points out,
the latter seem to want some money too.®®@ A more straightforward
market for babies at least could get more money to the birth
mothers, and less to the intermediaries in the so-called helping
professions.’® Organ transfers are another case in point. At the
moment, there is an active though illegal market for organs from
live donors, though it is generally kept pretty quiet. There are
some health benefits to such markets by comparison to

prohibition (fresher organs, timed sequences of operations), but



even putting those benefits to one side, a more straightforward
market might get more of the money to the original owners of the
organs, instead of forcing would-be purchasers to pay large sums
to clandestine fixers, corrupt bureaucrats and career-nervous
surgeons.'® Or take a quite different subject, the location of
locally unwanted land uses (so-called LULUs) like sewage
treatment plants and sanitary waste fills. If LULU siting were
based on a genuine reverse auction, in which the would-be
facilities managers have to hike up their bids until some
neighborhood agrees to act as a host site, these facilities
might well wind up in low-income neighborhoods, as critics
complain. But LULUs tend to wind up in low income neighborhoods
anyway, through a political market (of influence and favors) in
which the poor are at a great disadvantage, because they are not
as organized or powerful as the middle-class neighborhoods. With
an auction system, at least the poorer neighborhoods could

receive some compensation.®®

In all these cases, first-best
(arguably) would be perfect love, or perfect health, or a
perfectly trash- and waste-free environment. But in a second-
best world where there actually are implicit markets, all-out

commodification might just start to look more attractive - more

attractive, that is, than the fake processes that disguise the



market, drain off the money to intermediaries, and let the most
disadvantaged parties hang out to dry.

Obviocusly, there are well-known problems with explicit
markets in all these areas, particularly when the person doing
the selling isn’'t selling his own or her own goods: parents can
sell their kids into the sex trade, husbands might force wives
to sell kidneys, neighborhoods could sell landfill space upwind
of uncompensated neighboring communities. These forced transfers
are not to be dismissed lightly, and indeed, market
inalienability might be a superior choice where such problems
are too difficult to monitor and solve. But thinking about
commodification in a second-best framework allows one to compare
bad situations while acknowledging that some other
(unattainable) situation would be ideal. Looked at this way,
commodification is not always the worst-best. Sometimes it is
just second-best - in a world in which first-best isn’t
feasible, and other options are even worse than second-best.

Now, the second-best approach that I see just under the
skin of commodification analysis presumes that the absence of
markets would be first-best, at least for a given set of
subjects. Says who? Sometimes markets looks pretty good, as Anne
Lucas’ article points out, even with subjects as intimate as

sex. Big, impersonal, alienated free markets have some



attractions too. But when, and when not? Another kind of market-
friendly theory suggests some directions in which
commodification theorists might take this question.
Rethinking the gift/market dichotomy: the perspective of social
norm theory

One of the major contributions of Radin’s classic analysis
of commodification was her refinement of the concept of
inalienability. As she pointed out, there is a pure form of
inalienability in which the goods or services at issue are never
allowed to be transferred at all-matters like the electoral
franchise, and (at least in a post-bounty world) the obligation
to military service. But a second and especially important form
of inalienability permits transfer by gift, but not transfer by
sale and purchase. Here some of her examples were sexual
services and body parts. Goods like these, in the gift-but-not-
sale category, are not necessarily inalienable strictly
speaking. They are only inalienable in markets, or to put it in
adjectival form, they are market-inalienable. It was this gift
vs. sale distinction that led Radin to the concept of
“"commodification,” that is, with some goods, the objection was
not to transfers, but to commodified transfers.?®

From a certain perspective, the distinction between gift

and market transfers seems rather thin. In 1925, Marcel Mauss'’



classic work on The Gift suggested that his fellow
anthropologists were making too much of a purported difference,
since gifts and market exchanges were really a lot alike. After
all, both gift-giving and market dealings normally involve
reciprocal exchanges, and in societies without cash-mediated
markets, the complexities of gift-giving mimic the market,
including concepts of debt and even interest.?

So, 1s there any difference between gift exchange and
market exchange? Well, yes and no. Amcng commodification
theorists, Viviana Zelizer has been most notable in pointing out
that yes, there are similarities between nonmarket and market
exchanges, but no, as a social matter they are still not the
same. She has famously described, for example, the lengths to
which people will go to disguise a gift of money as something
else. With careful folding, a five-spot can be made to look like
a belt decoration.??

Zelizer’'s work points in the direction of what legal
scholars now term “law and social norms,” an area of legal
scholarship that is generally friendly to law-and-economics
thinking, but that criticizes its psychological and social
bases. Robert Ellickson, whose 1991 book Order Without Law
propelled social norms into the legal limelight, is like Zelizer

in pointing out that gifts involve reciprocity and that gift-



givers even keep mental accounts of who owes what to whom, but
that there nevertheless are occasions on which gifts are
appropriate but cash is not. Bringing the bottle of wine to the
dinner party will be just fine, and may even be expected, but
paying its price in cash would offend the host.?

One of the critical differences between gift exchange and
commodified exchange is the size of the relevant community in
which exchange takes place, or at least its potential size.
Dollars are just as green, no matter who plunks them down. If
you have the cash, you can be anyone in the world but you can
still buy the hairdryer or the bar of socap; and if not, not.™®
Gift exchange, on the other hand, operates within more limited
ambits. Its context, it seems, entails embeddedness in a
culture—even a culture of two—where social norms govern. That is
why gifts need not be exactly equal or symmetrical. The parties
know each other, and they keep similar mental accountings in
which the giver of the lesser gift still has a debt, to be made
up next time or to be advanced in the “currency” of admiration
and respect. And if one of the immediate parties should lapse in
her reciprocal obligations, she will be reminded by the
surrounding and observing community, which uses advice, gossip,

and ostracism to enforce the prevailing social norms.?



All the complicated understandings of gift exchange make
sense in a community web of densely intertwined and mutually
observed interactions. But cash markets, it seems, can dispense
with these social interactions. They depend not on well-
understood relationships or community social norms, but rather
on impersonal law. Hence communitarians see market transactions
as hard, distant, unfeeling, and cold by comparison to gift
exchanges, where everyone has to be a member of the relevant
community, and as it were, in the know.

How aggravating, then, to find that a community'’s culture
may show up in a big, impersonal cash market. How distressing,
for example, to see the spiritual designs of Aboriginal groups
adorning pimply mainstream adolescents' tee-shirts.?® How
annoying to find the earrings and fashions of proud gays and
lesbians being sported by straights who never paid their dues.?®
How irksome to see the cultural icons of Kwanzaa, the glories of
Kenta cloth, bedecking a blue-haired, middle-aged white woman
from the suburbs.?” (Alas, I confess that I am that blue-haired
middle-aged white woman.). Cash markets, it would seem, drive
out the intimate meanings and cultural synergies of gift
exchange, and instead dilute social norms in a cold bath of

literal and figurative alienation.



The gifts-vs.-markets issue needs some addenda, however.
Here is a first addendum, concerning a wealth/meaning tradeoff.
In gift exchange, the community of exchange is likely to be
rather limited, contained within the ambit of the controlling
social norms. In markets, on the other hand, there are all kinds
of potential bidders out there for your stuff, and if there are
more bidders, the chances are better that your stuff will bring
in a bigger return. But here’s the tradeoff: sales in a larger
cash market can dissipate the cultural meanings that infuse your
stuff in the smaller gift-exchange community. Those tie-dyed
tee-shirts of the 1960s were way cool as long as only hippies
wore them, but they got pretty tepid when the over-30 set
started to appropriate the designs. Gay bars can lose their
cachet for the regulars when too many eager straights show up.%*
Kenta cloth - not to speak of hip-hop gestures - start to look
creepy and alien and even like something of a power grab in the
hands of suburban white folk, as bell hooks argues.Z?®

The tradeoff, in short, is money versus meaning. What is
more, there is a collective action problem at the heart of the
meaning/money tradeoff. Meaning is a collective good, whereas
money is likely to go to individuals. When individuals sell a
few culture-laden items to outsiders, their individual sales may

cumulatively spell the end of the community’s collective good of



iconic meaning. This is the reason why communities might want to
have some say about individual’'s sales of cultural goods.?

On the other hand, money is nothing to sneeze at, even for
the collectivity, and the paternalistic concern of outsiders may
be just that — paternalism, and unwanted too. You think that it
ruins the tribal group’s authenticity when tourists buy tickets
to see the rain dances? You bemoan the ways that the dances
themselves have changed, just to please the tourists’ insatiable
demand for what they obtusely think is authentic??®’ Tough. Mind
your own business. Meaning and money might trade off against
each other, but who is to say that meaning should always trump
money? Besides, as Sarah Harding points out with respect to
Native American artifacts, money may become a part of meaning,
where commodification is a part of a thing’s history.™

Here’'s a second addendum to the gifts-markets dichotomy.
This addendum concerns asymmetries in access to market exchange,
asymmetries that have been much noted among commodification
theorists, particularly with respect to family structure.
Typically the wife specializes in matters of gift exchange while
the husband sells his services in the market, and both develop
their skills accordingly. No wonder that at divorce, he has a
wider range of options. He can offer his human capital in the

wider employment market, whereas her human capital is, as the



economists would say, firm-specific, which is another way of
saying that the only major bidder for her services is the
husband she is divorcing, hardly an ideal situation for her. No
wonder either that feminist critics—and market economists too—
often call for a market-based assessment of the household work
that she has done."™ Anticommodificationists resist such
efforts, for the usual reasons: marketizing Mom’s housework and
child care would drain meaning out of loving relationships. But
some others think a dollop of commodification would be a good
thing, particularly as a way of evening the score as between Mom
and Dad.?! In any event, these asymmetries once again highlight
the point that the locus of gift exchange is a relatively
limited community-here a family-—whereas the locus of the market
exchange is potentially world-wide. If one (Mom) deals with the
limited community of gift exchange, and the other (Dad) deals in
the global marketplace, he’s bound to have more economic options
when they stop getting along.

The third addendum to the gift-market dichotomy follows
directly, and it concerns a certain comparative advantage of
commodification. There are times when commodification does not
seem like a second best, to revert to the economists’
terminology. Commodification can be first best. To be sure, if

markets are disallowed and only gift exchanges are allowed,



those gift exchanges will be thick with community meaning. Ugh,
says Martha Ertman, get your thick meaning out of my hair.* As
her article suggests, when exchanges are subject to social norms
and community surveillance, the participants may be subject to
gtifling intrusion, particularly in matters so delicate and so
gsocially fraught as reproduction. Neighbors, government
officials, and self-appointed moralists think they have a right
to intrude in nonmarket exchanges. But not in markets. As
Michael Sandel points out, for better or worse, markets are non-
judgmental.?®® You can buy this sperm or that egg for indifferent,
cold cash. No wonder some prefer markets: by comparison to the
cloying heat and friction of social norms, the cool, smooth
market is liberating, empowering, insouciant. Viva
commodification!

And one final addendum to the gift-market dichotomy
revolves about the social norms of markets: who says markets are
so alienated from norms and trust? No doubt a turn from gift
exchange to market exchange can entail the loss of community
meanings, along with the disruption of relationships based on
understanding, local knowledge and trust. But social norm
scholarship suggests that markets themselves are rather more
complicated than we might have thought, and that they may be

norm-based and norm-generative rather than norm-destructive. The



economic historian Avner Greif has traced the ways in which
medieval merchants leveraged home-town, small-group
relationships to give themselves the mutual assurances they
needed to trade on an intermational scale.? Contract theorists -
and Teemu Ruskola in this volume - point out that many or even
most commercial relationships last over long time periods,
during which the participants come to know and to trust one

another.

Lisa Bernstein’s work is packed with examples of the
ways in which merchants in varied commodities—diamonds, cotton,
hay—overlay their market dealings with consultations, behavioral
norms, chatter and chiding.’® Even e-Bay, presumably the most
impersonal and universal of markets, has devised indices through
which the participants can report on one another, publicizing
which buyers and sellers are prompt, honest and competent, and

which are slowpokes and slackers."VW’

In many if not all these
contexts, market participation fosters new communities of
interest among former strangers, even though these new
communities of interest may disrupt the older communities of
birth, status, and locality. But what’'s the matter with that?

In an interesting way, the key to what we might call
market-communitarianism is the economists’ bugbear, transactions

costs. One cost of transactions, for example, is imperfect

information. In some markets, information is not much of a



problem. As sociologists have pointed out, where product
information is obvious on the face of the product, and where the
relevant transactions can occur simultanecusly, little social
structure may be expected to unfold among the participants. But
where market participants must take risks, as when they buy
goods of untested quality or sell goods before payment is
delivered, they need institutional structures to assure them. In
these situations of imperfect information, trading relationships
are much more likely to effloresce into dense social networks
and long-term relationships, even among persons who were
initially complete strangers.?®’

Not that market-communitarianism is all sweetness and
light, however. Amy Chua's important work on market-dominant
minorities all over the world underscores the importance of
social organization for trade.?® It is precisely the social
organization of some social groups that permits them to dominate
the trading activities of the countries in which they reside -
the Ibo in Nigeria, the overseas Chinese in Indonesia, the
Indians in east Africa. But Chua also describes the pathologies
that may emerge. The members of market-dominant social groups
trust one another, but they don’t trust the rest of the society,
so that unlike e-Bay, the market-dominant minority group is

closed. In turn the outsider-majorities may hate and distrust



market-dominant insider-minorities, and they may well blame them
for local social ills, sometimes with disastrous results.

In a sense, one could see Chua’s market-dominant minorities
as the modern-day inheritors of Avner Greif’'s medieval
merchants. They are groups that rest on the dense-packed norms
of gift-exchange among themselves, and that have leveraged those
small-scale social talents into commodity-based skills in a
wider trading market. But whatever the status of medieval and
modern market-dominant minorities, the scholarship of social
norms has simply blasted out of the water the notion that
markets are cold, distant, and a-social. Quite the contrary,
none but the simplest of markets can function without social
organization, trust, and norms. No wonder, then, that in the
theories of social norms, we can see a certain convergence
between market thinking and commodification theory.

Rethinking Fungibility: The Perspective of the In Rem Theory of
Property

One of Radin’s concerns about market rhetoric is its
implicit rejection of the uniqueness of things. Market rhetoric
assumes that everything can be traded for everything else, and
that through the medium of money, all is fungible. According to

Radin, this attitude represents an impoverished view of human

activity.



Radin’s analysis of market rhetoric and fungibility has
recently received some unexpected support from a couple of
market-friendly property scholars, Thomas Merrill and Henry
Smith. Merrill and Smith are among a group of authors who have
gotten interested in the differences between property and
contract, and they have written a series of articles that
attempt to refine those differences, which they think have been
blurred in law and economics scholarship.?® Interestingly enough,
their analysis also enlightens readers about the relationship
between markets and fungibility.

In distinguishing property from contract, Merrill and Smith
argue that as a general matter, contracts involve only a small
number of persons who can actually work out the terms of the
deal, and for that reason contracts can be quite complicated. In
any event, the contract will be all over when the immediate
participants finish with it. Property, on the other hand, can
easily survive its current owners. A given piece of property may
be bought and =sold over and over, and the more durable the
goods, the more times those goods will show up in the market.
What this means, according to the new theory, is that property'’'s
legal consequences attach to the thing (in rem) as opposed to
the persons involved (in rem), as in contract law. And most

importantly, the legal categories of property have to be kept



simple, so that new generations of owners have a pretty good
idea about what they are getting, and so that current buyers and
sellers don't go crazy trying to search out a lot of weird
relationships that might affect the purchase.

What does all this say for commodification theory? The
point to notice is that the in rem theory is really about
property that circulates in big markets, that is, commodifiable
property. This property has to be simple because simplicity
reduces information costs. The theory assumes a big universe of
buyers and sellers over time, who cannot possibly all know one
another or know anything about the history and context in which
the purchased thing once appeared. Thus the in rem theory tells
us why market-alienbility and fungibility go together:
idiosyncrasies are not allowed because big markets bring
strangers to the goods, and strangers cannot be asked to figure
out the idiosyncratic twitches of prior owners.*‘

But of course not all resources lend themselves to
simplification or fungibility. Take environmental resources:
most are notoriously complicated. That is one reason why it has
been so hard to figure out workable “tradable rights” =zchemes
for most of them. For example, wildlife habitat in one
location and topography is very difficult to compare to wildlife

habitat elsewhere, since different plants and animals thrive in



different topographies and weather patterns.®’ Generally, only
the simplest and most fungible of environmental goods (or bads)
have proven tractable to trading schemes. Similarly, for works
of art, there is certainly a thriving art market, but the art
works themselves are far from fungible. No one cares if you buy
a bottle of orange juice and carelessly drop it on the floor,
but lots of people would care if you did the same with a Rodin
sculpture. You can always get another bottle of orange juice,
but a Rodin sculpture is a lot harder to replace. Speaking of
Rodin, the artist himself or herself may have a special
investment in the artwork, and might be particularly concerned
if you painted the sculpture chartreuse.

Inalienability or incomplete inalienability is one way to
manage these real-life complicated properties that do not fit
easily into the legally simple, marketable categories that the
in rem theory proposes. A very common form of incomplete
alienability results from regulation. An example is the
Endangered Species Act’'s prohibition on *taking” endangered
animals, which means killing or otherwise disrupting them.™ A
property owner can sell her acreage, but generally, neither she
nor the new owner can wriggle out of this “take” prohibition by
paying something; effectively the public has a permanent and

inalienable wildlife easement over the property. Artists’ so-



called moral rights in works of art are another instance of
incomplete alienability. These moral rights give artists the
authority to prevent alterations of their works of art, even
post-sale; the artists’ cannot alienate this entitlement,
presumably because too many would simply bargain away their
rights, leaving the artworks to the not-always-tender mercies of
the purchasers. The United States to date has been rather
reluctant to enact many moral rights into its intellectual
property law, but European countries are much more favorably
inclined. ¥

There are also non-regulatory ways to restrict
alienability. Restrictive covenants on real estate are a form of
partial restraint on alienation, allocating rights to neighbors
over one another's use of property. Restrictive covenants also
illustrate another interesting phenomenon, namely that property
may be made practically inalienable by the proliferation of
property rights themselves. Michael Heller has written at length
about the “anticommons,” a situation in which there are so many
and such diverse legal interests in a particular resource that
no one can reassemble the whole, a situation that becomes
pathological when it means that the property can never be used,*?

Nevertheless, the complex/inalienable end of the property

spectrum is not always pathological, even for economic thinkers.



In fact, complexity can be a way to enforce inalienability, just
as inalienability can be a way to manage complexity. True
enough, according to the in rem theory, property that is
marketed has to be relatively simple. But not everyone wants
their property to be marketable, and for such people,
complication can be a part of a conscious plan to foil the
market. I know someone whose family has long had some land in
the Rocky Mountains. In an effort to keep the property in the
family, the current generation of family owners are dividing up
the property among so many members of the newer generations that
(they hope) the property can never be sold to an outsider.
Somewhat similarly, Stuart Banner's work on property relations
in settlement-era New Zealand describes the complicated
layerings of use rights among Maori landholdings, where one
family had the fruit of a tree, another the fowling rights, and
a third the rights to the bark.!’® The twofold effect of this
proliferation of overlapping rights was that (a) outsiders
couldn't understand them and (b) as a consequence they were
discouraged from buying the properties. Matters changed later
on, when the English settlers managed to force some
simplification onto Macori land claims and then proceeded to buy

them apace.



Note that complexifications of this sort tend to act not
just as limits on the alienability of property, but also as
limits on change. The sculpture subject to moral rights is not
likely to get daubed chartreuse. The endangered species habitat
will remain as it is. The Rocky Mountain property will not only
stay in the family, but it will stay roughly in its current
configuration, since the larger the number of family members,
the less likely it is that they will agree on any drastic
changes. The Maori properties continued in their multiple uses
as long as they remained complicated—and changed dramatically
once they became legally simple.

This pattern suggests a basic conservatism running through
the language of "market-inalienability,” “anticommodification,”
and “incommensurabilities,” and it suggests a reason why law-
and-economics scholars are impatient with this kind of talk.
Despite the nickname of the dismal science, market-oriented
economists tend to like things that are dynamic, optimistic,
breezy. They don't like to be reminded that matters are more
complicated, and they don’t like to delay change by accounting
for all the little wrinkles. The in rem theory of property
demonstrates what commodification theorists already knew about
market alienability and market rhetoric, namely that market

rhetoric is simple and oblivious to nuances, made for bulls in



china shops. It has to be, or big markets won't work. But the in
rem theory also illustrates why market eccnomists get irked with
commodification theory. Inalienability, complexity and stasis
are all part of the same anticommodification package. Which is
to say, anticommodificationists seem like a bunch of fuss-
budgets and Nervous Nellies.

Clearly some of the new commodification theorists in this
volume suggest a similar view. Inalienable rights may protect
important matters, but markets open up possibilities. How much
easier it would be for gays and lesbians to have babies if they
could just buy reproductive materials, and not mess around with
snoopy bureaucrats!*® Who can fail to sympathize, just a little
bit, with the young ladies whose gender-bending experiments
include the purchase of sexual services from men!*® Who does not
find it just a bit refreshing that the seller of Kwanzaa
clothing is completely indifferent to black and white, and
instead only cares about green?® In short, markets serve up ways
to get rid of old stuff and acquire new stuff-and that means
figuratively as well as literally. The new commodification
theory has more than a whiff of recognition of the market’s
enormous potential for experiment and novelty. Sometimes,
liberation comes in the form of a money price.

Rethinking market rhetoric: the perspective of “doux commerce”



One of Radin's major contributions to commodification
theory was her attentiveness to the rhetoric of the market. As
she pointed out, marketizing some human activities
inappropriately makes us talk about them differently, and
talking about them differently can make us think about them
differently, sometimes to the detriment of others, sometimes to
the detriment of ourselves. Your children may be frightened and
confused if they hear you talk about the market for babies.
Juries may be inured to the pain, terror, and humiliation of
muggings or rapes when they hear these crimes described as
“market bypass.”*’ When you buy what are euphemistically called
sexual services, you may fool yourself into thinking that sex
can be separated easily from the personal and emotional content
that normally gives sex its gravitas. Radin’'s complaint, in
short, was that the application of market rhetoric to non-
commodifiable matters coarsens our understanding of these
matters, leading us into mistakes, loosening our moral grasp,
and undermining our ties to others. And so it seems that, just
as commodified properties necessarily take on a simplified and
flattened in rem legal character that is good against an
undifferentiated world at large, so does market rhetoric itself

take on an in rem quality, simplifying and flattening all



nuance, idiosyncrasy, and sentiment, not only for the speaker of
this rhetoric but for hearers as well.

Both before and after Radin’s work, others have echoed
these complaints about the rhetoric of markets in contexts that
the writers deemed inappropriate. From a conservative
perspective, this is the problem with the language of
contractual marriage. Contract obligations in this intimate
setting, it is said, could make the married partners talk and
think of their individual entitlements, undermining the moral
foundation of sharing that should permeate their relationship.*®
Market ideas for environmental protection suffer a similar
criticism. Talk of pollution entitlements, it is said, hollows
out the moral obligation to do the right thing, because this
talk encourages the idea that those with the cash can buy the
right to inflict damage on others.*® And in perhaps the most
famous study of all, Richard Titmuss argued that the sale of
blood undermines the altruistic voluntary blood donations that
are likely to be of higher quality.®® In all these areas, market
speakers, seemingly like Shylock, shockingly mix the “spheres”
in which money reigns with those in which money means nothing.®

But clearly marketization and commodification are more
subtle than this. Deborah Stone, writing in this volume about

paid caregivers, gives us the most succinct and charming



statement: “Love creeps in." Ann Lucas suggests that love or at
least affection even creeps into prostitution, where clients and
sex workers come to think well of one another. Richard Posner
argues that just about everyone admires and respects our
professional military service personnel, and that we are not
concerned that the soldiers are volunteers for pay.

In all these examples it appears that commodification of a
good or service has not markedly diminished pecple’s abilities
to think beyond the cold cash to the nuance of the relationship
or service. To be sure, most would probably acknowledge that the
cash is an impediment to be overcome. Surely the call girl (or
call boy) suffers a moment of anxiety or embarrassment while a
favorite client fumbles for his wallet. On the other hand, had
it not been for the cash, the call girl and client would never
have met at all. Neither would the care-needy and the care
worker. Neither would the Kwanzaa bookseller and the interested
customer.

If the new commodification theorists have noticed this
pattern, in which commerce creates new relationships among
former strangers, they are not alone. Eighteenth century
economic thinkers noted that commerce brings people together who
otherwise would not encounter one another at all, and they

argued that far from coarsening speech and thought, commerce



3 A business

makes manners gentle, patient, and other-regarding.
person wants to sell you something, not start a fight with you.
To make the sale, he or she needs to find you and pay attention
to what you want, in order to meld your interests with his or
hers. Notice that "she” and “hers” are very much a part of the
discourse of commerce. Travelers to Holland, the most commercial
country of early modern Europe, noticed the great freedom of
Dutch women, who could participate in commerce in a way
unthinkable in the military pursuits of the aristocracy.“
Subsequent historians have somewhat controversially linked the
burgeoning late eighteenth century global trade to the rise of

55 The reason is

philanthropy, including the antislavery movement.
that commerce introduced traders to others all across the globe,
and got them interested in the well-being of people very unlike

themselves.

All this gooey sentimentality about gentle commerce may
gseem a bit hard to take in the light of the anti-globalization
movement of the last several years, in which capitalist
expansion is presented in its most hard-hearted and exploitative
light.55 The economic historian Albert Hirschman, whose work over
the last generation has reminded everyone about the doux

commerce theories of the eighteenth century economic theorists,

dalso observes that commerce invites far less favorable



descriptions.®’

These appear notably in the work of Karl Marx,
but among others as well, as for example in Alexandra Chasin’'s
warnings that the great slut commerce may lure gays and lesbians

Z2Z put on the whole,

away from wider social concerns.
commodification theory may be mirroring the mood swings that
Hirschman has described with respect to theories of commerce,
with anti-commodificationist concerns in the ascendancy in the
early years, followed by a2 more open interest in markets among
the newer commodification theorists. Again as Stone puts it, we
can scarcely fail to see that love creeps in.

And yet, to return to the theme of rhetoric, might we be
better off if market-created love could avoid using the language
of cash? Might we actually benefit more if we could enjoy
markets in intimate, complex or unique goods, while pretending
we were doing something else and talking about commodities some
other way? Well, perhaps so. Perhaps we would be happier with a
veil drawn across the rhetoric of commerce. And no doubt the
first people to notice this are the people who are trying to
sell you something, the Nike executives worried about Foot
Locker’'s commodification of Air Jordans, or the real estate
broker’s offer to find you a suitable hooocoome.

Hence I would like to suggest that while there is probably

something to be said for disguising commodification with some



other rhetoric, these disguises can be overdone. Funeral
directors are notorious for their dislike of talking to you
about the cost of the coffin. Tour operators and dance
instructors would rather not tote up the final bill, as if the

fun were not for sale.®®

But it is. Moreover, the law reflects
that fact, and forces “anticommodificationist” fun merchants to
fess up to the tab.

More radically, there can be times when commodification
rhetoric has its uses even where things are not for sale. In
environmental law, much ink has been spilled over the technique
of “contingent valuation,” the effort to find shadow prices that
assess the value of non-market goods like scenery and
wildlife.* There are few explicit values for these good things,
so economists have tried to come up with other wvaluation
methods. They ask people, How much do you spend to visit a
national park where you might see or hear a wolf? How much would
you spend to know that the experience was available to you? How
much just to know the wolf was there? These so-called contingent
valuations have drawn fire from both right and left - from the
right because they seem so loaded with uncertainty and

hypothetical thinking, from the left because they seem so, well,

so inappropriate to the wonders of nature, great and small.®®



My view is that these critiques are taking market rhetoric
far too literally. In a sense, contingent valuation is
metaphoric, the best we can do when we have no explicit way to
assign values. In a commercial society, the absence of money
value for something makes its value loock like zero. But everyone
knows that this is wrong. There is a value to eighty-mile
visibility, clear water, and live fish in the clear water. It is
precisely the jarring quality of contingent valuation-the let’s-
pretend market language, the mixing of “spheres”-that makes the
point. Much the same may be said of the claims for reparations
that Keith Hylton’s contribution describes, that is, for race-
based injuries in the sometimes-distant past. As Hylton points
out, the strongest legal claims are for identifiable personal
and property losses, fitting as they do most easily into the
conventional categories of compensatory justice. But in some
ways, the more outré claims for slavery reparation are more
interesting rhetorically. Frail and unwieldy though they may be
as a legal matter, these demands for money compensation make up
a jarringly pointed call for justice too, albeit of a type not
easily addressed by the tort system.™®f, As in the language of
the so-called market for ideas or the market value of spousal
services, the very terms of cold cash and commodification wake

us up to the fact that a great deal is at stake.®*



In a sense, using commodification rhetoric in this way is
quite like the extension of rights language to unexpected
subjects and objects, such as animal rights, children’s rights,
and “standing” for trees. Thie linguistic extension too has
drawn fire from both right and left, in part on the ground that
rights-talk corrupts our thinking. But rights-talk, like market-
talk, draws on our rather limited metaphoric resources to make
clear that something important is at stake.®® It is the very
mixing of spheres that gives these analogies their power, and of
course their danger.

Conclusion

Whither, then, commodification, or rather commodification
theory? One can never be certain that the future will be like
the past, of course. But observing the trends in commodification
theory over the last several years, it seems clear that some
commodification theorists are at least somewhat more comfortable
with markets, and more intrigued with the market’s possibilities
for novelty, liberty, and self-fashioning-not to speak of money .
To be sure, no one who talks a great deal about
“commodification” is likely to be wholly uncritical of markets.
The language is still a signal, and the signal still says, You
can’t buy happiness. But then again, let’s check eBay one more

time
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