WORKS1GPIN POLITICAL TgE g/
AL v
 ANDPOLICY ANALYSIS 0
iEl8 NORTI PARK
NA UNIVERSITY <o
BLOON '
IINGTON, IN 47408-3895 U.g A

REGIOF FReESs — iy

DEA N NG AND O'M O NG PRIPERTY R GHTS | N THE JAPANESE COMVONS*

Mirgaret A MKean**
Departnent of Political Science
Duke Whiversity -

The objective of this paper is to examne the process by whi ch conmons
becane common property, the nature of the "property” in conmon property, and
the patterns of ownership of that property in Japan since the energence of
coormons. | do this by looking at conmunity rules to figure out how users
t hensel ves defi ned Joroperty rights and at legal decisions to figure out how
much protection and recognition the larger society gave to these _
definitions. | wll focus attention on the evol ution of ﬁroperty rights in
the commons during the the nedi eval period (1185 1600), the ownership and
use patterns that prevailed during the Tokugawa period (1600-1867) wnen the
commons cane under pressure because of their inportance, and then on the
changes that resulted after assault on the commons during the Meiji period
(1867-1912).

Two-thirds of Japan, or 25 mllion hectares, is forested or
uncul tivated neadow, all of Japan's cities, rura residential |and, and
cultivated fields today conprise only one third of the land. Avery large
portion of this uncultivated or forested | and was managed as commons duri ng
t he Tokugawa period, nuch of it owned by villages thensel ves for this
purpose and the rest as an exercise of usufruct on other |ands, granted by
feudal lords and officials to villages in exchange for protection of those
forests. Beginning in 1873 wth the Meiji canpaign to survey and register
al land in Japan for purposes of taxation, the common access rights to a
large quantity of these |ands were either "lost" or sold, so only 2.5
mllion hectares is still held and used in comrmon today.! In sone ways, the
changes that |asted centuries in the Japanese case mrror nmuch nore rapid
and conpressed devel opnents nowtaking place in LDX. They bear close
examnation, particularly because the Japanese have arrived at sone sort of
a nodus vivendi between conmon property regines and the institutions of
nodern capitalism |f the world s second largest econony and richest
country can |eave 10%of all of its uncultivated and forested | and under
common property nanagenent and can integrate this formof ownership into
nodern property |aw then those who insist that comnmon property is archaic
or quaint or sinply inconsistent wth narket capitalismneed to take a close
| ook at the Japanese experience.

* Pesented at the annual , neeting of the International Association for

the Sudy of Common Property, Wnnipeg, Canada, 26-30 Septenber 1991
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material for this proect, and ny col | eagues Karen Wa?en and Kristina Kade
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In nuch of the discussion of conmon property nanagenent el sewhere in
the world, there appears to be tension between de jure and de facto notions
of property and ownership, or between "fornal " and "inforna " institutions,
or between "nodern’ and “traditional" institutions, wth common property
regi nes being equated wth de facto or infornal or traditional custonary
patterns that are seen to be inconsistent wth formal |aw and nodern nar ket
capitalism Those of us who study common property regi nes see val ue and
lessons for all inthe rich variety anmong these regines, but nany of us
sadly agree wth the critics of these institutions that these regines are
i ndeed vul nerabl e and perhaps unlikely to survive nuch longer. Comon
property institutions in Japan have had their ups and sone very serious
downs too, but they seemto have gone through this cycle of rise and decline
not once but perhaps twce, and to have reached an equilibriumtoday. Their
history and survival, though rocky in the last century, nakes the
di chotomes above seemabsurd in the Japanese case. Many Japanese | eaders,
as enanored of rapid industrialization and as uninterested in externalities
or environnental issues as anyone before or since, have criticized conmon
property for being "inefficient" or "backward," but common property
Institutions have nonethel ess had | egal protection since the 17th century or
earlier, and they survived the spread of a cash econony. They are as fornal
and as legally "rea" and in sone ways as nodern as nany other things in
Japan.

Emer gence of the Cannons in Medi eval Japan (1185 1600)

The story of the Japanese commons begins wth their presuned fornati on
inthe nedieval period (11851600, if we include Kamakura and Mir omachi
shogunat es* as well as the unification of Japan under Nobunaga, H deyoshi,
and leyasu). The two nost inportant devel opnents for our purposes during
the nedi eval period were (1) the devel opnent of a systemof property rights
(shiki and later kanishi) that allowed for splitting and trading of shares
todifferent kinds of property rights, and (2 the energence of the
nucl eated (clustered) self-governing village wth secure clains to
surroundi ng conmons.

The early (645900 or so) Japanese gover nnent appears to have had
prenaturel y totalitarian antitions, expecting to be able to declare itself
the owner of all land, put peasants anywhere it wanted themon an
agricultural grid of equal -sized square fields (even those that turned out
to be potholes or ravines), order the peasants to build irrigation works

Shogun (great general) and shogunate (hereditary military gover nnent
headed by the general's famly, al so bakufu in Japanese) have crept into the
Engli sh [anguage. The Kamakura or M nanot o shogunate (1185-1333) was based
i n Kanmakura, the Miromachi or Ashi kaga shogunate (1333-1567) was |ocated in
the Muironachi section of Kyoto, and the Tokugawa shogunate (1600-1867) was
based i n Edo, now Tokyo. James Qavell's novel Shogun concerned the early
years of the Tokugawa shogunate, whose founder, TokugaV\a | eyasu, and his
Englishvisitor, WII Mans, were "Toranaga' and "John B ackt hor ne"
respectively in the novel .



é_not varranted by the abundance of |and and the shortage of Iabor), tax the

i ckens out of them and live well. The aristocracy's attenpts to nake the
Kyoto-Nara area | ook |ike thousands of tic-tac-toe ganes, wth one abl e-

bodi ed adul t per box feverishly gronng irrigated rice for taxation, instead
chased nany peasants off into the hills to practice swdden farmng, to grow
rice wthout irrigation (lover yields but wth nuch less effort), and to
evade taxation.® Except for the Kyoto-Nara plain close to the capital, land
Was in nany ways an open access resource inthis early period.

Thi s government of civilian aristocrats eventual ly learned that it had
not gridded enough land to provide for its lavish anbitions, it |acked the
draconi an neans of enforcenent to keep peasants on this land, and it woul d
have to award property rights in land to give people the incentive to

devel op new fields. Newproperty rights went both to peasants and to nobl es
who denanded i ndependent control of lands they devel oped in order to suPport
their personal needs.® Thus energed great independent estates (shoen, fully
devel g’oed by the 11th century), free fromboth taxation and entry by the
central governnent, and an unusual systemof divisible property rights
called shiki, later kajishi. Rather than being the conventional rights to
land that we mght inagine likely —e.g., the right to use or transfer the
|l and —these were rignts to incone fromthe land. The central proprietor
of an estate held all the rights to incone (these were the honke shiki)
produced by estate lands, and essentialy paid the staff and even the senior
peasants |1ving and working on the states by divvying up his own rights and
allocating shares to them These shares, or shiki, rapidy becane
dissociated fromthe land itself and becane tradabl e assets. Ater a
century or two, rights-holders mght well have bits of shiki to many non-
contiguous lands in different estates in different provinces.

A governnent that |acks neans of enforcenent is an easy target for
takeover by its hired enforcers. Thus after years of bl oody and chaotic
conpetition between rival mlitary houses for control of the court, the
w nning Mnanoto famly established in 1185 a shogunate, the nedi eval system
of dual synbiotic gﬁvernnent by the civilian inperia court and the
strongest mlitary house. But the shogunates established only an epheneral
peace, and peasants continued to face civil disturbances al ong wth new
intrusions and exactions fromshogunate officials who invaded the estates.
At the sane tine, growng popul ation densities and shrinking ratios of |and
to popul ation increased the intensity of agricultural techni ques.

Qi tivators becane increasingly interested in forming nucl eated (cl ustered)
settlenents —the first real villages in Japan —the better to defend

t hensel ves agai nst narauders and the better to pool their |abor for
irrigation and transpl antation of rice.

As | and becane sonewhat scarce, asants al so di scovered the need to
exer ci se nanagenent, as opposed to indifferent non-nanagenent, over the
uncul tivated nountai nsi des fromwhich they gathered fodder, fertilizer,
fuel , construction tinber, thatch, fiber for clothing, bamboo for househol d
products, wld gane, and sundry foods. MIlages devel oped increasingy
secure clains to particul ar conmons, recogni zed by nei ghboring villages and
by local officials of the shogunate, during the nedieval period. This is
entirely consistent wth the theoretical argunent that peopl e create



property rights to resources when those resources becone val uabl e enough to
warrant” enforcenent of clains.® The shogunate quickly found it necessary to
establish courts to deal wth disputes anong estate proprietors, shogunate
officials onthe estates, and the cultivators thensel ves. For exanple, in
1207 on Kunitom estate in Vkasa province, the shogunal court deternm ned

t hat rights to nountain henp —the chief naterial for their clothing —
bel onged to the peasants on the estate, not to its own shogunate
representati ve who was trying to claimthe henp instead.®> ~ Rghts to the
comrmons eventual Iy included not only the right to use the products of the
conmons (e.g, usufruct), but apparently alsq the right to sell and exchange
the conmons itself (e.g, |and ownershi ﬂ*) . Inthis way, nedieval villages
not only began the process of closing the coomons and converting open access
resources into common property, but also rearranged rights to these conmons
by svng ing and selling coomons anongst eachother in order for each to get a
desirabl e assortnent of different types of land in convenient |ocations.’

Gadual Iy for many reasons, not the least of which was the desire to
exert power over increasingly productive and val uable land, it becane
undesirabl e to hol d scattered shiki and nuch nore desirable to hold |arge
portions of the shiki to a given piece of land, and to hold shiki to
contiguous pieces of land. During the 14th and 15th centuries, the shiki
systemevol ved into a systemof nybéshu kajishi, aso rights to agricul tural
surpl us, now often owned by rich peasants and not just by nobl es and
varriors.

This ?jystemof rights to incone had two inportant inplications for
common lands. Hrst, the kajishi could be traded nore freely than shiki and
often ended up in the hands of cultivators or forner peasants now i nvol ved
inagricultural by-enpl oynents |ike brew ng sake or noney |ending, who had a
direct reason to invest nore heavily in the intensification of agricultural
technique. To nake this intensification and increased yiel d possible,
Beasants turned nore frequently to products fromthe uncul tivated |ands
eyond the fields for fertilizer and other inputs. Mre systenatic use of
the cormons increased the need to nanage it well, define eligible users and
uses, and exclude ineligible users and uses. Sound resource nanagenent
required cooperation by all villagers, and becane the inpetus to solidar?;
CSand occasi onal | y denocratic!) self-governnent by village units. Thus the

evel opnent of secure private property rights to arable | ands sinul taneously
stinul ated the use of conmons, led to a richer and therefore nore assertive
peasantry organi zed into self-governing villages, and led to the assertion
of village ownership of the cormons.®

* Japan specialists are reluctant to say that the notion of
“ownership," neani ng possession of a conpl ete bundl e of proBerty rights
including the right to alienate for cash, existed in Japan before 1867. |
see no reason to limt the termto possession of conpl ete bundl es —t he
owner of a shiki in nedieval Japan owned sonething as tangi bl e and tradabl e
as the owner of a share of ITT does today. It seens clear to ne that all
the necessary ingredients for "ownership” of assorted property rights did
exist, and often in conpl ete bundl es anyway by the begi nning of, and not
just after, the Tokugawa peri od.




~ Second, the experience wth shiki and kajishi famliarized the Japanese
wth the idea of breaking up the standard "bundl e" of property rights in
unusual ways and trading inthe pieces. | have no evidence capabl e of
denonstrating a causal connection here, but it seens obvious to ne that this
tradition nade it easy, even natural, for Japanese peasants and rulers alike
to conceive of dividing rights to land in nore conpl ex ways than physi cal
property itself could be divided —the right to surface uses, the right to
‘constrain those uses, the right to change those uses in sone radica way,
the right to sell, bequeath, or transfer the land —and al so to concei ve of
sharing _ovmershiﬁ (by owning shares!) of sone of these rights.

Interestingly, the parts of the systemthat changed the |east over the

nedi eval period were the rights of actual cultivators (jinushi shiki and
saku shiki), who usually naintained their rights intact in spite of
trenendous turnover inupper levels of shiki.® This survival of |ower
shiki may signify that tenant cultivators had rights that their |andl ords
(wo owned, after all, only the right to sell the land or nore precisely the
right to sell the right to incone fromthe Iand? coud not interfere wth.
Such an arrangenent woul d sl ow down changes in [and use and woul d be
considered a drag on efficiency, which would seemundesirable in a country
capabl e of trenendous unreal i zed naterial growh, but mght be highly
desirable in a country that is brushing qu agai nst environnental [limts. |
cannot hel p but think that this sytemof fragnented, interlocking, and
shared property rights woul d have nmade val uabl e contributions to the process
of creating legal legitinacy to conplex rights in the cormons in Japan.

The nedi eval period ended wth the unification of Japan in the late
1500s, through civil wars fought anongst the several strongest dai nyo*
contending for national |eadership. Avitally inportant feature of
unification that concerns us here is the cadastral surveys of the 16th
century. In contrast to the attenpt inthe 7th and 8th centuries to nake
the land conformto a lovely but unrealistic grid design on paper, these
were an attenpt to arrive at paper neasurenents and descriptions that
actually conforned to the physical layout of fields on the |and,
descriptions that al so took 1nto account quality of the land and |ikely
yields. As aresult of the shiki and kajishi systemof divisible property
rights during the nedieval period, the surve%/ors often found that the right
to cultivate the land and the right to transfer the |and were not hel d by
the sane person. The surveys abol i shed what ever remmants of shiki and
kani shi that they found]i ong wth distinctions anong different classes of
rights and cultivators.™ The surveys sinply vested both rights of use and
cultivation and rights of transfer to any plot of land to its actual

* *'Dhinyd' has entered the Engl i sh I'anguage according to nost recent
dictionaries. It neans "great nane,” and refers first to the warrior
chieftai ns who col | ected bands of vassals together in the 15th and 16th
centuries (shugo dai nyo and then sengoku dai nyo) and conpeted for
| eadership, and after 1600 to the approxinately 270 feudal |ords who were
awarded, by the Tokugawa shoguns, donai ns that each generated nore than
10,000 koku of rice per year (one koku is 5.1 Anerican bushel s) and who in
turn granted fiefs wthin their domains to their own vassal s.
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cultivator, and nade the village the prinary unit of assessnent and tax

col | ection, which included tax responsibility for uncul tivated neadow and
forest not owned by particular individuals wthinthe village. VW nust not
mss the enornous significance of these practices, which, for whatever
notives, nade the cadastral surveys into a nationwde |and reformgranting
full rights inland tothe tiller and granting full owership of the commons
to villages.

Onner shi p of the Gmons i n Tokugawa Japan (1600 1867)

_ The Pax Tokugawa gave the Japanese peopl e a nuch-deserved rest from
incessant warfare —the | ongest such period of peace known anywhere in the
world, for that natter, if we don't count peasant rebellions l'ater inthe
riod. This was the heyday of the self-governing village, andthe
Bg% nning of the rule by law if not therule of Taw in Japan.* The _
Tokugawa shogunate, ostensibly a mlitary dictatorship, wthdrewthe samrai
fromthe land on nost donai ns and forced theminto castle towns where the
had little choi ce but to becone paper-pushi ng bureaucrats, civilians in all
but nane.*® The renoval of swaggering bullies fromthe countryside made
cooper ati ve and peaceful sel f - gover nnent ba/ villages, not to nention | ower
tax paynents, nore than the ideal they had been struggling tonard. Peace
was al so good for the econony, and the revised historiography of Tokugawa
Japan indicates that nost peopl e busied thensel ves wth producti on and
conmerce. A though the systemwas clearly dictatorial and autocratic —
l[ifewas probably only a little bit less brutish, nasty, and short than
before —the Toku?av\a shogunate | eft the governing of donains to the
dai nyo, and both left the governing of rural life to villages. H gher
levels of authority were interested principally in tax revenue and therefore
also in protecting property rights by resolving disputes that peopl e and
conmuni t1es could not take care of thensel ves.

The commons underwent two serious crises during the Tokugawa peri od,
and in many pl aces undoubtedl y was m snanaged, but the idea of conmon
property survived and the techniques for sound conmons nanagenent evol ved
considerably in sone villages. The first of these crises was serious
deforestation, lasting fromabout 1570 to 1670, as dainyo built castle towns
and great cities energed (Edo, now Tokyo, went froma snall fishing
settlenent tothe world s largest city, wth a popul ation of one mllion, in
just a century).® W knowthat deforestation occured both on common |and
and on dainyo land (the lord's forest). (pservers of the tine conmented
nore often about the deforestation on common |and, but no one has yet
nanaged to add up the vol umnous but scattered evi dence fromparticul ar
cases to see if the destruction was worse on cormon or dai nyo forest.® It
is certain that deforestation on common |and occurred, but it is nuch nore
difficut to determne if environnental recovery on degraded commons t ook
pl ace nore often after privatization to individuals or through concerted
nanagenent efforts by villages acting collectively.® Nonethel ess, Japan's
forests recovered, and without the elimnation of conmon forests. | ndeed,
dai nyo enthusiasmfor establishing new supplies of high-grade tinber na
have increased Japan's total forest cover after 1670 above what it had been



before deforestation, to the point where rural conmunities were beginning to
worry that they were converting too nuch grassland to forest. To convince
the dainyo to stop creating incentives for villages to afforest dainyo |and
and their own land, vill at];ers woul d occasional |y resort to arson on the
lord' s forest, which usually remnded the dainyo of his need for their

cooperation.

The second crisis faced b¥_the Tokugawa conmons was nassi ve conversi on
-tocutivated fields. Inthe first century of the Tokugawa period, the
commons probabl y expanded sonewhat as peasants got their commons back from
now def upct official's who had clai ned forest and neadow as personal property
earlier.® But this was only regaining lost ground. Thereafter, new
cultivated fields were carved out of the conmons at an astonishing rate:
Hayam Akira believes that cultivated acreage in Tokugawa Japan doubl ed from
1600 to 1700 and trebled from1600 to 1867, reaching a total of 4.4 mllion
hect ar es {but recall that even today Japan still has 2.5 mllion hectares of
conmons). '° This nost frequently occured when villages parcelled their
commons for individual use for long periods of tine. A though these
col | ective village decisions al nost al ways included specific references to
the terr_porarty nature of the parcellization and the need to prevent the
conversi on of common property into individual property, conversion did take
place if the villages decided later to allowit.® @G ven that Japan

renai ned closed to foreign trade until after 185 and was sel f-sufficient in
resources, we have to conclude that the greatly altered ratio of conmon to
arable land that resulted fromthe Tokugawa conversions was sustai nabl e
wthin the Japanese eco-system This is perhaps a testinony to the

extraordi nary prudence of Japanese villagers about their commons, to have
arrived at fairly well-defined common property rights and to have devel oped
careful rules of restraint on the commons even though they were in fact well
short of their environnental |imts.

At the beginning of the Tokugawa period, cultivators owned their
fields, and throughout the Tokugawa period villages or groups of villages
owled the commons (as wel | as non-1anded cormons, such as irrigation
networks, hot springs, and coastal fisheries). As far as | can deternmne,
virtually all uncultivated wastel and had cla nants or owners intent upon
closing access to others —the only exanpl e | have encountered of an
intentional |y open access or unowned commons in the Tokugawa period was
"land for discarding bodies of dead horses,” which was open to all the |ocal
villages in_this instance and therefore did not have to have firm
boundari es.” Mst donmai ns had provisions for assigning an owner to
"wast el and” t hat beghan to undergo use (usually the individual or the village
who did the work, the rule of assignnent that we usually see everywhere).

Oani ng the commons consi sted of owning not only the products of the
commons, but also the right to deci de howbest to use the commons, and the
right to transfer commons to private owners or other villages. The village
also owned any investnent in "inproving" the cormons —for exanple, a
village or amlti-village irrigation network would own the sluices and

i pes and wat erwheel s and dans invol ved, and woul d pay rent to the private
andowners (a nost certain to be beneficiaries of the irrigation network and
therefore co-owners of the irrigation systemtoo) whose | ands the system



traversed. In that the commons required an investnent in |abor —to
enforce use rules, topatrol for intruders andviolators, to cut firebreaks
for the annual burning of grasslands, or to engage in joint harvesting —
the vill a?e al so owned a piece of each household' s labor as well. (Mst
villages torbade commuting this |abor obligationwth cash or hiring others
to performthe work in one's stead.)

Each vi Ilafge was col | ectively responsible for paying the tax (to the
holdier of the fief or domain) on its arable and non-arabl e lands. The | and
ref;i sters were public docunents that recorded ownership of land, and
villages used these as a rule of thunb to assign tax burdens to individual
househol ds, in nornmal circunstances aski ngsfarmlles to pay tax in proportion
to the assessed val ue of their arable lands. Smlarly, the village paid a
(much lower) tax on its common |and, and was free to determne its own rules
for assessing individual shares of that tax fromnenber households. The

| and registers and tax records that denonstrated a history of having paid
the tax on a piece of conmon |and were inportant evidence in docunenting a
village's claimto comon pasture and forest in disputes. Tokugawa | egal
records denonstrate clearly that common property benefitted from | egal
protection, that villages were jural persons entitled to take their
grievances to court, and that the courts accorded this formof ownership and
property the sane weight that it did any other.? :

The description above is a sinple and tidy one, but reaity included a
fewadditional conplications. HFrst, villages could own usufruct rights on
| and owned by others (other vi Ila(?es, dai nyo, wealthy individuals, shrines,
and terr’%I es). After the dai nyo discovered that their own rapaci ous denand
for tinper was deforesting their holdings, a practice energed whereby a |ord
woul d award use rights in his forests to a village in exchange for that
village functioning as forest guards watching for other intruders.®
Srines and tenpl es nade simlar arrangenents to protect their hol di ngs.
These negat i ve policies nay have stopped further deterioration, but only
afforestation on a nationwde scale could bring the forests back. The
dai nyo thus devel oped the world's first scientific forest_r?/ effort ained at
sustainabl e yields, and the use rights granted to local villages now
i ncl uded participation in donain-initiated social forestry prograns (aso
probably a first). That is, in exchange for planting and protecting tree
seedlings for 30 to 100 (1) years, the planter-protectors —or their heirs!
—woul d receive a share, usually two-thirds, of the profits earned after
harvest.® Inthis way, avillage wth guard status cane to own pernmanent
use rights in forests on donain or other |arge expanses of private |and, and
avillage (or for that nmatter a single individual) wth an ownership share
inparticular trees planted on land owned by others essentia ly owned
tenporary partial use of a forest.

Second, in nost donai ns the dai nyo cl ai ned ownership of particul ar
trees (cypress, cedar, cyptoneria, and several other val uabl e species), no
matter what |and they happened to growon.® Thus a village could own its
commons and al nost everything that could be renoved fromit, but not certain
trees. The dai n{o' s agents mght well cone along and nark these trees, and
watch tinber narkets to see if such trees appeared for sale wthout their
permssion. But as in the situation described above where dai nyo had to



grant rights tovillagers in order town their cooperation in protecting

ot her dainyo resources, the dai nyo would often grant permission to villagers
to cut such trees for a small fee, in effect acknow edging the need to pa
soneone to protect the tree to naturity and then to engage in the labor o
cutting it and transporting it to market.# Thus just as the dainyo' s
ownership of his own forests coul d becone attenuated by a village's
ownership of use rights in the forest, so a dainyo's claimto own

particul arly val uabl e trees on others’ land coul d be attenuated by the
dainyo's need for villagers' help in protecting and ,then cutting those
trees. ’

Third, many expanses of common | and were owned not by one village but
by several. This may have been an artifact of the multi-village | eagues
that energed in the 16th century —the villages in such a | eague woul d
sonet i nes nake forpal agreenents wth eachother about the boundaries and use
of shared commons® —but it nay al so have resulted fromecol ogical or
political difficulties that would result fromtrying to divide sone conmons
into snal l er pieces. The disputes over common |and that nost frequentl
reached Tokugawa courts concerned disputes between villages. Sone of these
clearly invol ved honest disagreenents: a streamthat narked the boundary
bet ween two conmonses changed course slowy over the years; the tall pines
that narked a boundary fell down and got confused wth another group o
trees; avillage stopped using a distant part of its coomons and literally
forgot for years that 1t was there until another village be?an to use it;
vil | ages began to use different place-nanes and becane unable to natch their
custonary nanes wth those recorded on original docunents. Qher disputes
i nvol ved brazen aggrandi zenent by one village agai nst another: renoving and
reburyi ng boundary stones, planting a newline of trees in the hope that 20
years later it would ook |ike a convincing boundary, just |ying and hopi ng
the courts could find no independent disconfirnation of one's fabrication.
Boundary probl ens —except on nountai n ridges, which tended to st ay put —
were always frequent prior to advent of nodern surveying equi pnent.< There
was an understandabl e trend during the period for multi-village commons to
be divided, by mitual agreenent or by the courts, into single-village
commons to elimnate such controversies.®

H nal | K a village wth abundant commons coul d deci de to grant access
and use rights, onterns of its choosing (for a fee or not, for alimted
termor not, for ,oarticular products or all, via certain entry roads or
not?, to other villages in nore desperate straits. For exanple, Shinmaki
village in Kazusa province granted t.enporar?/. access to (sakabe village to
enter its coomons for a fee and subject to [imts on use: a maxi numof 60
| oads of grass to be cut during a two-nonth period during the sunmer at the
rate of one horsel oad per day, and three days' entry to collect firewood to
be col | ected by a maxi numof 43 horses, according to a 1667 arrangenent that
?ranted Gsakabe preci Selai/)e43 horse-entry tickets for this purpose. Shi nmaki
iled suit agai nst Gsak a century later for ignoring the limtations on
use. (akabe argued feebly in its defense that Shi I was msrenenbering
the 1667 docunent, nowburnt, but the 1774 court found the publicly
deposited copy of the 1667 docunent and fined Gsakabe accordingly.®
Ganting access to other villages was a way of naking tenporary additional
gains (either in good wll one hoped woul d be renenbered and reci procat ed
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later or inplain cash) froma large cannons that the village did not
currently need full use of, wthout selling away the opportunity to make
fuller use of it later.

Snce the village was a corporate owner of its conmon property rights,
howthe village defined its nenbers was a terribly inportant issue. It is
alnost certain that fromthe very beginning, the nenbership unit was the
househol d, represented by whoever was recorded as the househol d head (al vays
nal e), rather than the individual, since all economc accounting had been
done in househol d units since the institution of househol d registers
(koseki) inthe 7th century.® In the 16th century when sel f-governing
vi |l ages ener P_ed, village docunents and contracts began to be signed by al |
cutivators (little as well as big, those wthout surnanes or seals as wel |
as those wth then), who were clearly acquiring citizenship rights in the
village. Wth the cadastral surveys of the |ate 16th century, all of these
househol ds becane owner-cul tivators, possessing both freehold or fee-sinple
ownership of their arable land (except perhaps for the lord s confounded
trees), and a share of the village commons.

~The Tokugawa shogunate and the donai ns tried to freeze owner-
cultivators in place and prevent tenancy by forbidding all sales or arable
land in perpetuity, but there were sinple routes around this provision in a
society that al so protected the property rights of noneyl enders. A
prospective seller would sinply offer his land as collateral and "borrow
money for a fixed termfroma buyer, and when the seller/borrovwer failed to
repay the loan the buyer/creditor acquired the Iand both in substance and in
the tax registers. nversel 3/ of course, |and-hun r¥ buyers woul d seek out
vul nerabl e farners who needed qui ck cash in hopes of foreclosing on them

" In sone donai ns, the seller/borrower was allowed to change his mnd, for a

period of years or perhaps wthout |imt, 3glnd coul d have his |and back at
any tine he cane up wth the loan anount.* Thus trade in arable |and,
concentration of |andhol dings, and tenancy and destitution anong cul tivators
did occur during the Tokugawa period.

The nost common pattern in Tokugawa Japan was for village citizenship
to be anarded to the tarners who owned arable land and paid tax on it to the
donai n (the honbyakusho. descendants of those who won both cul tivation
rights and | andowni ng rights in the cadastral surveys). At the begi nning of
the Tokugawa period this rule, applied to fairly egalitarian villages of
owner-cul tivators, had denocratic results. But as concentration of |and,

t he energence of tenanc?/, and mgration between villages took place, this
rule would begin to exclude the unfortunate. Avillage that followed this
rule quite strictly woul d excl ude fromC|t|zensh|ﬁ0Jasn fromentitlenent to
the coomons al | nenbers of head ess househol ds (househol ds without an adul t
nal €), non-farmng househol ds, branch (bunke) househol ds that had not been
given rights independent of their nain house (honke), recent arrivals,
vagrants and wanderers, |owcaste persons, * and perhaps even tenant farners
(kosakuni n.  those who had cul tivation rights and tenants but no | onger the
attached | andowni ng rights).

This mght sound very exclusive, even cruel, but one nust renenber that
there was actual |y some flow between categories. Househol ds were headl ess
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only te rarialdy soneti nes, branch househol ds coul d acquire | egal

I ndepenaence after denonstrating their viability, recent arrival s who began
ng(/_l ng taxes coul d eventual 'y acquire status as regul ar residents (thus
taking the place of extinct or departed househol ds), and there was enough
trade in land so that sone | andowners and tenants exchanged pl aces (and nany
farners were both at once). Sone villages coped wth the flux in these
categories by allowng tenant households eligibility in the coomons too.
Ater al, large nunbers of village residents ineligible to use the conmons

. “could pose quite a probl emfor conmons managenent, and eligible users night

have preferred to extend sone rights to themrather than cope wth sabotage
and mitiny.® Legally, the jural person that owned the commons was the
village itself, but since the village was free to define its nenbership by
its own rules, and coul d excl ude sone persons who lived in the village from
citizenship and fromthe cormons, it mght be more accurate to say that the
common property user group (irial shﬂdan()J owned the coonmons. (A we w |
see, this distinction woul d becone legally inportant after 1867.)

Mor eover, headl ess househol ds, i npoveri shed tenant househol ds, and
other famlies that mght otherwse lose their rights to the conmons m ght
actual |y thereby wn especially privileged access to the commons i nstead!
M1lages in the Tokugawa period were collectively responsible for paying
their assessed tax to the donain, and to collect that sumfromthe r nenbers
by what ever neans they liked. It was therefore in the villages' interest
(and in the richest famlies' interest) to nake sure plenty of househol ds
had adequate surplus fromwhich to pay taxes. V¢ have docunented i nstances
inwhich villages used their coomons as a wel fare insurance schene to hel p
househol ds that had becone too poor to pay their proper share of taxes.®
The village (neani ngkall of the other taxpayi ng househol ds) woul d take on
the tax burden of the defaulters —who presunably had no substantial |and
or other assets wthin the village by this point —and all owthemto
relocate to the conmons itself. There they would be allowed to build a hut
tolive in, reclaimenough |and for a fewupl and fields, plant and harvest
themfor a fewyears on a tax-free and rent-free basis, drawtheir necessary
inputs of fertilizer and such fromthe conmons, and get a chance to regain
sol vency. Instead of the occasional access to the commons al | oned nost
villagers, they were actually allowed to live entirely off of the conmons
for several years! Wth luck and tine and this kind of generosity fromthe
village, they would be able to return to the village settlenent later, live
In a proper house, rent desirable cropl and agai n, pay taxes, and acquire
what ever citizenship rights, including access to the cormons, the village -
awar ded househol ds. The reclained fields in the coomons woul d be allowed to
go fallowand return to neadow and woods.

In avi Ilage wth this custom the eligible users of the conmons
therefore included a regular class of users wth full ownership and

deci sion-naking rights in the coomons who nutual |y agreed to limt their
access to the cormons in order to sustain the productivity of the conmons,
and a specia class of extrenely unfortunate but therefore highly privil eged
users, who might receive unlimted access to the commons at the sane tine
they lost decision-naking privileges about the cormons. @ ven that anyone
inthe first group mght fall into the second ("there but for the grace of
god go I," a very Raw sian perspective), the first group was wlling to nake



provision for the second. And inthis situation, all villagers, whether
full citizens or not, owned a share of eligibility for welfare support from
t he commons.

The village, or nore correctly the group of eligible users of the
conmons, determned what coul d be extracted fromthe commons and what _
limtations and rules applied. | have witten about these kinds of rules in
detail elsewhere, ™ but in brief the user group owned the products of the
commons col | ectively and apportioned themas it sawfit. For a product in
great denand, the users mght enter the cormons as a group (one or two
persons per household) for a very brief period, renove the thatch or trees
or fuelwood, and then divide it into equal -sized bundl es, and randony
assign each user household a bundle. If the product in question was
avai l'abl e in abundance, the user group mght alloweligible individuals to
enter the coomons at wll and take whatever anount they wanted for their
i ndi vidual use, though they woul d be expected to obey rules about the tools
they used or how nany horse-1oads or person-l1oads they would be allowed to
~take. Thus the entitlenent to products fromthe conmons coul d range froman
equal share per househol d, to different-sized shares based nore on a
househol d's ability to invest labor in the conmons. (The existence of m xed
arrangenents is is one reason it is so difficut to figure out if the
commons had a egalitarian or inegalitarian distributive. effect on
conmuni ties.)

The user group al so Tgover ned the extraction of products fromthe
conmons for cash sal e e rel ati onshi p beteween the commons and the cash
econony is problematic. Mst scholars agree that the arrival of a cash
econony threatens conmon property nanagenent, and there is no doubt that in
Japan the conversion from subsistance agriculture to cash crop agriculture
wth tax paynent cormuted to cash went hand in hand wth the decision in
many villages to divide the coomons into individually owied parcels. In
fact, one mght even argue that in the Japanese ecosystem (were rainfall is
generous and fairly reliable and the clinate noderate), the only services
Br ovi ded by the conmons that could not be guaranteed after parcelling woul d

e insurance agai nst risk and watershed nanagenent (requiring heal th
vegetative cover wth sone |arge proportion in forest). As tarners becane
richer, they mght feel less need for the conmons as insurance, and the
continuing high price of wood (conbined wth very secure |ong-term
i ndi vidual property rights and the al ready-acconpl i shed di scovery of
deforestation as an outcone worth avoi ding) guaranteed sensi bl e nai nt enance
of forests on private land as well. As long as one is not a ronantic
idealist, one could actually argue that there were fewreasons for Japanese
villages to maintain their conmons as common property in the face of the
sElreadi ng cash econony. The fact that so nany did is in part testinony to
the soundness of the nmanagenent routines they devel oped over tine —neani ng
that privatization did not seemso advantageous by conpari son —and to the
flexibility wth which they confronted the cash econony.

In nost communities, products fromthe commons coul d not be
appropriated by individuals and sold for cash, although they could be
harvested col | ectively and sold for cash by the village itself. The commons
was considered a source of supplenentary inputs to agriculture as an
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occupation that nost villagers enﬁaged in, and not as the basis for non-
agricultural occupations. There have to have been cases where villagers
entered the conmons to harvest banboo or exotic nushroons or fibers or gane
for re-sale and becane able to live entirely on such enterprises. There
were probably also villages in less densely popul ated areas but wth good
access to transport (if these two traits are ever found together) wth such
extensi ve commons that this activity did not harmother eligible users. But
nornal |y, allowng extraction for sal e by individual s coul d nake those
nenbers of the user group indifferent to sustai nabl e agricultural uses,
Indeed tenpt themto ride free because they had no intention of renaining
much longer in the user group. Thus nost villages, at |least those not on
the poi nt of social collapse, woul d have forbidden individual cash earnings
fromthe conmons.

Avillage that froaned on individual cash earnings fromthe conmons was
still freeto decide in particular circunstances to harvest a product from
the coomons for cash sale, wth the funds either going to the group for its
expenses or being divided into equal shares per househol d. The harvest
itself woul d al nost certainl Ty have been undertaken col | ecti vel)é in order to
mute individual incentives for over-cutting. This mght have aaﬁened when
the (Gmmunity faced an unusual and occasional need for cash, or when a
particul ar conmons happened to be an excel lent source of sone product that
coul d be cropped and sold on a sustai nabl e basis for the narket w thout
danage to the nore fundanental purposes of the cormons. MIlages mght also
rent out a coormons wth a particular product to others who contracted for
the right to extract that product —this was the standard arrangenent for
charcoal -nmaking, and it was al so used t o acconmodat e cul tivation of fields
wthin the coomons. Thus villages did have ways of using their commons for
cash incone for the village as a whol e, and of converting | arge anounts of
t he cormons to special uses when t he narket was tenpti n% enough. There is
al so evidence that in sone conmunities individual eligible users of the
commons actual |y sold their entry tickets to others (probably wth village
permssi on in sone instances, wthout it inothers), an adaptation that
essential |y puts access to the commons on t he narket .

It is easy to see that using the cormons for cash i ncone in response to
new nar ket opportunities could pose a threat of overuse, though this m ght
not necessarily take place on the coomons. It is probable that sone
individuals reacted to narket tenptations not by illicitly stealing fromthe
comnmons, but by converting sone of their arable land to the new opportunity,
hopi ng to make up the difference by extracting nore of the allowed products
(fertilizer or fodder) fromthe commons for nore intensified use of the
unconverted arable land. But the sane notives could |ead to nore
degradation on private hol dings than on the coomons, as peopl e tantal i zed by
the rapidy rising prices they could get inreturn for cash crops or
products fromprivate woodl and "mned” their private lands to exhaustion and
used the commons instead to support their own subsistence.® For instance,
a farner coul d consider acquiring nore ani nal s than he had needed before for
haul ing and plowng if local trade increased the need for pack-horses and
existing rules on the coomons woul d al lowhi mto feed extra horses (extra
horses that the rul es never envisioned hi mhavi n%). Q afarner mght tr
to incorporate an additional cash crop into his fields and raise yields wth



extra fertilizer fromthe conmons. But cohesive conmunities wth face-to
face contact where nany individual s used the cormons were a so capabl e of
assessi ng danmage to their conmons if it materialized, and of changing their
rules so that no one could extract such threateningly |arge harvests of
fornerly unregul at ed products fromthe commons.

Wth these patterns of ownership, protected by |aw honored by the
courts, property rights and sound nmanagenent on Japanese commons survi ved
the Tokugawa period even though villages chose to convert nuch common |and
into private fields. Mrkets had proliferated during the 15th century, and
during the Tokugawa period the cash econony reached all corners of Japan.
Internal narkets linked all of Japan together. The deforestation of the
17th century was reversed wthout abolishing the conmons, and i ndeed _
afforestation was al so acconpl i shed on common |and. Wth property rights in
the cormons al ready securely theirs, those vill %?es whose over - harvesti ng
had contributed to deforestation —those wth bald nountains, silted
rivers, and flooded fiel ds —had both noti ve and neans to rescue the
productive val ue of their comnmons. Many proved capabl e of understanding the
causes of overuse and designing rul es and enforcenent schenes to restran
use, and thereby restored their forests. Japan continued into the 19th
century wth heal thy forest cover on vast expanses of common |and.

The Assault on the Gxmons in the Mbdern period (1867-present)

Tokugawa shogunat e col | apsed in 1867 and was repl aced by a gover nnent
of young, dynamc, energetic, patriotic nodernizers, bent on saving Japan
fromWstern inperialism (by using precisely the sane nethods as the
inperialists if necessary). They were determined to "noderni ze" Japanese
institutions, whatever that neant, by adopting the best and strongest ideas
and institutions fromall over the world. The Meiji period (186/-1912),
naned for its newenperor, offers an extraordinary story of political change
and industria devel opnent based at |east as much on sheer wll as on
tangi bl e assets.

The Meiji reforns included rewiting the lawinto a newdvil Gode and
conduct i ng (fagal n...) anassive registration of lands to i nprove the
col lection of taxes. These two devel opnents worked in tandem or in sone
ways agai nst eachother, to bring common access rights to village conmons
into the nodern erawth full legal protection, but also to nake it
extrenely difficult for villages to register ownership of |and on which they
had common access rights as their conmon Property inorder to nake it
eligble for that protection. The newpolicies dealt separately wth comon
use rights or iria* rights (protected inthe civil code) and wth

* Fomthis point on | wll use the Japanese term iriai, torefer to

the village-owned rights of common access and use that evol ved before 1867.
Iria land therefore refers to the land to which iria rights attach (no
natter who owns the land itself), and the iriai user group refers to the
communi ty of households wth full iria rights (not necessarily the sane as
al residents in a comunity, because an an iria user group has the right
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registration of |and ownership (the target of the land registration
C gn). Such a separation had not been probl enatic in the past, but nany
difficuties now energed fromthese two policies.

The Qvil (ode guaranteed the protection of individual private property
rights, just as Wstern lawdid and as the newMiji constitution required,
but it also protected two forns of collective private property. The first
was iria rights, the portion of pre-1867 village conmon property rights
consisting of entry, use, and extraction of the products of the land. This
was concel ved here as separabl e froml|and ownership and therefore
theoretical ly possible on any land towhichiria rights of entry, use, and
extraction had been attached before 1867, no natter who ended up owning the
iria land itself after the land registration was conpl eted. Articles 263
and 294 of the civil code provided that iria rights woul d continue to exist
and woul d function according to local custom neaning that the iria user
groups that continued to possess iria rights woul d each determne their
Internal rules. Uhfortunately, Japan's |awakers turned quickly to other
matters and never got around to spelling out the forns of iria ownership or
Its consequences in various contexts. This omssion would later force many
i rigi user groups into the courts to have judges do what |egislators forgot
to ao.

A crucial consequence of declaring that iria rights woul d operate
according to local customwas that al nost anywhere in Japan, then, iriai
rights bel onged to househol ds and not to individuals, could be sold only
col lectively and not by individual rights-holders, could not be clained by
newconers just because they had noved into a new conmunity where there was
an existing iria user group, and were forfeited when a user noved away.
Iria rights-hol ders nade deci sions about their nenbership and their
resource use collectively, using a unanimty rule; because individual s
could not sell their shares, nost groups adopted a unanimty rule in order
tonmake it inpossible for the group to sell the rights of any individual
menber wthout that nenber's consent.

The second formof collective pr(()fert(}/ protected by the Meiji Qvil
(ode is a very sinple extension of individual property that we encounter in
nost societies: individual shares of collective property rights
(kydyOshoylken), a formof property ownership that can extend fromthe

of fice coffee pool to a consuner cooperative to huge joint stock

corporation. Inthis formof collective property, individuals nmay buy and
sell their shares wthout consulting eachother or the group, and their place
of residence is irrelevant. The sharehol ders nay vote, again according to a
decision rule of their choosing (not necessarily a sinple ngjority vote), to

to determne its own criteria for nenbership). Using the Japanese term
shoul d al so reduce confusion between iria rights that are not individualy
tradabl e and col | ective property whose individual shares are tradable. Even
if I consistently used two different Bnglish terns for these two forns of
owership, these terns and their synonyns in English (collective, comon,
communal , shared, joint) would seemso simlar as to make it difficult for
readers to renenber whi ch formwas whi ch.



make deci sions about the disposition or operation of their joint property.
Wenever the decision rule requires Iess than unani nous agreenent it becones
possible for this kind of collectivity to sell property even when sone
n?nbﬁrs Id! Esent; they still own their shares and can sell themindividually
if they like.

~ The difference between this formof collective property ownership and
iria rights nay seemlike a mnor technical natter, but the difference has
been the subj ect of i nmense conflict, including bloodshed, in the |ast

cent u\rl&/]. There have been lawsuits between iria househol ds and newconers to
town who wanted a share (and cut it down), between iria househol ds and
forner iria househol ds who noved away but still wanted a share of products
or incone fromthe conmons, between iria househol ds and persons who
asserted that they have acquired title to individual ly sal able shares of

col | ective property, and between iria househol ds and registered iriai
representatives who began to treat the cormons as their excl usive personal
property. If the iria user group can convince the court that it is an
lria user group Wthiria rights, the courts invariably decide in favor of
the irial group, because the lawso clearly permts aniria user group to
base its decision rules on custom®

The land registration canpai gn that began in 1873 (chiso kaisei) was
intended to determne and record the owership of land itself —the right
to use, change the use of, or transfer the land, except as attenuated by the
existence of any iriai ri?hts that mght be attached to that land. The
initial objective of the Tand registration canpai gn was not to destroy irial
rights nor to alter the uses of land to which iria rights were attached.
The prinary objective was sinply to get land titles straight for purposes of
taxation. The first step in land registration was to distingui sh between
governnent (kan) and people's (mn) land, and the governnent issued an
Initial set of guidelines and instructions that clearly indicating that
village iria land should, when in doubt, be registered as people's |and.

However, the governnent's finances were shaky, and nationalization of
land was a very attractive nechanismfor acquiring assets that could then be
sold off to build the government's treasury. It also provided opportunities
for graft, and nany Meiji leaders were able to purchase fromthe gover nnent
prine land (land near the inperia pal ace in Tokyo, what |ater becane Ueno
park, nost of the forests of the Kiso and Izu regions, and so on) very
cheapl y, even by the standards of the day.® Recognizing that the original
criteria for land classification would result in very little national [and,
t he gover nnent changed the guidelines, so that only villages whose iriai
| and had been disputed in the Tokugawa courts for which there were extant
records would be able to save their iriai land fromnationalization.
MIlages that had |ived peaceably or had sol ved di sputes on the comons
thr ough conprom se W t hout resorti n? tothe TokuPaV\a courts, or whose
records had been destroyed (a very frequent problemfor Tokugawa and even

nodern recgrds, because nost structures in Japan have a ways been wooden),
| ost out .

If iria land survived the kan-mn classification, it was technically
possible, but extrenely difficult, for aniria user group to register its
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land in the nanes of the apﬁ{opri ate iria househol ds, and even to specify
the ways inwhich iria rights are acquired, transferred, or forfeited ¥
Instead, nost groups opted to register their iria land in the nanes of a
fewrepresentative individual s 1gthe nost frequent choice), as shrine |and,
or as the collective proEerty of alist of individuals rather than

househol ds (bringing wth it the risk that these property rights mght
becone col | ective property whose individual owners rra?]/ sell their shares,
and not iria rights at al). The problemhere was that although iriai
rights were supposed y real, the nechanisns for land registration nade it
virtual ly inpossible to register ownership as iriai land rather than the
other formof collectively owned land. Thus the burden woul d always fall on
the iria user group to protest any confusion of iria rights wth

col lectively owned individual rights, and to drag out the historical

evi dence that what preceded the 1 nappropriate registration of title was in
fact a long record of iria usage.

Anot her ﬁOI icy of the Meiji governnent was to consalidate the 70,000
villages of the Tokugawa period (wich were private taxpaying citizen
surrogates nore than they were arns of the governnent) into a snaller nunber
of larger nunicipalities in order to permt closer supervision and ensure
nore uni formadoption of national policies at the local level. The
anal ganati on _(gapp_ei% policy also turned out to be a clever nethod of _
destroying iria rignhts, which were classified as private property rights in
the civil code. Intransformng the private possessions of private entities
into the public property of newnunicipalities, this policy vaporized irial
lt;)io%lr_]ts, p ich as private property rights could not be hel d by public

i es.

No law national governnment regul ation, prewar suprene court
(Caishinin) ruling, or postwar Suprene Gourt verdict ever abolished or
renounced the existence of iria rights per se. (hthe contrary, nany
governnent statenents repeated y acknow edged the existence of iria rights,
not only on private land but aso on public land and even on | and owned by
the inperial famly. However, having nationalized nuch |and, the gover nnent
found its freedomof action considerably constrained on land to which irial
rights attached, and its policies shifted toward the attenpt to elimnate
irra practices on governnent |and.

Aswthall rights, the only iria rights that nattered were those hel d
by assertive user groups that protested infringenent of their rights. As
national and prefectural authorities pressed harder, assertive farners
protested wth the tried and true nethods that we see around the world:
nassi ve cutting, overuse, resource degradation, and even arson on their
forner coomons. They felt that if they couldn't have the use of their
resources then nobody el se would either, and they also calculated that the
authorities mght cone to their senses and restore these use rights as a
preferred alternative to destruction and political turnoil. That is
preci sel y what happened in Yamanashi Prefecture (the "paradise” or "Mecca"
of iria rights according to Hj6 Hroshi) after farners used these net hods
to protest a central governnent regul ation requiring themto ask the
permssion before they exercised their iria rights, and an acconpanyi ng
prefectural regulation denying farners the right to sell what they took from



the cannons if they had not asked for permission to enter their cormons. ®
Yananashi prefecture soon found itself contracting wth the fanners to
protect governnent forest (fornerly the farners' iriai forest) rather than
destroy 1t, apolicy simlar to what dai nyo had to do centuries earlier to
preserve their forests as well.¥

To sunmarize the Meiji assault on the coomons: the Meiji gover nnent
honored the existence of iria rights inthe civil code and in nany of its
fornal statenents, but otherw se |aunched a nassive attack on these rights.
It nationalized a great deal of Iandllna\:\ﬂa/s that made it very difficult to
preserve iria rights onthat land, it ganated villages into newpublic
nunicipalities that could not possess private iriai rights, and it set about
trying to elimnate iria usage on public lands. Many iria user groups
have dissolved and their iria rights have vani shed, ause they did not
have the energy or the resources or the docunentation town. It is perhaps
renarkabl e that 2.5 mllion hectares of land in Japan are still regarded as
land to which iria rights attach, given the extraordinary hurdl es that
these iria rights hol ders have faced to docunent their rights, register
their land, fight anal ganation, and then protest interference wth their
rights in practice. ‘

Nonethel ess, nany iria rights holders continued to fight, even though
they did not always wn. In 1916 the suprene court (Deishin'in) ruled that
registration of |and as governnent-owned in the Meiji period autonatically
extinguished iriai rights on that |land, and subsequent rulings relied on
this precedent.® The struggl e continued, the postwar civil code preserved
iria rights as before, and newdisputes continued to require the courts to
determne the conditions under which iria rights survived. The fanners in
the valley north of Munt Fuji, whose el even-village cormons had been
conmandeer ed by the Japanese Inperial Arny before the war and began to be
used by the Arerican occupying forces as a practice ground in Qctober 1945,
denmanded conpensation for Iria uses nade dangerous or inpossible by the
mlitary drills, and won. In fact, the Japanese gover nnent, whose el f
Def ense Forces took over the practice ground after the end of the Averican
occupation, has paid many mllions of dollars over the years to the Kitafuji
iria rights holders for rental and property danage, even though the |and
under the Kitafuji commons is government property.® Sowy, a newtrend in
case | awbegan to energe, and schol ars deepl y concerned wth the contest
bet ween personal rights and gover nnent dprerogatives investigated the
question of iria rights and began lending | egal assistance to litigants in
court.® F nally, in 1973, the Suprene Gourt overturned the 1916 ruli n%
(which was of questionable validity anyway after 1947, given the fact that
Japan now had a new constitution that the prewar court had not been charged
}o o(ljef&nd) and ruled quite clearly that iria rights can exist on national

and. \

~Snce the 1973 Suprene Gurt ruling, iria rights are as secure as
their owers' supply of energy for exercising them—they no |onger face
official opposition. O course, Japan iS now a heavi/] inporter of food,
fuel, and nost other rawnaterials, and as long as those inports renai n
i nexpensi ve, and the nation rich, Japan's forests and neadows are not
heavily used for their natural products. They wll always be needed for



their environnental services —watershed nanagenent, cleansing of air,
perhaps even a bit of biodiversity and natural habitat. And in a nation
whose popul ation has quadrupl ed, thanks to inported sustenance, in 140
years, these lands are rapidly appreciating invalue for tourism Iriai

user groups that still retaintheir rights have proven flexible and
inaginative, and clearly self-interested, in swtching fromagricul tural
uses to orchards, ski lifts, condos, hotels, as well as (subsidized) neat
and dairy production. Japan's transfornation, industrialization, and
-urbani zation in the last century are so dranatic that sone agricultural uses
of the commons actual |y have val ue as touri smresources also. Japanese
famlies wll travel for hours to gio see living insects (especialy crickets
and fireflies) and farmaninals, villages wth thatched roofs, or

traditional crafts. Sadly, many comnmons have been converted into hi 3th ,
commerci al i zed attractions of this sort, conplete wth negaphones and bunper
cas. This is atestanent tothe inagination and tenacity of iria rights
hol ders, and to the durability of iria rights, though not to the
environmental or aesthetic sensibilities of the Japanese. >

- Today, after a century of confusion and struggle, it is clear that
iria rights holders own surface rights to the uses and products of the
land, including the rights to non-agricultural opportunities. |f sone other
entity owns the land, its use rights are constrained by the existence of
iria rights on the land, which have tangible val ue that destroyers or
purchasers nust pay for. |If the national governnent wants to alter the use
of land it itself owns and in so doing destroy the value of iria rights on
that land hel d by | ocal ‘oeopl e, it nust conpensate those people. If a hotel
chain wants to build on land it has purchased, to which iria rights are
attached, it nust also buy or rent the iria rights it interferes wth. |f
a nanuf acturer wants to build on the shore of a productive fishery, it wll
have to buy the fishing rights it destroys fromthe fishing cooperative that
owns them (noreover, the fishing coop wll have to agree unaninously to the
sal e )ln order not to be sinply stealing the rights allocated to particul ar
users).

Lessons

The evol ution of property rights in the cormons in Japan carries
several nessages to today's world. Hrst, the resilience, _durablllt%/, and
flexibility that cormons have denonstrated suggest that this formo .
property rights is not fundanental |y defective or inconsistent wth "nodern
Institutions. Japanese specialists on iria rights argue that even this
formof non-tradable rights (as opposed to the non-iriai formof
i ndi vi dual | y owned shares of col | ective property) does not inhibit
investnent on the land or efficient land use. They point out that the real
assault on the commons since 1867 has cone not fromnatural economc forces
persuading iria user groups to sell their iria rights and thereby sell off
the conmons, but fromgovernnent policy to nationalize the |and, anal ganate
villages in order to extinguish iria rights, and in other cases make iriai
rights very difficult to substantiate in court. Indeed, wth increasing
| and val ues today, iria rights hol ders are nowvery reluctant to sell.
Instead they have devel oped nodern forns of use (group contracting for



isntance) to capture greater gains. The fact that the land is owned in
cannon, and the fact that in Japan iria rights are owned by househol ds,
spatially based, and not tradable, do not seemto have inhibited i nvestnent

I n newuses or changes in use.

- A second nessage is that the surroundi ng society nust regard these
rights as Iéel?mnat_e and offer themprotection in order to capture the
envi ronnental benefits they can generate. Medieval and Tokugawa authorities
in Japan had no apparent enotional or intellectual difficulties wth this —
indeed, they treated iriai rights as a rather obvious formof private _
property —and as a result a sturcP/ Ie(}g]al basis for iria rights evolved in
Japan. The Meiji noderni zers who fell hook, line, and sinker for the
conventional paradigns of exponential devel opnent (which have now fallen
into di sfavoEF, had mxed feelings about the issue, but it appears that
their attitude was what caused the real difficulties, not the reality or the
existence of iria rights. Sowy this has chang?ed, and iria rights are a
part of today's Japan, wth a niche in property lawand the favor of the
courts. Srong legal protection of conmon property rights is essential in
any setting for the systemto work.

A third nessage can be derived fromthe confusi on duri% the |ast
century over two different forns of collective ownershinp. e Japanese
governnent created a legal ness for itself that it probably did not have to
create. It woul d take considerabl e enpirical research to determne whet her

t he househol d-owned, spatially-based, non-tradable iriai formactually
produces different econonmic and environnental consequences fromthe nore
famliar individually-onned tradabl e col |l ective property. Intheory, it is
probabl y highly desirable to have co-owners wth simlar needs for resources
fromthe commons, wth the ability to limt their nunbers even when faced
wth newy-arrived potential clainants (this is part of the exclusion that
is crucial to limtation of use on a conmons). These consi derations nake ne
suspect that the iriai formhas nuch to reconmend it when environnental
health is the fundanental objective, but one still mght be able to design
sone sort of anmal gamof the two forns. In any case, the lesson that is
clear fromthe Japanese case is that if both forns of collective property
ownership are going to exist, the legal systemnust nake it easy for the
‘|r|a1-tgpe of user group to formand register itself officially, and the [aw
shoul d be specific and el aborate about howthese rights are to function, so
that user groups can spend their tine exercising their rights rather than
fighting for them

A fourth nessage cones fromthe cleverness of a common propert %/ rights
systemin segnenting different rights, so that it becones possible for the
interested coomunity to own the rights that concern them Individual s can
own products or access to products, but the comrmunity owns the environnental
servi ces provided by the coomons. The nore inportant those environnent al
servi ces becane in a congested world, the nore we nust renove sone of the
rights that used to be in the fee-sinpl e bundl e fromthe | andowner, and the
nore we have to intrude upon what the [andowner would like to think is his
sovereignty. The particular uses that are capabl e of generating trenendous
negative externalities if owed in a segnented fashion need to be owned by a
group large enough to contain or internalize the externalities. V¢ are
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novi ng toward this, Wether we realize it or not, in industrial societies
when we devel op zoni n%and I nagi native policies |ike transferable

devel opnent rights: the | andowner owns the land and sone use rights, but
the entire coomunity may own t he devel opnent rights. This is the
fundamental idea behind tradable pollution permts: a nanufacturer owns his
factory, but the community owns the air he pollutes and |imts access to
that coomons. V¢ also see this in debt-for-nature swaps, in which an
environmental group essentially buys the devel opnent rights in an LDC
tropical forest for the price of sone portion of that country's debt.

A final nessage fromthe Japanese experience is for peopl e anywhere.
If you need to hold a resource in common, either as insurance agai nst risk
or to provide vital environnental services, it can be done, and here is one
successful nodel of the know edge, the technique, and the legal support that
are needed. The story of nationalization of land in Miji Japan and of the
resul ting conpacts and court cases that have affirmed iria rights remnds
me very nmuch of what India and Nepal have done (nationalization and now de-
nationalization of village forests) and what is routine in nany devel opi ng
countries. QGovernnments in these countries may al so be on the point of
di scovering, as various Japanese governnents fromthe early aristocracy to
the shogunates to nodern constitutional nonarchy have al so done, that the
best way to get sustainable use (and all-inportant tax revenue) out of a
resource one cannot patrol personall?/ Is to assign a good portion of the
rights to the resource to those who live there, turning themfrompotential
overusers of a resource not theirs tovigilant protectors of a resource now
very much their own. Indeed, the wave-like course of elite-peasant _
relations in J%pan seens to suggest that whenever governnents forget this
lesson, civil disorder and resource degradation teach it to themagain, and
once agai n they nust devol ve property rights on the peopl e best equipped to
enforce limtations on access. To sone observers this [ooks as though the
governnent IS co-opting protesters, and to others it |ooks as though the
conmon property rights activists are blacknailing the governnent. Tone it
| ooks |ike a heal thy devol ution of property rights and power, and | like it
not just because it suits ny denocratic ideals, but nore inportantly because
it has the practical benefit of turning resource saboteurs 1nto resource
protectors. It would be nice if LDC governnents and the international donor
communi ty that influences themcould aso learnthis lesson, in a fewyears
rather than in a fewcenturies, so that environnental danage does not have
to continue nuch longer before we initiate repair and recovery.
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