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SUMMARY STATEMENT OF PURPOSE, CONCLUSIONS
AND RECOMMENDATIONS

This study of the ohoice-of institutional nrrangeoents is
an effort to clarify the structural elements which have entered
into the development of the American weter iodustry. Primary
reference is made to the California water industry in order to‘
reflect the substantial depth and complexity of organizational
arrangements which have been developed to supply many different
water services._ No other state and no other reg:on will have
precisely the same structuro of 1nst1tutiona1 arrangements found
in the California water industry but a11 areas of the United
States w111 reflect the same general patterns of organization.
7 The pecullar structure of institut1ona1 arrangements fbr i

water resource development in the United States 1nc1udes a large

varlety of different forms of both private and pnbllc enterprlses.

Both profitable or commercial utility companies and cooperative,
non-profit, mutual water companies provide different types of

water services. In addition, municipal water departments, public

water districts and agencies of county, state and Federal govern—‘

ments operate as public enterpr1ses in renderlng water services.
These agencies relate to one another as so many d1fferent
firms in an industry. Some operate predom1nant1y as retallers
and small-scale producers who also contract ﬁith,wholesalers and
large-scale produoere for supplemental waterﬁsupplieé; Others,
such as.theIMétropolitan‘Water DiStriot of SouthetofCaliforhie,

operate es esSentialiy wholesalers. Still others,>sueh as the
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U.S. Bureau of Reclamation and the U.S. Corps.of Engineers,
operate as large-scale producers. interrelationships amongA'
agencies in a water industry are largely organized throuéh
contractual undertekings and interagency agreements supplomented
by general provisions of leglslation providing for 1nteragency
coordination, public regulation and reliance upon courts in
adjudicating controversies,

The peculiar structure of public serviee indostries
characterlzes several different segments of the Amerlcan system
of publlc adnxnistrat:on including publ1c educat1on, pub11c
health pol1ce public welfare, public streets and highways and
other types of public sexvices. Yet,_this type of structure
contradicts the ‘basic theory of organizatioo‘ured by Americah‘:
scholars‘in;oublic-administration_and admioiStretite aoalysto.'

Such scholars and analysts have folloﬁedfwoodroﬁfWiléonﬁint

holding that all systems of '"good" administration will be

organized in accordance with hierarchical prinoiples without

regard to the patterns of political organization reflected in
the constitution of different political systems. - Administrative
analysts have viewed overlapping jurisdictions and fragmentation'

of authority as pathological and have consistently recommended

“that the nomber of governmental units be radically reduced.

Operating agencies within any particolar unit of.government E
should,fron this-perspective also be sharply reduoed-by having
a few large departments subject to the adm1nlstrative conmand

of a single chief execut1ve.

idi



A number of political economists who have: been concerned

with problems of organization in a public service economv have
challenged_the principles'of organization usedyby edministra- - -
tive analysts in proposing administrative reorgenlzations.'

Relying ‘upon theor1es of externelitzes common property resources - .
and public goods these politicel ecenonists have developed

theories of‘organizat1on that are much more congruent with the.

patterns‘of American public administration. The Baslc dif-'-n

ferences in approach are dramatrcally illustrated by the report

of the Comnittee for Economic Development on Modernizing_bocal_

Government (New York CED 1966) end Robert Bish's The Public

Econogz of Metropolitan Areas (Ch1cago Markham Publishing i
Company, 1971) o e e
Since- different concepts give rise to d1fferent design
- poss;b111ties. this study of the choice_of_institutionel'
errengements tbr.water resource derelopnent hesaheenconcerned
with l),elucidating these two different epproaches‘to the theory
of orgenlzation, and 2) examining the historical.develepnent of
water 1nst1tutions in the California water industry in light of
those d1fferent approaches. -
At th:s juncture any pol1cy commission concerned uith
water policy prqblems w111 need to consider the,theory-of orgeniQ —
retion nhich it uses in formulating lts policy;proposals; Re- N
liance upon en'inappropriate way of conceptnnliring pdiigyo,._ -
problems can lead to proposals which will ;;..pr&ffgﬁaﬁ rather

than resolve-problems. Because of the significance:of’alternetive

iv
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theoretical concepts for the formulation of policy proposais,
this study emphasizes the logic and criteria which are appli-
cable to organizational analysis. |

Since the preferences of any author will influence what

he understands and reports, I should indxcste that 1 identify

myself wtth the work of contemporary political. economists. My
graduate education was largely in the classical public adminis-
tration tradition. However, my subsequent work on problems of

water resource adminzstratlon seriously challenged many of the

-,theoretical precepts I then held. My effort to understand the

logic 1nherent in the strategies pursued by public entrepreneurs

among water agencies, assuming that they were retional and in-

telligent individuals, led ne to refornulete my approach to the

study of public sdministration. This study is a product of

that effort.

~As a politicel economist, 1 would conclude that the systeu_
of private and public enterprises which comprise the California
water industry, and the American water industry more generally,

has developed a high level of productivity. This igh level of

product1v1tz,is a consequence of the extens;ve opportunities for

public entrepreneurshxp afforded gx_the system of overlapp;ng

jurisdictions and fragmentation of authority 1nherent in the

American political system. When much of the worid cries out in

want, institutional arrangements which are.capablerf a high
Ievel'offproductiyity can be viewed as important assets in

American_life. The basic structure of the American water



industrv'should not be radically eitered. ﬁeletively snali '
but important, changes can, houever, be expected to bring dis-r
tinct improvements in its perforusnce. 7" : | ) o
The basic shortcoming of the Americen veter industry is '
“one of overinvestment in water resource fhcilities. overdevelop- oLt
‘ment of some water services and a correlative neglect of other |
water services. These patterns of overdevelopment fgg_some-uses
and misallocation or neglect of otherruses,is-eAQQrect conse~-
quence of.public policies which subsidize many wgter resource
'developments Public subsidies lead to the-provision of vater
_ services where service charges do not reflect the costs of pro-
duction and the social costs of other opportunities foregone
As a consequence, water services are umderpriced excessive
a-ounts of water are used for some purposes and are made un- |
‘aveilsble,fer other purposes. Little incentive exists £or
eeveioping'institutional_srrengenents_fbr tending to water as a
‘valuable commodity. V' " :
Increasee public expenditures to subsidize"vster Tesource
.developments without appropriate user charges w111 exacerbate
',problens of overdevelopuent and misallocation and generate in-
creasing water "crises." Economic.efficiency in the weter
industry would be enhanced if public e;penditures:vere.mede
under a policy of “full" reimbursebilitv fbr.both the costs of
water production plus the social costs of other.opportunities -
foregone, ‘Revenues derived-fron water service cherges or taxes

levied upon the beneficiaries should be sufficient to cover

_vi-l
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both the cost of production and the social cost of other
opportunities foregone. |

Pricing mechanisms éan be introduced through the develop-
ment of use taxes and user service charges which can cover the
provision of most, if not all, water services. Use taxe§ are
now being levied, for example, fo cover the'costs of groﬁnd
water roplenishmont programs in southern California and can
be brohdly extended to the provision of other water services

inc!uding ‘the discharge of waste water. Incentives will exist

for the reclanatlon of waste water when such efforts become

less costly than alternative patterns ‘of developnent

1If vater is priced to cover full productiqn costs plus 
the full.social costs of othef Opporfun;ties:forggone, then
ihcéhiivés will develdp torfhcilitate‘iﬁstifutional ﬁrrangéQ :
ments which allow for buying and selling qf'bbth Short?tgrh_
rentals or”ieéses and long-term ﬁonveyancés df;water'fights
among water producers. Such dovelopﬁentﬂ'wi)l‘ohly occur |
when the value of water is sufficient to cover costs of water- |

master services for monitoring water production and for keeping

‘'water accounts for each and evéry wator,pfoducer-uithin the

context of particular basins or hydfographic areas where con-

ditions of suppiy can be equafed with conditions of demand .

Pricing mechanisms based upon user taxes and‘uate: service
charges are more effective mechanisms for teking account of
sbcialucosts than are statutory prohibitions which depend upon

criminal law procedures backed‘byrpenal sanctions fbrrthéir

vii



éiiforcement . Laige public expeﬁditﬁres‘to édbﬁidiié water -
fesouice ‘p‘l.'ograms b.ackedr by publ.:lc enforcement prograns which
rely ubonjﬂmusclé" or "clout"'t§ enfbrce‘siahdards of public
conduct bﬁtrwhich fail to cover costs by appropriate user
charges can ﬁé“expected té contribute to iﬁcfeasiﬁg problems
of misalloc#tion. VMisalloca;ions:wiil occur_in thé provision
bf water §ervices, in the use of general treasury funds for
social bfiﬁefy wliere recipients do not bear the relévant costs
and in an overloading of the American system of criminal jus-

tice as well.

viii
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Part I

INTRODUCT ION

Chapter 1

SOME PROBLEMS IN THE ASSESSMENT OF ALTERNATIVE
ORGANIZATIONAL ARRANGEMENTS

The Peculiar Structure of the Averican Water Industry

The organization of institutional arr#ngements for water
resource development chailenges much of the conventional wisdom
in academic scholarship about efficient organizational structures.
Institutional arrangements for water resource defelbpment conform
neither to the market model traditionally used by economists for

-conceptuﬁii#ing efficient orgaﬂizafion of ecoﬁoﬁic.relationships
nor to the bureaucratic model used by administrative analysts for
conceptuali;ingran efficient system of public administration.

Classical economists view'comﬁetitive market arrangements as

- necessary conditions for efficient allocation of resources in an
economy.  Yet the development of water resources is marked by the
absence of competitive market arrangements for the distribution
of water-related services to ultimate consumers,-'Where;profit-
able priVate'eﬁterprises have engaged in_the prpvision.of_water
. supplies, those'énterprises are organized as closely regﬁlated
monopolies for supplying vater as a publ?c.sgrviceﬁ Opeh compe-
tition among enterprises providing public water services is
generally viewed as deliterious to social wélféié. The pro-

vision of water supply is a "natural monopoly” where the



ggdition of-é';ecoﬁ& Of third supplier will gréﬁtl}.in;¥§ase
capi£31 ébsts without compensatiﬂg-beﬁefiﬁs for Qater users..
The predom1nant form of pr1vate enterprise nroviding ser-
vices to water users 15 a non-profit, cooperative form of
enterprise ' | L R , | .

In addition to non-prdfit, mutual water companies ahd
profitabie, public-utility-companies,-Americané are also
provided water services by a host 6f,public agencies organ-
ized as departm@nts of mun1c1pal governments, public water
districts, agenc1es of coimty governments, state govern-'Ji
" ments and the Federal government. Water_inst1tutlpns are
predoﬁinantly'public egencies capabie of exerciéiﬁg govern-
mental prérogativeg,in the provision-df wéter as a public
-Service.. |

th;jthis constellation of publi;,agbncies has_developed
withoutfbeing'intpg;ated into & uﬁitar& chaih of-cbmmanﬂ aC_'
countable to a single chief executive in a h1erarch1ca11y-
ordered system of. public admznlsttatlon as would be recom-
mended bxrtraditional scholars of public adminiSttation or
'by‘adminiétréfiye analyéis.--The organization of water
resource agencies reflects a fragmenﬁgtiqﬁ of-aufhoriﬁf,
an overlapping of jurisdictions; and the pqrsuit‘pf spedial-
ized)public interests that have usuélly been ideﬁﬁified as
pathologiéal chargctéristics of American public gdministra-

‘tion by these same edministrative analysts,



| Thig configuration of overlapping waferrservice ﬁgenéies—
tends'tb téke on the characteristics of an industry.1 But
in this case, the "industry" is composed predomiﬁately of
public agencies which do not engage in difect competition
for the conéumer's dollar. The compe#itive relationships
occur as rivalry among diverse.public agencies. In their
relationships with one another, some water service agencies
function as large-scale producers, others function as inter-
mediate-scale prodﬁcers and wholesalers, and still others
functidn as sﬁall—gcale ﬁroducefs and diéfribuforé.. Iﬁdéé&,:
éuch relationships can be found iﬁ most areés of-tﬁe United
_Sfates._

The competitive rivalry which‘doés e#ist amoﬁg water
service agencies within an industry rareiy occurs undér-con-
ditions where waﬁer users are provided_ﬁith'direct.accesé
to.alternative vendors of water supply within any given
water service area. Instead, competitive rivairy usually
occurs among agencies when alternative sources of supply
are being considered and the cost of different aliernatives
are contemplated not as direct prices but as shadow prices.
The existence of shadow prices gives rise t& a shadow mar-
ket where water serviée agencies can ccntemplate'the cost
and choose from the alternative sources of supply that are
'potentiallf a&ailable to them. In a few limited cases whefe
public ﬁﬁter_agencies have developed water exchange agrée-
ﬁents, water exchanges take on some of the charaqterisfics
of a.spécialized and limited commodity market,.:
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This typé‘of'public service industry:conforms neither'totthé
market model used inrtlaSSital economic theory‘nor to the
bureancratic model fbr the organization of public servites~.
~used in the c13551ca1 theory of publlc admlnlstration.
Compet1t1on occurs under c1rcumstances which administratlve ,.
analysts view as pathologlcal, and it fails to occur in the
product market. Yet. the various 1nst1tutiona1 arrangements
which Ameritans'have dev1sed as a means for undertaklng pro-
‘grams of water résource development reflect a long_history.
These character15t1c patterns of orgarlzatlon re-occur .
throughout the United States with modiflcatlons to reflect
SPECIallzed problems of water resource development exlstlng
in partlcular areas. |

The Amer1can water industry is a publlc serV1ce in-
dustry without a compet1t1ve prodqct market but wlth a.com; |
pétitire rivalry among the,printipal'ogenCiés‘for:the re- :'
sourte-supplyt' This competitive rivalry’may provlde‘a;
_coordinatlng mechanism which substitutes in pnrtafbr mech-
anisms'of.bureaucratic control.~ Being-noither fish nor
fowl, this species ofiorganizational arrangenent has ret to
be prOperlyuldentified nnd its behavioral charaCteristlcs
to:be adequatel} explained. | |

The per51stence of a pattern of organlzatlon‘1n the
development of water resources wh1ch deviates substantlally
f_romr the market model in classical econouuc th_eo_ry; and the

buréaucr;tic model in administrative theory calls fpr 



serious reconsideration of the organizational basis for water
resource &eveloPment in the United States. We may be con-
ffonted with a choice of institutional arfangéﬁents that in-
volve a larger érray of alternatives thaﬁ thosé ﬁhich ﬁ;e
afforded by models of market organization or modeis of
bureauﬁratié organization.‘ The frimary pur?bse of this study
is to explofe the alternative organiiational arrangement§

which have developed as a part of the American water industry.

The Choice of Institutional Arrangements

In the last decade or two, sého;#ré in economics and
politicallsciance have been developingrthe fhgoretical fbuhda-
'tibﬁs‘for'an analysis of different'insfitutioh#lxarrange~
_ménts. Much of this literature was generatéd‘b? eéonomists
who were concerned with'problems of market We;kness and
market failure. When market organizations maﬁifest sub¥
stantial deficiencies, recourse to publié¥sector solutions =
is an alternative method for securing the provision of goods
and serviéé; in an economy. Consideration of public-sector
solutions, however, has lead to an increasing awareness of
probleﬁs of institutional ﬁeaknesses and institutional‘fgil-
ure among public organizations. | |

I shall assume that no single set of decision rules as
refle&ted in any particular institutional artaﬁgement will
be sufficiént to sustain pfodﬁctive relationships in water -

resource development. Any one type of institutional
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arrangemeht_will offord certain'capaoilitieshfor;generofing
a Iimited.range of desired offeoto.. However, every insti-
tutional-orrangemeﬁt will be éubject to serioos liﬁitotions.
InStitutionai deficiencies will become appareot'if those
limits are exceeded.

In short, no form of organization is "good" for all
social circumstances.Z We should not expect a "good" struc-
ture of,iosritutional arrangements for water resource develop-
ment to conform to a simple fornula applicable t6 all different
circumstances.‘ Inst1tutiona1 analys1s should be able to spec-
ify the capobil1ties and limitations inherent in different
types. of 1nst1tutiona1 arrangements and to 1nd1cate the con-
sequences wh1ch can he expected to follow when those 11mits
arerexceeded. On the basis of such analyses, we should be
ab_ie to oétimate the approprioteness of altornativa in’éti-_
tutional arrangements for a viable syotém of Qator resource
development in the contemporary scene. : |

If no form of organization is 'good" fbr allrpurposes,
we should also assume that the terms and conditlons 1nherent
in the organxzat1on of different instltutlonal arrangements
are not a matter of indifference to people attempting to
develop appropr1ate 1nst1tut10ns to provide water services
under_a yar1ety of circumstances. We_would expect.peoples'
preferénces to be -expressed ih the;r choioe from~among-rhe
alternative institutional arrangemonts théh are;ovailéble

to them. The opportunity to choose from among different



institutional arrangements may indeed be one of the most im-
portéﬁt choices available to people in a democratic society.
A choice of institutional arrangements may.be'ét least as
important as the éhoice from among alternative goods and ser-
vices available in a market aéonomy. The choicé of institu-
tional éfrangements is, however, essentially a political
choice rather than an economic choice. Political choice is
a choice of decision making arrangements for thérallbcation,
exercise and control of decision making capabilities among
%éoplé::;:. _ _ S S
1f we are to clafify the problems inﬁolﬁed in'the cﬁoi:e
of institutional arrangements, we are confronted with the |
task of specifying the terms on whicﬁ different institu-l'
tional alternatives are available. Such an effort‘willibeﬁ
plagued bjAsubstantial difficulties. Howévef,'ah ihitial
effort can be made by indicating some of the cbnditions df
institutional weakness and institutional failure which are
characteristic of the different forms of organizational
afr#ngeménts that are relevant fbr'organiziﬁg ﬁuman‘entef;
prise'in-ﬁaier resource development. In explpring some of
the soufces of organizational deficiencies, we sﬁall first
examiné'tﬁé coﬁclusions reach by péliticai‘ecbnomists‘re-
gardingrmarkef weakness and market failure. We shall then
turn to'the sources of ofganizationalrpathologies idén;ie
fied by-administrative analySts as cont;ibuting‘fo shdrt-.

comings in the American public administration. This



apﬁroach'has‘servgdlas the basis for most Sf{thé'effdfts to
reorganize Aﬁefiéan public'administration during the Twentieth
century. Much of therdnalysis of:orgﬁniiatiphalVpaphblogiesl a
made by a&miﬁistrative analys;s is now being challengédﬂbyﬁ
contemporary scholars who have identified serious problems
of insfitutibnal weakness and institutional failure»inilarge-
scale publid bureaucracies. We shall, thus, examine. the
issues associated with the sﬁortccmings of large-scale
bureaucraciQSf We are then left with the question of whether
the pecu11ar structure of the Americen water industry repre-
'sents a d1fferent form of pub11c administrat1on requirlng o

somewhat different modes of analysis for dealingjwith suph

& system of organization.

Cond1t10ns of Institutlonal Weaknesses and
' ' institutional Failures

”Soﬁrces ngMarket Weakness and Market Failure .

In economic theory, market organizatioﬁiis-hased'upon '
an asSumption'that individuals are free to enter into Erans-
actions with one another to buy ana sell various'éoods and
services. FEach individual is presumed_to be a fationa1,_s§1f—
‘inferesféd person who attempts to maxiﬁize his net eéonomic

advantage. Buyers and sellers will compete with one another.
Whére nuﬁerdus competitors exist among bbth bu}érs and sel-
lers iﬁ any commodity market, tﬁe cbﬁpétitivé‘foiée pf-tﬁe

" market wili, in the long-run, establish an equilibrium where



supplyréquals deﬁand at a price which is equal to the cost

of producing the marginal p:oduct} -If all commddify markets
were perfeétly competitive, the marginalrvalhe.of each Com-'
modity would be equal for each and eﬁery commodity.

These conditions can prevail where the goods and ser-
‘vicés suﬁject to economic tfansactions are highly separable
and homogeneous. Such goods and services can Be packaged,
contained and measured in discretc units and can.be exchanged
under circumstances where the potential buyer can beex-
'cluded from en;oylng the. benefit unlﬂss he is w1111ng to pay
the prlce. Such commodlties should also meet the condit1on ,
that ihéir consumﬁtion is é#élusive so thaf any.§ne.persoﬁ's
: fééhsuﬁptioh’fhliy excludes anyone else from enjoying the
good. 'Gobds which are fully séparable and are §ubje¢t to
exclusion in Egssess1on, 1n exchange and in consgggtlon can
be defined as purely private goods.

As the structure of events, which are viewed as "goods'"
in the sense that people have a value or a demand for such
events, begins to deﬁart ffom conditions of sepaiability
and exclusi#ity iﬁ posse#sion, exchange-and use, ﬁbnditions
of 1nst1tut1ona1 weakness becOme apparent in market organ-
1zat10n. Economists have broadly characterized three types
- of events which depart significantly from ;heir ponception
of a pureiy private good. These inciu&e exterﬁaiities,
‘common-pool, flow Tesources and public goods. ' Problems of

institutional failure in market arrangement increase as one



ﬁov63'ffom'extérnaiities'to pﬁblic-ﬁoods Market arrangements

will fail to sustain the provision of a purely public good

Externalitieé

An externality oan be defined as an effect associated'
with an economic good whlch cannot be readily contained by
' those involved in a transact1on and spills over in the sefise
of imp1nging upon others in the neighborhood. | _Posit1ve |
externalities afe those wﬁich have a beneficiai ﬁiighborhood
- effect. Negdtiveaaxternalities are_those-whioh-ﬁave detri-
mental;conseqUences-for-othera'ih a:neighbofﬁood; Exoeptffor
the attriouae characterized by indivisibilities, othe?:a%e
'tr1butes of that econémic good may be hxghly separabla and
thus have the characterzst1cs of a private good Most uses
of water will, for example, generate negative externalit1es
as the qua11ty of water is likaly to diminish afterleach
use, 'Exfernalities bécome problems only as-tHé?‘éSéume'sig-*
nificance in the 1nterpersona1 economy of a communlty of
1ndiV1duals The problems posed in any effort to control
externalities are simllar to those involved in- events having
‘the attrlbutes of common—pool flow resources and public

goods.

Common-Pool Plow Resources
A common-pool flow resource can be def1ned 45 some set
of events ‘where several individuals may make a separate and

individual consumptive use of the resource while the supply
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of the resource is indivisible and is shared inrcommon.4 _The
use or consumption by one may imﬁair its use or consumption

by another even though the severgl users c#nnot exeréise
exclusive possession over the supply of the resource. In

the eveﬁt‘that a common-pool, flow résource is a replenish-
able or renewable resource, no serious prbblems of intér-
dependency may be generated until the demands upon the resource
begin to exceed the sustainable $upp1y. In exceptional cir-
cumstancps, use by some can even enhance the utility of others
as ﬁﬁen.the storage of flood waters.fbr‘dfy—séésbﬁwirfigatgon
ﬁéy reducé‘flood flows and thus decrease the aggregaté‘ﬁﬁdﬁn; |
of pdteﬁii#l flood damage. . o .

: Whefe demands exceed the supplf of 8 common-pool, flow
'}esourée;'éerious problems are engendered because each per-
rson's use will exclude use by others, but;noAbne user
can effectively control other users; Competitiye rivalry,
in the use of a common-pool, flow resource whereidemand ex-
ceeds supplies will engender a deteriorating situation.

Every increase iﬁ demand leaves the aggregate 6omﬁunity of
users worse off. The failure of the exclﬁsibn princiﬁle to
operate.in the possession of a common-pool, flow resource
‘implies that such a resource must be treated as a common
property‘subject to individual use bytmany.differgnt users
having separsble inte:ests in that cﬁﬁhbn prbperty; The
separabilitf of use also implies that a péftidliiﬁtéfesf

may be identified as the basis for a priﬁéte'property; The
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-partitioning of property rights to a common-pool, f}oﬁ re;
source'always poses difficulties in deaiing wi;thhe inteté
| depeﬁdencies and indivisibilities of sﬁpply as aﬁainst divis-
_ ibiiity‘in demands and useg. Thé widerrange of iaint and
alternative uses characteristic of‘mﬁny watgr‘féﬁources gen~
erates substantial impediments to the use of market-arrange-
ments for éilocating the differentrgoods and Servitesrwhich
are inherent in a water supply system. The 1a¢k-of an éx-_
clusion principle applic#ble to the possession 6f water at
its source and the exlstence of elewents of exclus1on in
the consumpt1on of water supplles 1mp11es that non-market
arrangements may be necessary for dealing with many_of the'
‘:common-pool-aspects of a water sﬁpplf system; whiie aspects
~of market Qrgahizatidn‘Cah be utilized iﬂithe distribution
and sale of sbme water services. |

- If a'éommon-pbo1,'floﬁirQSOUrce'ié ggsvédbﬁeé£ tof“-
direct consumption, then the problem of intéidépendeﬁcies may
exist only'amohg producers. Those producersvmay'ultima;ely
be subject to market dynamics in the sale of products made
available to ﬁltimate consumers if thosé products can bé'
packaged into discrete, separable un1ts. The éxistenée of
0il supolies in underground pools where the surface rlghts
may be owned by nmumerous pronr1etorh would be an example of

B common-pool resource not subJect to direct consumption.

Numerous petroleum products can. be transformediinto relatlvely‘

discrete packageable units which can then be sibject to sale
‘under mﬁfket'conditigns.
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In the case of water supplies, an intermediete situation
exists where the resource may be a common-pooltresource whieh
is not directly consumed in 1ts'natura1 state but is subject
to intermediate production processes involving storage, di-
version; transmission and distribution. The commodity nay
then be confined and metered for sale but is not subject to
distribution by competing vendors. Such water services can
be marketed. but the regulatory effect of market competition
does not prevail under those ciroumstances. The potentiul
power of a monopoly water supplier over water consumers a
would be expected to generate substant1a1 elements of mar--: 

ket weakness.

Pnbiic‘Goods

Publio goods are similar to the common—pooir flow.re-
sources with the important dist1nction that the ultimate user
or consumer cannot be exeluded from enjoylng the. benefit made
available to any other consumer.5 The 1ndxvisibilit;es are
such that many persons can relate themselves to a particular
set of events and consumption, use or enjoyment by one does
not exclude consumption, use or enjoyment by others An ef-
fort to provide a public good for some implies that sueh a
good will necessari;y be made evailaole for all who may live
witnin'the relevant domain of that set of events, since no
one can be exoluded‘f:om enjoying the benefits'nnich_are

made available.
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The various uses of water range over the specﬁrum'og
the above distinctions. The relatively friviei case of bot- o
tled weterjmeete the criteria associated with e-pere;y bri-
vate good;:'nest uses of water involfe signifieant_eetefﬁal-
ities. The common-pool, flow resource charecter;stic of
'most water:supply systems implies that cemmen property re-
letionshipsrfermeete the field of water resource‘development.
rFloodlcentrel measures come close to approximating the coef
dition of a purely public good when viewed as a means of
reducing a natural threat or hazard whlch might otherWise
ceuse substantlal losses in individual welfare. Each person
within a flood plain will benefit without excluding others
from also'benefiténg up to some limit of the‘regeletive_eep-
~ acity of-the flood control system, The ngood" in this eese
is a reductlon in the cost of a potential "bad "_ |

Since water resou;ce developments are largely confined
to the c1rcumstance 1nvolving 51gn1ficant extern311t1es,
cormon-pool, Flow resources and public goods rellance upon
individuallstzc choice characterist1c of market arrange—
ments for producing and allocating water will generate ser-
ious'problems of institutional weakness and—institutional-
feiiuxe;_'The characteristic petterﬁsrof institutienai failure
‘evokee by'ihdi#idualistic choice in ﬁhe'preeeeeelef a common-
pool, flow resource or a public-good siteetien eili-ee con-

“sidered in the following section.
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Individualistic Choice and the Tragedy of the Commons

If we assume that each person is free to decide for
himself in the pursuit of his individual interest vhere a
community of individuals are concerned with a cqmmdn-pqol;“
flow rpsﬁu:ce or a public good, some seridus'problems.foliow
as a logicﬁl consequence. Each individual will maximi ze pis
own net welfare if he takes advantage of the common properéy
or public good at minimum cost to himself. -Wheﬁ‘the-aggregate
demand of all individual users exceeds th§ availabie supply
an increase in demand byJéach.user, #n increase in the mum-
ber ofiusérs,‘or bqfh. will involve'an_increasing'cosf in
iﬁpaired'ﬁupply for other users in édditiqﬁ to individual
cbst that eéch persoﬁ bears in makiné ﬂis;éﬁn uﬁé, Howéver,

- each person will calculate only his individualrcq§; andkwill-
Vignore‘fﬁe social costs imposed upon othefs. He will choose
a "dog-in-the-manger" strategy‘of.pursuing his own advantage
and will disregard the consequences of his actiqns'for—pthersf
Fuithermore, some individuals will be motivated to cohCea;
information about their own infentioﬁs. should others pro-
pose any form of joint action, they might then rémaih'free

to takéradvantage of any opportunities.created By the joint
actions bf others. If voluntary actions were tﬁkeﬁ to cur-
tail démand, some individuals willlﬁursﬁe a_"hoid-éuf“L
stfategy and the hold-outs will be freq'to capturé'a)lion's
share of the benefits derived from the voluntary joint actions

of his neighbofs.r As long as each person-is free t@rdeCidé"

15



his own course of action, the probability_of soﬁeéﬁe_pursuing
a hold-out strategy is high.and the presence of hold—oﬁts
will‘threatén the stability of anyijoint volunfarylroiutiqn.

If'this competitive dynamic is allowed to run its course,
soéial-cosrs will escalate to a point where thé potential
economic surplus to be derived from optimal'uée of‘a.cdmmén-
pool, flow resource will have been e11m1nated by excessive
investment in individual efforts. Exce351ve investment in
resource use w111 reach a point where operatxons are sus-
tained without economic advantage to the community of users )
Individuals in weaker economic pos:tionsrwill be forced out
and the neighborhood éffect will be to. géneraté poverty,
deprlvations threats, and even v1olence. : .

Thls eventuallty has been characterized by Farret Hardin
as "the tragedy of the commons . 7 Individual1st1c dec1sion |
‘making applied to commcn-pool flow resources will inexorably
result in tragedy unless the structure of decis1on mak1ng
arrangements can be modified to enable persons to act joxntly
1n~re1at10n‘to those resources as a common'propertyﬁ Poren-
tial recourse to coercive measures will alsbjbe receSSary
to pre:iude a hold-out strategy and regulaterpatternsaof
use amon§5a11 users. Uﬁrestricred indiridualisric derisibp‘
ﬁdking iﬁ relation to common-pool, 'flow Tesources or public
goods will lead to the competitive dynamlc of a negative»*
sum: game the greater the 1nd1vidua1 effort the worse-off

people becomer
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The problem arising from the indivieibility of a pdb-
lic good and the structure of individual incentives created

by the failure of an exclusion principle is the basic problem

examined inlMancur Olson's ﬂogic of Collective ACtion.s
Olson coﬁcludes that individuals cannot be expecfed to form
large voluntary associations to pursue matters of common or
public interest unless special conditions can be met. These
conditions wiii exist onlf when members can derive a sebar-
able benefit of a sufficient magnitude to cover the cost of
membership or where they can be coerced into bearing their
share of the costs. Thus, we cannot expect people to organ-
ize themselves on a2 voluntary ba91s to manage a common pool '
'flowrresource or secure the provision of a public good.
EVeﬂrthe_eitieulation of ﬁuﬁlic demahdsitoibndeEteke gevefn-
mental action can suffer from what might better be called
.tﬁe logic:ef collective inaction under coneitions ef indiv-
jdualistic decision making. | :
When individuals act with the legaleindependence char-
acteristic of decision making in market structures in'rela-
tion to the structure of events having the attributes of
externalities, common-pool, flow resources or-pﬁelic_goods,_
we can conclude that institutional weaknesses or institutional
failures will occur. The pagnitude of<the-ehortcomdng§ will
dependjupoﬁ the importance of the externality, er the degree
ef_indiVisibility occurring in the comhon—peel5f1ewe:eeource

or public-good situation.
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The Diagnosis of Organizational Pathologies in
American Public Administration -

The problems of,market'weakness and market failure
‘associated with externalities, common-pool-flow-fesouréesf.-
or public-goods imply’ that $omé ‘form:of public
control and pub11c decision maklng is necessary to deal
with these events. However, American preoccupat1on with
problems of political reform and administrative‘feOfganiZa-
tion ﬁieaily point tb instithtional_shortﬁomiﬁgsfin-the.pﬁb-
1ic sector. 'Recourse to. non-market arr&ngéments to procure
the prov151on of a variety of public goods and services may -
be a necessary condition for advancing human welfare\but
rqliance upon governmental organization may, 1n=turn. en-
gender conditions of institutional weakness and institutional
- failure. fheée;conditions need to be éonsideréﬁ in ¢6n-
cebtualizing the appropriateness of public oréani?ationgl :
' arrangements for thefprﬁvision of goods and sérViées where
market conditions fail to provide satisfactory solut1ons.
| Beginning in the late Nineteenth century and early
Twentieth‘century, American_pol1tica1'sc1entzsts'develpped |
a forﬁ df'ihstitutional anﬁlysislwhich waS'édncerned with
the dlagnosis of patholcgical conditlons giving rise to o
'serlous shortcomlngs among .public o*ganizations. A series
' of_reforms.were prescribed as means for correctlng‘these

gdeficiehciés;
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The initial concern of these political scientists was
with the gross patteros of political corruPtion which had
occurred in the post-Civil War period when_Aherican social
and economic life was undergoing radical transformations.
Competitive rivalry among many different units of govefn-
ment often gave the appearance of generating a tragedy of
the commons when dealing with problems of public policy. o
Efforts to initiate reform measuras in one state could be
frustrated by the propensity of large-scale business enter-
pr1ses to shift the1r favors to those states wh1ch were less
sympathetic to reform. The states whlch madeAno efforts
" at refofm.functioned as hold-outs to,negatertheﬂefforts of
some statee to regulate sooidl probleme'of concerﬁ to people
in many states. ' - |

The dynamics inherent in the tragedy of the:coﬁmons,'
indeed, can apply to rivalry among units of government when
:thex conffont interdependencies which are intergovernmental
in scope. The United States constitution had been forou-
lated as a means of avoiding such a competifivo'rivaltyr"-
among the‘various American states over problems of collective
security, interstate commerce and related oatters. The
availability of a national government capable of'rogulating
oublic'affeirs tﬁat impinged upon interstate relationships
provided alternative institutional afrangementerfof dealing

with problems of rivalr& amongithe statesl.
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The oultiplicity‘of governmental units in the American
system of goVernment and the constitutional separation_of
powers which divided authotity among difforent}btaﬁohes of
government were viewed by political scientists as contribu-
ting to other elements of institutional wétkness} The loog
ballot created by the large oumber of‘public‘Officiols;
eleotedrin the different jurisdictioﬁs wos.identifiod as
overburdening American voters. The overburdened voter, ac-~
cording to these analysts was unable to make a discrlmln*
ating choxce in picklng cand1dates for public office and ;,
relied 1nstead upon party slates. Political parties, thus,
became the instrument for overcoming the fragmentatlon of
authority among the separate decls1on structures and the |
different units of government. The active d1rection of
government was assumed by party bosses who conttbllod aff
fairs Behindltﬁe'facade of numerouo offices, decision struc-
tures and.onits of éovornment. From thiS'pointtof_Viow?
'foforMeroiarghed that the poIiticalirebponoibiiity'of‘eiectod
officials-could be increaéod only bf-l) draoticollf reducing
the numoer of officials that were popularly‘eloctod aod.

2) developing_aoresoonsible party system where~tho porty
winniné:the_support of the majotity.of the electorate--not
individoall)t-olected office holders--would assﬁme‘ ‘authotity B
for the conduct of government w1thout belng frustrated by

a system of checks and balances. 9
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to gllocete decisipn-making'capebilities sufficigec;to‘get
a job done but to otherwise re;;iict the'pewer‘of,command.r.
to a'mipimum. *Finallf. we would expect the-community of
people being'served by public fenctionaries to have reserved
sufficient decision making capabilities for themselves that
they coﬁld'effectively challenge the operation‘of those |
functiohcriee whenever their performancerfailed to be satis-
fectorylwhen measured by a standard of reasenableness shered

by practical men.

The . Scope of this Inquiry

In pursuing this inquiry into the. availability of alterna-

tive institutional arrangements and the place. that such alter-_

ng;iyeaghage in the choice_of‘institutional arrangements for
‘water resource development, I shall proceed wichlteollevels
‘ef analySis The first level of analysis will be a theoreti-
cal inquiry into the temms and condit:ons of polit*cal cheice
on. the assumption that a choice of organizational arrange-
ments or inst1tutiona1 arrangements is essentially a matter
of political choice about decision making arrangements rather
than qﬁleconomic choice about goods and services. Part II,
thus;_wlll'be e‘theeretical inquiry into the tefme and coe?

ditions of politicsl choice. Chapter 2 will examine the

logic of pclitical choice to a point where cenditions-affeccing'

alternative political arrangements for different societies are
indiceted. Since the American political system was con-

cepthalized on the basis of limited constitqtional government,

2t




"-

for the-organizdtion-of public administration in a democratic
society. |

Perhaps the peculiar structure of American institutions

for water .resource development represent efforts on the part

of Americqns to build_substaﬁtial eiements of democratic

administration into their system of prlic administration.

' Those elements of democratic administratjoﬁ would display

characteristics substantially at variance with a hierarch-
ically—orﬂefed system of bureaucratic administratioﬁ. We
would expect to £ind elements of burcaucratic administra-
tion buf we would not expect those elements to be the dom-
inant characteristics in a system of'aamocfatic administra-

tion. Instead of a fully_integrafed ;tructﬁrp of commgﬁd} N

v would expect to find substantial'di5§bisiohi5f aﬁthbr1ty

“in many different,étructures of command. The exercise of

control over the legitimate means bf'éoercion‘ﬁhulé not be
monopolized by & single structure qf;authdritf. We would
expect to find persons ffom diverse bgckg:bunds in com-
munities exercising leadership and entrﬁpreneurial initia-
tivo in the developﬁent and conduct of pgblié enférpriseé
to frovide different-types of water:services. ‘We would

expect such enterprises to be constituted in ways that

placed"extenéive reliance upon decision making mechanisms.

reserving important decisions qulcoﬁSideration by all of |

the mémbérg of a community and their.qlecfed‘tﬁpreSéﬁtéfives.
We would also expect the constitution of such enterprises

a1
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. _opposite the 'expert!’ facing the trained official
. who stands within the management of administra- .
tion, 30
Hhile Weber did not view w1th favor the fate of modern
man in a society governed by a fully-developed bureaucracy,
he did not perceive.any other alternhtive‘ts,being effecti-
vely atsi;able. In making passing reference to "demncratic'
gdministiation"'as a form of public édministratiqﬁ to be
contrasted with bureaucratic administration, Weber idehtifia&
‘democratic administration as being based updn.thq'following |
defining characterittics: 1 an-egtlitarianfiéstﬁptidn'that
everyone ts'qualtfied to particip#te in the cdﬁdutt‘of put-
lic affairs, 2) the reservation of all_important,decistons'
Ifdr consigerationwby all ﬁembers of the coﬁmunttf.énd theif |
Qlected reptesehtatites, 3) restriction of tﬁe power of
command to a necessary minimum, and 4) modif1cation of the
status of administrative functionaries from that of politicaI‘
masters to that of publlc‘ servants.
| Weber identified democratic administration to be "a
marginal-type" case which could not be treated as a "histor-
1ca1 starting point of any typical (or general) course of
development e “31 He dwelt upon the 11mitations of |
-democratic admin1stration and indicated that it could only
"gpply to Iocal orgenizations or organizations with a lim1ted
number of members. He did not contempiate the'pqssibility
‘that démotratic administration might be juxtatoétd to

~ bureaucratic administration as an alternative arrangement
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Tule of good administration for all govermments élikq,r Inétead,

1 shall follow a suggestion made by !Max Weber that an altbrnaj
tive to a buresucratic structure in public_admiﬁistratién
maylexisf in a'forﬁ of édministration which he characterized
s ‘'democratic administration.™ A
Weber shared Nilson'sApresumption'that a'§}§tem of

bureaucratic adninistration provided tﬁe basis for a rational

~ legal order that was technically superior to anf other form

of administration. His judgment about the suﬁeriority of
bu?éaucragic administraiion was, however, accdmpahied by an
ambivalence about the social conseduencqé wﬁich would fldﬁ-r
from a "fully developed bureaucracy." o

"Where the bureaucratization of admin1stration has been

‘ completely,carried thrpugh,' Yeber antxcipated that “a form

of pdﬁqr’ielat{dhship is established which is viftdhl;} in-

dastructi.ble."-28 The fully developedfbureaucratic'machind‘

will harness the professional buresucrat to his_ﬁ@sition
in the apﬁaratus so that he will function 1ike & cog in N
machine. The material fate_of the masses of ﬁeople will
depend more and more upon the operétion of!burééucratic or-
ganization.‘ "The idea of»elimingtingrthose dfganizafions,“'
Weber concluded, "becomes more andlmo:eﬂutopién,“zg‘_Fihally;
Weber‘concludéd that: | | 7

Under normal conditions the power posxtion of

a fully developed bureaucracy is almost over-

towering. The 'political master' finds himself
in the position of the 'dilettante’ who stands

39
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Substential agreement_exists erong econonists-regarding
the conditions of market weakness and market failure. Less
agreenent exists about‘the appropriate remedy. An increesing
level of agreement is developing among economists, politicnl
scientists and sociologists about the existence of bureeu-
cratic dysfunctions in large-scale public bureaucracies.
These conclusions point to the need for a critical re-
assessment. of the conditions which tradi- | |
tional students of American public administration have as-
sumed to be pathologicel factors that contribute to short-"
comings in the. American -system of government The institu—
tionel weaknesses occurring in large-scale bureaucracies -
imply that the traditional,principles_of public administra-:
tion are subject to limits-which have not'been vell-srtic-
ulated The availability of different organizational arrange-
' ments for developing systems of public administration needs

‘to be seriously reconsidered.

The'Possibility.gg_Other Alternatives

The primary purpose of this study is to explore the
possibility that the peculiar structure of-thepAmericen water
industry_nay Tepresent an elternative mbde_of,organization |
for-deeling_vithlthe'range_of goods'anoiservices associated
with water resource developuents. In underteking tnis-study
of the choice of institutional-arrsngenentsrfor.water,resource
_fdevelopnent, I shall proceed on the assumptiontthat ﬁoedrow |
Nilson vas in;error when be.essumed that there is but one
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presumed to be the bencficiaries (but becoms Subjecfs) 3} fail
to prOportlon supply to demand, 4) allow the use of public
facilities to erode by failing to take actions to prevent one.

use from‘dominating other uses, 5) become 1ncreasingly error

- prone and uncontrollable to the point ﬁhqré_publig actions

deviate radically from public rhetoric about organizational
goals, and 6) eventually lead to a ci£¢umstanée‘whéte remedial
actions exserbate rather than ameliorate problems. The cir-

cumstances which generate organizational dysfunctions in

'lérge-Scale Buréaucfacies pose problems which“reQuire serious -

reconsideration of the theory of organizatlonal arrangemants

applicable to puhlic administration..

A Reconsideration of 0rgan1zationa1
Alterna-IVes

6ur.examinatiﬁn of the efforts of’@tpnomists‘ind politicgl-
scientists to assess organizational'cgphbiiities'and limita-
tions indicates that substantial difficulty will Eonfrdnt
those who are concerned with the éhbice of instiéutionai‘ai-

rangements for water resource devalopment. A part of*this

.dxffxculty arises from ‘the basic 11m1tations inherent in the

vwork of_social scientlsts concerned with 1nst1tutiona1 anaiysis.

Pasic contradictions occur in the recommendatidnS'made by

“scholars and administrative analysts using the traditional

public administration approach when contrasted with those -
who are increasingly concerned about the organizational
dysfunctions which occur in large-scale public bureaucracies.
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in the discretion which users can'éxe;cigeAin relation to
cqmmon‘fhciiities made'avaiiable:to them. AThé~developmgnt
of such ru1e5'aﬁd repulations are relevant both to-the
scheduling of producticn processes and_ﬁo'the ordering'oﬁ use
pattefns by'potentiél u;ers or consuners. These rules and:
regulations like-any set of decision rules are E2E;§gl£7

generating, sélf-modifyiqg, nor self-enfdrciqg; Thus, we

are confronted with the basic problems of who sh§11 enact .
and.enfof¢g rules of condqct to govern relations-among in—
dividﬂalé who use cormon. properties ot public faéilities.
Administfative rules and-regulations}are noi{a_matter_qfi
‘political ihﬁifference io the.ﬁsers_df such goods?ahd ser-
viéeé.' | | | . |
.Wﬁilé?bureaucrétic ofganization will contribute 5ighi-
ficant'iﬁstitufional capabilities in the orginizatiOn of
any enterprise or agency concerned with thé_ﬁdnt:ol_of5ex-
ternalities, the managément of 2 common property resource
or the provision of a public‘good, such a form of OrganiZa-
tion will also be subject to serious institutipnal‘shdrté
'comings, An_o?timal scﬁlemof"pubiic enté;prise'needs to
1take account of diversity in demands, pfoduction=econohies,
relatiﬁnship_of demand to conditions of §upp1ytanﬂ-relhtion-
ships ﬁhefé one pattern of use ﬁay impair other paffernsrpf-
use.rlThe véry largé buréauc?acy will 1) become!increasiﬁﬁly
 ihdis¢riminate in its fesponse to diverse demﬁpds,-Z)_iﬁ- 

- pose increasingly high social costs upon those who are
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those who would make cther uses of a water course. What
was once a public "good" may now become a public "bad" as.

pollution precludes a growing number of opportunities fbr

. other uses. In short, public services may be subject to

.serious erosion or degradation under conditions of changing

demands. 2’

In the absence of 2 capability to respond with -
modified'shpply schedules and regulatibns for use, a public
"good”vmay come to be a public "bad".and "the tragedy of
the comhons” may yveach c¢ritical proportions.

- 'Fiﬁall};ibrodhcei peiformancé an&iééﬁsﬁher-intqfe5£s are
ciosely tied togethéf when_we recogﬂf;e that tﬁé capacity to

51évy-taxes;,to'make appropriate éxpénditﬁfe decisions and to

ptbvide the necessary public facilities is insﬁffi&ienf for -

optimality in the use of such facilities, ,Onetpattgin.qf'

use may impair the value of a common facility or a public.

-good for another pattern of use. The deielopmbﬁt of water

resource facilities will be insufficignﬁ to enhance the
welfare of members of a community of,users without attention
to basic rules and regulations ;pntrolling the use of such
facilities by different sets of users. Use of project fﬁcil-
ities for fecréational purposes, fbrfexdﬁpie;-méy impéir‘use
for domestic and-municipal water serﬁifés. One man's recreation
m@y,'alsp,‘be“anpther man's ferror,

Optimal use of_pdbiic facilifies,-ﬁheﬁ eaﬁhxusé is not
fully compatible with each other use, requirés:g sysﬁem of

rules and regulations establishing-capabilities and limitations
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circumsrances. From this theoretical perspective; an anai?st
would“not be surprised to find a positite‘relationship be-
tween thelprofessionalization ef the publiciservice-end the
impoverishment of ghettos within big cities.

~The inability of users of pnbiic goode.and services to
sustain an arm's iength relationéhip witn prodncerSrof‘pub=
licrgeods:and Services'generates further problemecwhen;user,'
preferences are subject to chenge in relation to the avail-
eble-supplyfofgpubiic goods and services. ﬁo one can know 1
the preferences or values ef‘other-pereons epar%'fron girinE:
those persons an opportunity to express their preferences
or values.l If constituencies and collect1v1t1es are organ-
ized in a2 wey that does not reflect the dxversity of interests
'among different communities of people, ‘then producers of pub-
lic-goods.and'serVices will take action withou: informatien
pas to the changing preferences “of the persons they sefve,

Expenditures may be made with little reference to consumer

utility. Producer efficiency in thegabsence_gg consumer

utility is’without economic meaning

~ Similar difficulties may be engendered when demands
for a public good or service, having the characteristics of
a common property reseurce, increase in relation to the avail-
abie supply. When demands-begin ;o exceed snpply,.the_dy-
namice inherenr in "the tragedy of the cenmons"'meyerise

all over-egain, An increasing pollution lcad‘may‘drire,OUt
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:
The absence of a comretitive product market in the
provision of public goods and'éorvices will engender other

sources of institutional weaknosses in large-scale public
bureaucraczes which arise from disparities between producer
1nterests and user interests 1n a public service economy
Once a public good is prov;dod tho absence of an exclusion
principle means that each 1ndividual will have little choice
but to take advantage of whatever is provided unless he is
either able to move to another Jurxsdiction or is wealthy

- enough to make separate provision for himself. Under

these cond1t10ns the producer of a public good ﬁay'bo-
rolatively free to. induce savings in production costs

by increasxng the burden or cost to the user or consumer
of public goods and serV1ces.j?Shifts of producer.costs

to consumers may result in an aggregate loss of efficiency
if savings on the productioﬁ s;de-are exceeded by added
costs on the consumption side.  Public ageﬁcies rarely, if
ever, caiculate"tho value of‘o:user'S-time'and incon-
venionco when they engage in ;tod;es of how to make better
use of their eoployees' tioe.lef'a citizen has no place
else to go, and if he is orle, of ; million other rcitizens,
the probability of his intereéo'boing taken into account

is negligible. The most iﬁpo?ériohed members ofﬁa

community are most exposeq?toﬁdoprivations under these
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Efforts to correct the_malfunctioning of bureaucracies by
txghtenlng control will simply magnify errors by leading to
further repression of information. A decline in return to -
scale can be expected to result,  The larger the organiza-
tion becomes, the emalier the percent of its activities will.
be directly related to output; the larger the ﬁroportion of
its efforts wi11 be expended en manageﬁent, the larger the
degree ofimisinfbrmation and the greater the diSParity
between organizational goals and organizational perfbrmance.
Tullock suggests that the limits upon. control in the
very large pub11c bureaucracy will engender a "bureaucratxc
free enterprise” where un1ts or groups withln an organlza-
_tlen proceed with the formulation of their own missions
witﬁqﬁt referenee to polic&zebjectives:or-orgeniiarionel |
goals. -Goal.displacemeﬂt,-risk avoidance,_end.inaction_
motivated by individual self-interest wi;l be coyered by
elaborate justification through misleading information.
Bureaucratic free enterprise may also take a form where
public enmpleyees extract a bribe bargain as a price'for
puelic serrices The soc1a1 consequences engendered by -
bureaucratic action when compared with the- pub11c rhetor1c
of pol1t1ca1 leaders become 1ncreasieg1y contradxctory'and
unreal te_an independent observer. Michel Crozier:extepde"
this type of analysis to sustain the conciueipn inlhis-

stdd& of French bureaucracy that " e . g_bureaecratic

organization is an organization that canmnot correct its

behavior by learning from'its'errorsi"zﬁ‘
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'product market is absent in most public organizations. As

a consequence, pudblic organizatrons would be less sensitive

~ to diseconomies in scale which accrue from increasxng manage-

ment costs. Under those c1rcumstances, the increased costs

of management might exceed the savings ‘in decisiOn costs,

. and generate a net loss. In thet case, increased centraliza-

tion in public decision making and continued reliance upon

A

the principles of hierarchical organization in the public
sector will lead to increasing inefficiencies as manage-

ment costs exceed the benefits to be derived from each added
employee. | 7 : 4?.4‘ - g

Gordon Tullock in The Politrcs of Bureaucracy pursues :

an analysis of the consequences which can be expected to
follow when rational, self-interested 1ndividuals pursue

maximazing strategies in the context of very large pub-

‘lic bureaucracies.zs Tullock's "economic man" is an am- .

bitious public employee who seeks to advance his career op-
portunities for promotions wrthrn the bureaucracy.A Since
career advancement depends upon fevorable recommendations

by his superiors, a career-oriented publicrservant will act

I - i

s0 as to please his superiors. Favorable 1nformatlon will

“be forwarded unfavorable 1nformation will be suppressed

D1stortion of informatron w111 diminisb control and generate

expectations which diverge from-events sustained by actions.

Large scale bureaucracres will thus become error prono and

cumbersome in adapting to rap1d1y changing cond1tions. .
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, Coaée's‘thecryldf.thpufirm'gifeS'anaexplathibn'of

why a bﬁsinessrfirﬁ.would‘subﬁtituté‘manageriai.control in
the.organizétion of an enterprise in order to reduce decision
costs represented‘by the expénditure of time, effort, and.
foregone opportunities which would otherwise'be'spent in
negotiating market transaction; for aggregatipg each elemerit
amohg-thg factors of production. Coase nnticipatés"limits,
to the size of firms where the costs of using_a factor of
.production purchased in the market would be less than adding
a new cbmponent to the firm to produce that a&dédAfactor of
'prbducfion. As more employees aré Added,jménagement costé |
would beréxﬁected to increase. A point would be_reachéd.
-uhere'the saving‘on the marginal~emﬁlo}ee:iﬁ dééisioﬁ costs .
rwbﬁid'not éxceed'the added haﬁagement costs réquiré& to super-
vise that‘émplofee; and no net savings woﬁld‘aécrﬁé té.the '
entrepreneur. If a firm became too large, gﬁ'ehtréprenenf
.mighi also fail to see some of his opportunities in the re-
allocation of his work force. Another‘éntrepreneu; ﬁith;a
;small,'more-efficient firm’wpuld thus‘have a cdmﬁetitivé a&¥
.vantage over the larger firm which had éxceede& the.limits'
" of scale econdmy in firm size. |

- Coase}é anaiysis gi§é§ ué_reasdn to believé_that bﬁ:eau-
cratic organization can be”é mathod‘for‘ehhanciﬁg'efficiency.
in operations by minimizing decision co#ts within the limits
prbvided by the emplbyment.contract‘énd the compéti;ive”férce‘

éf-thé product market. Hoyevef,-thg éompetitive force of a
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as between_the top level of commend:endlthose at the lower |
working levels in an organization."Nerrowing the oommend:'
structure at each level of organi;etion roule lead to e;loee
“of infornation and control by increesing the number of levels
in an‘organization. VSimon's fornuietion suggests serious
limits to the aggregate size of bnreaoeratic oréanization.'

R.H. Coase in an article on “The;Natere of the Firrr'
conceptualizes some of the‘fhctors'which'ere relevant to'r
determining the optimum size of a: bureeucratic organization.24
' According to Coase, rational individuals might be expected
to organize -a firm on hiererchical principles where manage-
ment responsibilities would be assumed by an. entrepreneur. J
and others would be willing to become employees if the o
fim could conduct business-under-direction of the entre-
'preneur et a lesser cost than if . each and every transaction
were to be organized as market transactione The firm would
be organized on the basis of long-termlenployment contracts.
rather than short- -term market transections. .The employee
would reduce his cost of short term risks .in employment and
the entrepreneur could take advantege of reduced decision-
making costs in reallocating his work force S0 as - to optimize
- net return; The long-term enployment contract would provide
a limit to entrepreneur1a1 diseretion.: SubJect to that con--
straint, the employee agrees to obey the instructions of an
entrepreneur In the conduct of his enterprise, an entre-
preneur is exposed both to market competition and to the
.long-term satisfaction of employees. - '
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Problems of Dysfunctional Behavior in Large- .
Scale, Public Bureaucracies _

:Tne institutionelipnalysfsrprac;icedrby Americenfstudents
of public:administration and by administrarive consuitents
gaverlitrle or no attention to problems of institutional |
‘weakness or institutional_feilure of pubiic bureducracies.
The principle of span of control implied a rather substane'
-tial limit upon the capability of any one supervisor to
exercise control over a number of subordinetes. wThe more
roux1ne and uniform the tasks, the larger the number that
'any one supervisor m;ght control However, the numbers
were assumed to be small; The figures usually ‘cited were
-1n a magnitude of less than ten. | ,
| Within the traditional theory of public administretion,-
the limit on size 1mplied by the principle of span of con-
'-trol was resolved by a vertical extension in the number of
tiers in an ‘administrative hierarchy. Limlts in the caps-
labilit?'of any one person to coordinate and Suoervise'a
small mmber of subordinates could be overcome'by-adding
vertical depth to the administrative structure.

This problem uas'given critical attention‘by.ﬂeroert-
Simon'uhen he nointed out tnat a 1635 of informeiion'and'
control would apply to the number of tiers in a hierarchical
structure as well as to the number of subord;nates report1ng
to any one supeﬂor.z'.5 Thus increas1ng the number of tiers

in a hierarchy wouidrlead to a loss of infbrmation and_control
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 Hoover Commissions and the current Aeh Commissionlare among
the more prominent examples of sUch°reorganizatioa sorveysr
'Duplications of services and overlapoingjorisdictions are
: presumed.on E£iE5.§ggig'grounds to'be oastetul and_inefficient
and, theretbre, to be eliminated. - |

Based upoh this diagnostic aeseasment}Of organitational
patholog:es, remedial action is sought by prop031ng reforms
- which have the effect of eliminat: ng the proliferation of .
,agencies, fragmentation of authordty, oVerlapping jurrsdic-
tions and the duplication of functiona, Large gurasdlctions
are preferred to small. General aﬁthorityragenoies-are pre-
ferred to limited authority agencies Centralized solutions
are preferred to the disaggregation of authority among di- ‘
'verse decision structures. l d

‘The course of reasoning inherent inﬁthe traditional‘fl
- theory of public administration has'been-aiplied to proo-
lems of water resource developmeotezzl Loﬁg-term;.oompre-
~ hensive planning ‘from this theoretical‘perspectivetie~best
‘facil1tated by large -scale 3ur1sd1ct1ons w1th general
authority over all aspects of water and related land-use -
developments. Such developments can be best organized through
a Department of Natural Resources wlth full authority over
water and related land resources.r.ouch a department
: should be headed by a single person who is dxrectly respon-
sible to the chief executive. Boards and comm1351ons com-

posed of representat1ves of spec1al 1nterest groups should

be avoided. L
. C 27:



- a.clear line of reepensibility. Boards and ¢ommiseions ffem

the perspecqive of this theory are likely to eenfuee_the
structure of adminxstrat1ve respons1b11ity

5} Centralization of Staff and Management Functions
in the Chief Executive. Followxng Luther Gulick's formu-
1at1on, certa1n staff and management funct1ons 1nc1ud1ng
those of plannzng, organizing, staffing, d1recting, coord1n-
.ating, reportzng and budgeting (PCSDCORB) were conceived to
be the_"work-of the chief executlve"zind to be‘organ1zed
as aneihtegrallpaft‘of fﬁe chief exeeﬁtiee‘officés{-.Con:;e:
trol oﬁe&ithose functions should be centefed in. the eﬁec-
ufive effiées apaft from the command structure over the'
so-called line departments which presumably were oriented
to the brevisioh'of public services rather then to the exer-

cise of managemeﬁt control over public service agenéiés.

Administratlve Analysis and Reorganizatxon

Over the past several decades thousands of admanxstra-
tive surveys and reorganization proposals have been made
based upon the theoretical presuppos1t10ns and principles
of organizatlon inherent in the traditxonal public admlnistra-
tlon approach The standard fbrmat of these surveys is a
d1agnost1c assessment of organ:zational pathologzes wh1ch
~ are aseoc1ated with s proliferation of agencies,\f;agmente-
'eioh efieethorify,.evexlapping‘of-jurisdictiohs and-dupii-

‘cation of services. The Brownlow Cemmission, the various
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is based upon the control of one'o$3r a iimited number of

subordinates, each of whom in turn‘exercises command over a

limited number of subordinates in a unrtary structure with

a single line of command connectinggeachfperson in the ad-

- ministrative apparatus to the chief eiechtive.

\‘ L

3. Departmentallzat1on of Major Funct:ons of Government.

Admlnrstrat1ve activities followrng the prrnciple of span
of control were to be grouped into rfew-maJor departments

subject to the political direction of;the chief executive.

Each department was to be erganizedwbv grouping subordrnate

unlts in relation to the major func 1on or purpose to be

_ served. Somehow, unlts were assumed"to fall naturally into

a set of major purposes or fUnctlon 3
Luther Gulick, who served as & member of the Brownlow

:Commlssion, introduced a major sh1f X n:the theory of organ-

jzation by proposing that organlzational structures nght

be constrtuted in relation to purpo‘e, process, c11ente1e

served and area or place. Instead ofra‘single chain ‘of com-
mand, Gu11ck began to develop reference to primary, secondary

and tertlary structures of organizatlon where the concept

of umity of conmand was retalned by u51ng the concept of a

"holding company" in constrtutang | ejExecutive Offices of

the President.20
d. Assignment of Subordinateé fthority'to'SingleiHeads.

Each department or subordinete;unit of?éorernment-should be

subject to the direction of a single person so as to sustain
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;relationehip through a number of levels of respohejbility,

reaching from the top to the bottom of the structure.™!?

-The Pr1ncip1es of 0rgan1zat1on

When applled to the design of public organizational
_arrangeuents concerned w1th the rmplemeutation oflpublic
policies, the traditional theory‘of puulic adminietratiOﬂ_
relied upon certain prescribed rules or principles. These -
principlee dnclude the fellowing' _ |

1. Unity of Command. Based upon a presumption that
.there must be an ultimate authority who assumes responsi-
bility for execution of public policy, reference is had to

. a single ch1ef executive capable of exercising a un1f1ed

rommand. General control over the management of the public

| service-under this principle would be vested in a single
"Vchief executive. Most ‘administrative reorganizat1on pro~‘

. posals have been. pred1cated upon an assumpt1on that the auth-
ority of the chief executive must be strengthened to give con-
trol over all administratlve activities subject to govern- |
: mental author:lty .

- 2. Span of Control. This concept is based upen a pre-
'sumpt1on that any one person can glve attention to only a.
11m1ted Tange of problems and relate h1mse1f to only a lxm-
ited number of other perscns whom he can hold adminietra-
tively aeeouutabde. In the traditionelrtheery ofdpublic

administration, the structure of administrative organization
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administration will be filled by a corps of technically
trained civil servants ﬁp:epared by a special s;hdoling and
drilled, after appointment, into a perfecfed oréanization,
with an appropriate hierarchy and charact__eri_st_iq di;cia_

pline . . ;"17

Perfection in administrative organization

is attained in a hierarchically-ordered and frbfe;sionally-
‘trained public service. Efficiency is attained by perfectioﬁ
~in the hierﬁrchical ordering of a professionﬁlly-trained
publlc service. Eff1ciency is also conceptualxzed in economic

N

ternS' "FT]he utmost possible effic*ency and at the least
p0551ble cost of either money or of energy nl8 ‘

wilson s basic theoretical suppositions can be summari zed
) in the follow1ng propositlons. ” o |

1. There is but one rule of good administrat1on
for all governments alike. _

2. .Perfection in hierarchical brderxhg of a:pro—-
fessionally trained public service is the one rule
of good administration.
3. Perfection in hierarchical ordering will max-
© imize efficiency as measured by least-cost ex-
pended in money or effort in realizing policy
" objectives.

The subsequent study of American public adwinistration
déveloped'Within the framework prdposed by Wilson, Hier-
archlcal organization provided a set of univarsal principles
which could be applied to any administrative situation.
Leonard White,‘for example, asserted‘that-"Aliflafgé-scale

organlzations follow the same pattern, which in essence ‘con-

sists 1n the unxversal application of the superior-subordinate
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Wilson and his contempdraries.vieweagpﬁﬁllceadministfaf 
”tion_a#-béing outside the‘proper_realm of?pbiitics;;’Pblitics
was concerned with the formulation of public pdlicy-whilé |
administration was concefned with its execution. Once pbii;
‘tics had set the task of administration, the execution of
public policy was a matter calling for ﬁrofessiﬁnﬁl*biﬁertiSe'
in tﬁe technical details of gofernmeht. |

__Aécordiﬁg ‘to Wilson, govermnments may differfiﬁ'the

' politicai_l ,pr:l-nt;iples reflected in their co;\st'i‘tﬁtions, butr
principiéé o?qéoo&_admiﬁistration will Bg ﬁﬁéh‘tﬁéfSamé_ihﬁ
any system of government. There is 'but one. rule offépbd.
7 adminiéiration for all governments éiikeﬂ is fhé,basié axiom
in_Wil#éﬁ's theoxry of administration.lél'ﬁSo far'as‘admih;i'
istrative functions ére concerned,'a11 governments'have é
- strong stfuctural likeness; more'than_tﬁat,'if;they érg-
%o be uniformly useful and efficient, they must have #_
-s;rong structural likeness."!>

Wilson's essay on "The Study of Administration"_was
-a call fof-AmeriCan,scholars to perfedt‘a scieﬂée of ad-
~ ministration well grpuhdgd in theory: "fhe oﬁject of'bur_
- study”is to rescue executive methbds”froﬁ thé-éonfd#ioﬁ aﬁd',
cdéﬁlineﬁS“of:empiriéal experimenf andQSet them‘updﬁ fouhda-
tions laid deep in stable principles."1§ Good ﬁdminiétfation
for Wilson will be hierarchically ordered in 2 system of
graded ranks subject to pqliticgl‘diraction by heads of

departments at the center of government. The ranks of
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Theeretical Assumptions

woodrow Wilson, as one of those who played a lending
part in the development of American political science at
the turn of.the century, can be used to_illustrate this node
of analysis. Wilson rested his analysis upon the assumption
that "the mpte power is divided, the more 1rrespensib1e it
becomes."lo‘_W1lson's ideal model fbr'political_organitatiqn |
was the British parliamentary system. "The natural, the ,
inevitable tendenty of every system of self—government like
our OwWn and the British, " according tn Wilson, “is to exalt
the representatlve body, ‘the people s parllament to a p051—
tlon of absolute supremacy "11 The fbrces of real1ty were,
from H1lson s analys1s leading the Amertcans to adjust o
their constitution ‘accordingly. “The plain tendency"” that
Awitson saw, "is toward a centtalization:of all the_poﬁers.of
government in the hands of federal'authorities, and toward the
practical confirmation of these prerogatives.of supreme over-~
.lordship which Cengress is gradually arrogating to itself."12

Wilsen explicitly rejected the political theory that
‘provieed the basis for the American constitutional system.
The constitutlonal system of checks and balances, according?
to Wilson was based upon "11terary theor1es" and "paper
p1ctures" which concealed the realities of_Ameriean poli- -
tics. "Those checks and balances have,pteve& nisehievens,"
Wilson observed, "just to the_extent-tplwhichethey naie'.

succeeded in establishing themselves as tealities."l3
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Chapter 3 will be concerned with the probleﬁ of consti;utional
choice and how the solution to that problem has affected the
terms and conditions of political choice in the-American poli-~
tical system{ | |

The second level of analysis will be an empirical in-

- quiry into the choice of institutional arrangements in the

development of the California waterrindﬁstry. 'Chaptar 4 pro-
vides a-brief summary of environmental conditions and patterns
of demand which have sffected water resource dévelopmént in
Chlifbrnié. Chapter 5 will examine thé‘bhoiée‘df cpnsfitu:”:
tional ariangements for the govermment of public affaif§ iﬁ'
Célifornia with special relevance for water resource develbﬁ-
ment . ‘Chapter 6 will examine the C&lifornia law of water
rights as a means for allocating rights to the use of water

as a COmmon property resource. Chépter 7 will consider the
different forms of organization comprising the?iﬁfrastructure
of the California water industry and_Chaptér 8 wiil focus upon
the superstructure of the industry composed of the large-scale
water produﬁtion agencies of the state and'Federﬁl governments.

Chapter 9 will examine institutional arrangements.for public

regulation of elements in the California water industry.

Chapter 10 will be concerned with the developmenﬁ*of multi-

organizational arrangements for proportioning the uses -

of water to the demands of different communities of water

users. Finally, Chapter 1l on the governance of water resource

development will examine the realtionship of thc'éhoiée of
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ihStitutidnal Erraﬁgemeﬁts,fof wétér réébufce'aéiéTdégentito
the-poiitical process in a dembcrgtic society. . |

In Part 1V, the conclusion, I shall assess ‘the conse-
quences uhi#h cép be expected to follow from using different
forms ofﬁinsfltutional analysis to diagnose problems of water
resource development and to formulate policy recommendations

for dealing with those problems .
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‘Part I1I
THE TERMS AND CONDITIONS OF POLITICAL CHOICE

The cheice,of institutionei arrangements is a choice of
decision ncking_arrangements. As such, it is a pdlificalr
choice concerned with the sliocaiion,'exercise and ccntrol'
of decisicn:nmking capabilities rather than an economic choice
concerned with the production and distribution of goods and
services. The choice of institdtional arrnngements for water
resource deﬁelopment has a significsnt effect upon‘the pro-
iiuction'snd .'-disf‘;ribution of water services, but t_i\et choice
is one step'remcved from economic choice. The choice of
institutional arrangements established the conditions within
which economic choices are made. |

The structure of political choice, thus, establishes

ftne conditions relative to the choice’ ofrinstitueional ar- -
rangements for water rescurce development._-Consequently, :
the analysis in Chapter 2 and Chapter 3 will fbcus-upon

the conditions of political: choice relevant to a choice of
decision making arrangements fbr water resource development

We w1117not:be concerned hcre with.an analysis ef‘eCanmlc '

decisicnsfregsrding investmen;s‘in tne-producticnicf ister

services or with pricing and service decisions regarding
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the buying and selling of water services.*
| Chapter 2 will be concerned with the logic‘of political
choice as tﬁat-logic is relevant to the choice of institu-
tional arrangements for water resource development. This
analysis will procéed in three different parts. First, we
shall ‘examine tﬁe effect of decision rules upon the organiza-
tion of social relationships. Second, we shall consider the
conceptual validitj and empirical ﬁarrantability of knowledpe
of and about decision rules. Third, we shall examine some
of the-boﬁdifions which affect the siructure of_ﬁolitical
choice;"Tﬁgether,'these';ﬁnsider;fiznﬁh;ré‘;eiev;ntitsv§'
Eﬁoigé éf‘institutibnal arréngements,1 . o
Since'the problem of constitutionaitchoice iﬁvolviﬁg
thé'choice of decisidn Tules appliéablé to the’coﬁ&uét of
government is a central feature of the American political
system, we shall pursue an analysis of that problgm lnr
Chapter 3. The American effort at constitutional decision
making also involves efforts to sustain fhe enfbrceabi11tY

of constitutional law in relation to those who exercise

'Though our problem is ohe,of pblitital analysis, the
primary contributors to that analytical tradition have come

from many diverse intellectual sources. These include the -
works of both philosophers and politicians in classical po-
litical theory. Thomas Hobbes, Alexander Hamilton, James
Madison and Alexis deTocqueville are among those who have
made significant contributions relevant to contemporary po-
litical analysis. Beyond this tradition of work, we shall
draw heavily upon the work of contemporary scholars con--
cerned with Public Choice. Contributors to work on Public
Choice have been preponderately economists with political
scientists, sociologists and lawyers sharing in those efforts.
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the;prefogétiVes:of government.’ Tﬁis_effﬁtt'hﬁé ;nte:-
poéed basic constraints up?n the structural éﬁaraétgriStics
of_Amérigan-govérnment. The effect of these c5h5£fain;s |
upon ihe terms and conditions of political choice will be

suimarized in the conclusion to Chapter 3,
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Chapter 2

THE LOGIC OF POLITICAL CHOICE

Decision Rules and Social Organizations

Political organization is a means of resolving B seeming
paradox in human development. Human'Beings'have”capabilities‘
for learning which give them aécess'to very large bodies bfr
knowledgé. The accumulatéd poollof human knowledge in turn
gives rise to an extraordinarily large repertoire of potential
vaeriety in human behavior. If all of the'poteﬁtial variety

in human behavior were to be expressed in a random way,
human beings would face a state of affairs approximating
chaos.

In such a state of chaos, learning could not occur.

Learning requires an understanding of regularities in events.

Learning is possible only to the extent that constraint is
introduced into the total range of possibilities. Constraint

gives rise to regularities which can be obsérvgd and acted

upon. Thus, humans face a paradoxical situation iﬁ which
they need order or constraint in their enviromment as a

negesséry'condition for learning;_butflearning itself in-

creases the potential variety in human behavior. ‘Increasing
potential variety in human behavior threatens the mainten-
aﬁce-of a predictable order in which.continuad'ieqining can

occur.
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Qggi;ioh Ru1es and Predictability

Thig paradox can be partly resolved Qy‘the'ingrodetion
of a deliberate method for ordering relationships amgﬁg',
people. Such ordering can be accomplished by réfgfenceltg
a common set of décision rules. Declsion rules quble two
OT more persons to interact with one another under condi-
tions Qﬁerg'sdme possibilities are excluded and other pos-
sibilities are included within the field of cholce avail-

- able to each pgfson in relating himself to others. The
éxﬁlude@ ﬁg;?ibilities establish the constraints or the

limitations upon decision making capabilitieﬁ. The*ig;

cluded possibilities establish the qppoitunities,ar capa-
piiitias éﬁthoring in Human cohduét; Thus; décisiﬁn ruies :
_intrﬁ&uéeféonétrgint‘into human relétionéhibg and establish :

the basis for social organization. Reference to s common

set gf;dégigioﬂ'rulhs ig_g_nécessa:zjcbﬁditidn"fof estab-

lishing ordered social relationships;

- If people act with reference to a common set of 4@#1-
sion rules, individuals can pursue their interests-in rela-
tion to 6ne another in an orderi? énd ptgdictablé-maﬁner.
Human behavior can be baffingly unpredictable to-the.be-
'hgyiqrg;_séientist in#erested iﬁlfofmulafing univefsal
gengraliiatipns without feference to de§i§1on‘ru}e§. _Hﬁmgn‘
behavidr can, By‘contiast;'alsg be surprising1y predi§t§ble
'tp‘anyéng.who acts in relation to acomm?n‘setfpf decision
rrﬁlesi hh'#dtompbile driver, for exampié; is aﬁié-to-r
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interact with thousands of other automohile drivers by know-
ing the common rules or the road. Such knowledge enables
him to arrive at his destination with a very high degree

of predictability. If, in the absence of a common set of

decision rules, all automobile drivers were to act randomly

in relation to one another, the poténtial variety of pos-

sible behavior would preclude anyone féom-being able to
réach his destination in an orderly énd predictablé manner,
' Decision rules serve as guides for orderiﬁg human
Behaﬁior. Iﬁithis sense, we can speék of‘the_rules of a -
éame as "strﬁctuting" the play of a.game..fbéé{;io;.;ﬁléé
connect the interest of a person in some opportuqify_éf.

outcome to the interests and opportunities of othérs. These

" connections are made by assigning decisioﬁ méking cépabiiéh

ities which enable each individual to pursue his own interest

while concurrently exposing him to. requirements for taking

account of the interests of others. When viewed from this per-
spective, decision rules are used to ''structure” social
relationships and to "bias,” ''rig" or:''determine” certain

outcomes of any social situation.

Decision Rules and Social Welfare

‘The effects or outcomes which derive from the structure

interposed upon social relationships by a set of decision

Tules can also be analyzed in relation to welfare criteria

as well as criteria pertaining to their predictabiiity.
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Any: particular set of decision rules can rig or bias: human
conduct to enhance or diminish: human welfare. If each per-
son were authorized within a set of decision rules to pur-

sue those opportunities which would iﬁcrease_hi§ own wel-

)

. fare subject to the conditioﬁ that He not dimini?h the wel-
fare of others, and if this condition could be enforced .
with rigo;, then we would expect the game of life to be |
"biase&":or'"rigged" in the direction of improving human.

welfare. If, on the other hand, the law of the highwayman

w;re to prevail and each person were toi“take Qﬁat he.ééuid

get and defend what he had gbt" we wouid-infer'that huﬁan'.

welfargjwould markedly decline from preseht 1eveis. Dﬁgi-

' sibn'fﬁlés;'thus; éaﬁ sustain ﬁredictébilityfin‘huﬁan reié-

tionships;,énd aiSo order thoﬁe relatidnships*iﬁ a way that

will induce eithef a favorable‘or'unfavqrable‘effé;t upon o
thé'welfafe potential of those persons who partiﬁi?ate'in

‘social relationships.

Thé Ptobléﬁ gf{Social Stabiliff and Changg;.

Newlknowledgé gives rise to new possibilitieﬁp ﬂéﬁ:pbs-
sibilities'give rise fo new opportunities:both for goodland
for bad;i ﬁé one can know ali;of the consequenées éngéndered o ~
by any new possibility. New knowledge and.nqw poééibilitigs,-
in turﬁ, leéd to the erosion and obsolescence of prior tech- . T
‘nologies and_tﬁe appropriateness of priOr.Bécisibn'makiﬁg-
arrangemeﬂts for'constituting:human reiétionsﬁipé,in fhe . e
pq?suit pffmutualix—prbductive relatioﬁéﬁip&.: o
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- The development of new knowledge and the crestion of -
new technologies ne#essarily implies thgt human efforts té
anticipate the future course of events.is alwéys subject to
limited time horizons. New conception and new tech-
nique cannot Be anticipated by p¢rsons ﬁho have not even
contemplatéd'the possibility. Thus, all huﬁan planning and
developmeﬁt efforts will be subject‘to‘obsolescgnce. This
leads to two essential conclusions: |

1. Under conditions gf_rapid;y expanding knowledge

iandltéchnological &evelopmenf}ﬂloﬁgrtéfm;-¢6@bfe-

hensive planning ig_gn_imﬁossibility.

2. Under conditions of rapidly expanding know-

ledge and technological development, forecasts

are subject to an increasing magnitude of error

" the further projections are made iﬁté the future.

If long-term comprehensife planning is aﬁ'imﬁossibility,
human beings are then confronted with the task 6f ﬁoving to
second-order solutions in relying upon decision,ruiesras
a means fof‘ordering social rclationships ahd‘for intro-
ducing change into that order. These secbnd-ofde: solutions
depend ﬁpon other sets of decision rules as third-order solu-
tions for changing decision rules which will enaEle suc#eeding
generations of persons to alter and modify the structure of
decision making arrangements to accommodate to new exiéencies
and circuﬁstances. Where conditions inftﬁe~9nviibnméﬁt;

technblogicél capabilities, preferences and relatibnships‘
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among people are subject to change, we can antlcipate that

a necessary condition of polltlcal choice w111 be a capability
to alter decision.rules in reallocating decision making_cepabll-
ities amoné_communities of people. Otherwise, theSe commun-
ities of people would not be successful in adapting to chang-

ing conditions. As the magnitude gﬁlchangg.ig_environmental

conditiOns,'technbldgical capabilities, preference orderings

and relationships among people increases, ah increasing cap-

ability for altering decision rules among communities of -

people will be a necessary conditionlfor‘susteining.stable

social.relationships

An important meaaure of any pol1tica1 system is its o
relatlve adaptability to change in belng able to mod1fy and
alter decisxon.makxng arrangements. But the adaptablllty-
of a political system in'mbdifying and eitering'institutienal
arrangements. in turn depends upon other cr1ter1a The most
1mportant criteria Telates to the valldity and warrantab11—
ity of the knowledge of and about dec1$10n rules\ In ad-
dition, three other conditions affect the structure of po-
11+1cal-ch01ce These include 1} common understandlng,
2) common- agreement, and 3) common fac111t1es for determlning,
enforc1ng_and altering decision rules. We shall pursue

each of these topics in turn.
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. The Validity:and Warrsntability gﬁ_Knowledgp
Ot and About Decision Rules

If decision rules evoke predictable consequences, a
knowledge about decision rules can exist. VRelationships
which are knowable to different pérsons depend dpon the use
of concepts or tefms which identify logical §ets énd Speéify
postulated relationships. Such concépés can be used to de-
rive inferences leading to logically piau#iblé,conclusions.

The conceptual validity of knowledge is tested by logi-

cal consistehcy. In addition, knowladge may be Subject to
a test of its empirical warrantability. Empirical warrant-
ability is established when logically derived conclusions

are successfully used to predict the probable‘ébnsequences,

of a specifiable set of events.

Since decision rules are human artifacts.conceived and
articulated in the Iiﬁguistic fo;m pf words and proposi-
tions, two different levels of analysis*ap?ly iﬁ ekamining-
their conceptual validity and empirical Qérraﬁtability.
One.levei of analysis applies to the conceptual terms and
relational propositions which are fofmulated !iﬁhiﬂ;a set
of decision ruies. Another level of.analysis applies to

the'cohceptual terms and relational propositions which are

-formulated about systems of decision rules. If these two

sets of analysis are linked together, then conclusions de-
rived from one level of analysis have relevance for those

concerned with the other level of analysis.
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*Knéwlédgeogg'Decision Rules

The first level of analysis presumes that persons can
“have a knowiedge of decision rules. On the basis of that.
knowledge;Apérsons can 1) make appropriate oonceptual dis-
tinctions 1mp11ed by the terms used in formulat1ng dec151on
rules, '2) reason through the logical cond1tions 1nhorent in
such deo151on rules, and 3) anticipate the structure of ‘con-
seouenceS_Which will follow in making a decision to act in -
accordaoCe with those conditions. We can expeot‘individuals
to act rational{z_uithln & sot of decision rules only if

these conditions hold

'Knowledgg.About Decision Rules

_If persons can have a knowledge gf_deoision fuios,andl
:act‘rationolly within a set of decision rules (by'pufouing
-opportunities which will evokelpredicﬁed or anticipatedir
 coﬁsoqoonoé§),‘then it follows that a knowiodgo about -de-
.ciSion rules can also be developed. A'knowledée about de-
~ cision rules may clarif} strocturod'rolationships which are
not.apporent'to peroons whose knowledge is iimited to the
constraints and opportunities inhorent.in a set of decision
rules.: An extension of knowledge about a system of decision’
.ruies cao,rin tuin,'bo usod to change a sét-ofiﬂecision_
ruleo.-'A'change in docioion rules will qlter-thvotructgro
of socialzrelationships and evoke a‘differentjoetjof.predicted

conoequences. Experience in altering decision rules provides
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an opportunity to test the empirical warrantabilityrof a
theory about decision fules used in making alterations in
the structure of decision rules.

Presumably people engaged in predictable behavior within
a market before Adam Smith formulated a theoryrgyggs_markét
organization. We would infer that peoplé eﬁteringfinto mar-
ket traﬁsactions developéd a knowledgé of decision rules
aﬁpropriate to markét transactions, learned how to pursue
strategic oppoftunitiés in a market and developed reasonably
aqtuﬁaQeléxﬁéctations about conseﬁﬁbncesjfloﬁi;g‘ffom market
arrangements before a theory'about market orgaﬁizatiqn was
developed. If we could not presume such knowledge, we
would nét‘expect 5uyers and sellers to act‘fationally in
the pursuit of opportunities available in a market Struﬁe
ture. |

Classicél economists in developing a theory about:
market organization were able to draw upon the'kﬁqwledge
that people had accumulated in the'coﬁrse of actipg within
the structure of market decision fules. The work of clas-

sical economists in developing a theory about market organ-

ization, in turn, was used to alter the structure of insti-

tutional srrangements by extending the application of market

decision rules to new patterns of ecbnomic reiationships

such as trade among nations. | B
Multitudes of people can engage in markqf;transactions

on the basis of their knowledge of specifiable decision rules
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which are-iargely taken for granted. However, such arrange-~
ments can be sustained-only under conditions-which-approxi-
.mate the terms postulated as necessary condltions in a theory

of market organ1zat10n; ‘Conditions such as the existence

of property telationships, a distribution of~economtc capabil-
ities where each individual will have something of value to
exchange with another, and the maintenence of lawful rela-
tionships are logically aﬁd empirically necessary conditions
for market relat1onships to be sustalned Markets do not
work for persons destltute of any resources, for allocating'
goods not subJect to exclusion, or in the absence of a

legel order. A theory of market fallure takes account of
_these tsilings which would also be‘observable_by people,
opereting within a market. If decision Tules applicable to
market feletiooships were extended to new‘areas‘of'ecohomic o
relationships, and resulted in coﬁsequences radically at

- variance from those anticipated in theory, then doubt would
be cast upon the applicability of market arrangements for

the new ayea of economic relationships. 'Unant1ctpated con-
sequences would imply a need to formulate non-market theories

of economic relationships.

Problems of Validity and Warrantability

If conceptual ‘terms and relational propositions can
be expressed ina language of decision rules which are em—
pirically warrantable, we would also anticipate that felse
or unwarrentable conceptions can also be held,“Under such
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circumstances we would expect an unwarrantable conception

to generate consequences at variance with those which were

expected or predicted. Actions taken in‘such'caées.could
be #ubject to substantiai error, .

The possibility of serioué error has important implica-
tions for problems of policy change and social reform. Re-

ducing public expenditures and increasing taxes to balance

a budget during a deflationary trend may be an unwarrantable

method for altering suchﬁa trend. Such policies would tend
to accelérate a deflationary spiral,: Ox,ieliminatiﬁg-frag-
mentation of authorlty and overlapping jurlsdictxons may
be an unwarrsntable basis for accomplishing polit1ca1 re-
form in a democrat1c society with & federal system of

government. Elimination of overlap may magnif? érror# and

‘exacerbate problems of institutional failure,

In Eonsidering the conceptual validity and empirical

~ warrantability of knowledge about systems of decision rules,

we must be careful not to anticipate an absolute measure of
truth. - Knowledge of and about decision rules depends not
only upon conceptual validity but upon operétional effective--

ness as well. The social constraint derived from the opera-

tion of a decision rule depends upon the exclusion of some

possibilities from the field of choice. Such. an exclusion

'igbifﬁeif always & matter gf_éhoiéa.' The possibilities

-which ﬁre excluded through the constraint interposed by

decision rules are still within the_realm_of,téchnically _
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feasible poSSibilities Theft is still technicaﬁ1§7p0531b1e
even though the decision rules for sustalning market behavior
exclude theft as unlawful conduct 7
Econom1c theory postulates lawful behav:or as a logically
necessary condition for establishing 2 theory of market ar-
rangements. As long as the condition of lawful behavior can
be postulated, tﬁenllogical'conclusions can be derived about.
conditious of market equilibrium. However, entrepreneurs
may also calculate the strategic opportunit1es of unlawful
conduct. To the extent that unlawful conduct ex1sts, in-l;”
ferences derived from a theory assuming only lawful.conduct-

will not accurately predict consequences.

The Problem of Soft Constraints

_ Decision rules can be usefully conceptualiied'aa 5223.
or weak‘constraints 'Knowiedge.based upon‘soft‘or weak;ceﬁ;
straints can only be asserted in probabilistic terms. In
probability statements predictions can be made in ‘the fbl-
.lowzng form: if conditions a, b, and,g;exist, then events
of a particular type x will have an estimated probability -
of occurring. ‘Propositions in the social scieuces'can be
supported by no more than probabllity estimates Proposi- -
tions in the social sc1ences gggggt_be asserted which will

meet the necessary and sufficient condition, in the absence

'of a law and order postulate $0 that a specifiable trans-

formation can be predicted to occur'and to always oceur.
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Contrary evidence in a single case is not adequaré grounds
for empirically falsifying ; conclusion derived frﬁm theories
about systems of decision rules. Knoﬁledge of and about
décisiéﬁ‘rules i§ based upon the operatiﬁn of sbfr‘conétraints
which may not be sustained in each and every case. Yet as
Herbert ‘Simon has 1nd1cated weak or soft constraints can
“have a srgnificant effect in structuring events in speci-
fiable directions even though the precise magnitude cﬁnnot
ba predzcted.

| There may be, however, some pronositlons in political
theory which do function as hard constra1nts. ‘We would ex-
pect such constraints to be ogtszderthe domain of cho:ce
and, thus, to bound the field of choice. These broporirions
can be formulaied as impossibility sfatéﬁantsrr Impoésibiiity
statements take the following form: If condition h exists
(or fails to exist) then a particular type of event x‘is'
impossible and will never occur. An impossibility statement
can be regected emplrically in a single case.

Impossibility statements are powerful intellectual
tools. If a cond1t1on is logically necessary in 3 formula—
tiom, then a corollary can be asserted that a transforma-
tion is impossible in the absence of that logically neces-
 sary condition. For exaﬁple, a_proposition'was assertéd
earlier in ;his chapter that: | | :

veference to a common set of decisrbn rules is a

necessary condition for estab11sh1ng ordered social
relatlonships
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Such a proposition can be reformulated as an impossibility
statemeec ﬁﬁich asserts: | o o
iif neither implicit nor expliCit reference is'
made to a common set of decision rules, then
 social organization will be impossible and
‘ordered social relationships will not occur.
This prepeeition can be rejected as empirically unwarrant-
able by the location of & single contrary example. We shall
proceed in our analysis to in&icate conditions which are
either logically necessary or which affect the prebable con-
Sequeﬁces resulting from the use of specific'decisien‘rules
within a3politica1 cemmunity | Ve can thus, begin to sﬁecify
‘some of the elements which enter into the logic of polit1cal
ch01ce we will then be able to indicate some of the .con-
sequences which can be expected to follow in light of the
- relative softness or hardness of constralnts.. We shall
now cern'to'ah'examinetion of conditions affectiné the

structure of political choice.

Conditions Affecting the'Structure'gg_Politicei Cholce

The term "polltlcal” was defined earlier as being con-
_'cerned with the allocation, exercise and coutrol of decision-
Vmaking capebilltles.- The-allocation, exercise and control
of.d%cisionrmaking cepnbilities are all decision ‘making
functions defined in relatioﬁ to decision rules.. -Consequently,
we can bu11d upon.‘our prev1ous ana1y51s in spec1fying some

of the cond1t1ons affecting the structure of politxcal choice
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Decision rules becone operative by al_s-s'ig':ﬁihg decision
making capabilities to two or more persohs a;ting in relation
to one,nnothér. Decision rules define éorreiativé relation-
ships B}‘assigning reciprocﬁl sets pf-éap;bilifies and iimiF
tations to different persons or actors. The decision makihg
capabilities and limitations assignedito differént positioﬁs‘

enable each'person to attempt to coordinate his actions with

. others. Individual interests, are, thus, bounded by elements

of commoﬁality which bring the particularized interests into
relation#hip,with one another. The Jééfsion fules assigning
'Eﬁpﬁbilities and limifations to different t?pesrﬁf fogitibﬁs
establish an orderly pattern as each participant comes to

share in the community of relationships estabiish?d by deci-'

sion rules. The essential conditions.affecting the struc-

ture of political choice are defined by the common elities
established in reference to a common set of decision rules
shared by any community of persons'gg the basis of their
sociallorganization. For the purposes of this discussion, -
we will examine three of‘these cénditions gffecting.tﬁe
strucﬁure of ppiitical chgicé: ij comﬁdh uﬁdérsiéﬁ&ing;
25 éommon agreemeht, and 3J‘cqmmon fapilitiES;fbr détéfming

ing, enforcing and altering decision rules.

' Common Understanding

Sharing decision rules as a basis for social organization

depends: upon a common body of understanding. Individuals
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within a soc1a1 organlzatzon must share common terms, defin1-
tions'and_expectatlons. Some degree of common understandlng
is a necessary condition for sustaining the effectiveness of

decision rules in-ordefing social reiationships; - Complete:

or perfect understanding is not, however, necessary. Ordered

social‘reiationships can be based upon common understanding
of partia;‘éets of decisidﬁ rules. Substantial-redUndancy
among: persons sharing a common knowledge'bf partial sets
of déciéioh rules is required. Consequently, the followlng
1mposs1b111ty statement can be derlved 1€ persons share
no common!understahdings including_no common terms, de£1n1-
tions nor common expectations, a political cowmuﬁity will
Béliﬁpbésiﬁie-#hd Soéiﬁlﬁaté;nizatidnhﬁili nbtﬁexigf;
Within:theudomain of common understanding,iwe caﬂ #nfi-'
cipate other types of relationships._Wherecdlleétive action
is highiyfffaghented among ﬁany inteidépéﬁdentidecisioﬁ'
structures, we would exﬁgct tﬁat relativel? high levels of
common.infOTmation and uhderstanding‘are réqbired‘fbr pe0ple
to be able to pursue ovportun1t1es in the context of dlf- |
ferent decision structures. Persons. w1thout access to
such infbrmafion wbﬁld suffer a.serious disabil@t?‘in not
being able to take advantage of the opportunifiék avail;
ablé‘to tﬁem.‘ Such persons would appear to‘be both irra-
tional and helpleﬁs vhen viewed by other§ with.thé":equisite
information and capabilities to make strategicAcéiculations.
Simiihrly; persons holding invalid-cénéebtions_fegétdiég |
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decision ﬁaking arrangements, such as the myth df omniscient
rulers or the nyth of evil meﬁ, would appear to be comparably

helpless in controlling their fate. Such conditions may

apply to whole societies of people who drift helplessly in
“anticipating the impending doom of their race” while un-

" able to conceptualize political solutions‘approbriate to

their exigencies.

Ye might anticipate that the choices people make about
institutional arrangements for water resourcé dévelopment
Qill be;baséd upon conceptuﬁlizationé Whiéh thef hqid‘ébQQQI
the poiitical process and of the oppbrtunifies which they/
Ean'make availab;e‘to themselves~througﬁ the politicalrpro-
cess, If tﬁey proceed in a way that enables thqﬁ to mové
in directions where consequences conform to-théir‘expecta-
tions, And if they can avoid circumstances that serve to
amplify‘tﬁeir own helplessness and wretchedhess, then we
should entertain the possibility that such people are acting
rationaliy whether or not their behavior confofhslto the

prescription of academic scholars.

Common Agreement

In addition td the calculation of probable conseqﬁehces
inherent in human understanding, human choice_is also depen~
dent upon a weighing of the preferredness of events in terms
of human values. The capacity to evoke a particular set of

consequences can be contemplated independently of human

67



evaluation of thoseé conséquences as béing fgood,ﬁ'“bad”~or
“indifferent." However,‘when we consider hum#n'choicefand
_postulate action by rational self-interested individuals,
we éxpéct individuals to enhance their rélativé,adVantage in
making cho:ces from among events evaluated as "goods" or
"bads." Thus we would expect individual dec1sion makers
to hgve a.preference for outcomes evaluated as "good" as
ag;inst 6utcomes evaluated as 'bad' and to have préferences
as among'different pbtential "goods" or "bads‘"“ Each in-
dividual will select what he considers the "greater" good
or the "lesser" bad in a choice as among "goods" br "bads "
 To the extent that decision rules biss social relation-

ships to enhance the probability that some 1nd1viduals will

always win and be able tb impose costs upon losers, we would

expect losers either to attempt to withdraw from those soczal

relatlonSnips ‘or to develop ancxllary strategles which min-

imize ;heir costs., In short, weAwould expe;t sqch a struc-

tural ielgtiunship‘fo'be relativély unproductive. Loséis

will at;empt to restruc;ﬁre the game ofilife toward mini-

_ mizing their exposures to the play of a game in which théy
cannot hope to win. Peasants and_common soldiefé'in ﬁany

areas of the world have leérhed how tﬁ’pﬁrsue:sﬁch er#tej

gies with substantial skill where the polltical game is

| overwhelmangly rigged against them.

Common agreement is not a necessary condztion for a

polltlcal association to exist. Coercive capabxlities can
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be exercised in a way that rigs the structure of individual
incentives toward conformity to extremely repressive mea-
sures. But; such arrangements will not provide the basis
for mutually productive relationships which enaﬁlé people
to move toward the maximization of net social welfare as
reflected in both the1r 1nd1vidua1 and common wealth

Thus, common agreement is a necessary condition for sustain-
ing & polztxcal association which is capablg of‘approxlmating
optxmallty in social relat:onsh1ps.

' If mutually productive relatlon hips aférto-fé‘SQs—'
tained in the constitution of decision makiné-arrﬁngements,
we would anﬁicipate thai such arrangements must meet a con-

dition of being mutually agreeable to therﬁefsons involved.

Where disagreements are evoked in the course of making parti-

cular decisions or in enforcing or altering decision rules,

we would expect an essential residue of agreement to appl}

 to the choice and application of decision rules for the pro-

cessing of conflicts or disagreements. If pedple can sus-

tain disagreement in relation to decision making arrangements
which enable them to process their conflicts in a reason-
able and agreeable way, then an essential bqnd’of'common

agreement can be sustained. If there is no common agree-

ment upon the appropriateness of decision vrules for re-

solving confiict, then we would not-expeét peoplé to be

able to sustain mutually productive relationships.f
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Common Facilities for Determining, Enforcng and
Alterlng Decision Rules

Since decision rules are not self-generat1ng nor self-
enforc1ng, any pattern of spc1a1 organization estab11sh§d
by referenée to decision rules must have reference to a set
of decision making arrangements which is concerned with de-
términigg; enforcing and altering depisionrruies._ Thisi
condition is the basis for distinguishing governﬁeﬁtalrin-
stitutions from other institutional arrangements in any |

‘society. Governmental institutions are those decision

makigg‘arraggeménts'which are specialized to determining con-

flicts, enfoicing decisibns, and sltering decision rules

that affect patterns of social organization.

Even if we assume the wérrantabiliiy of decisidnifﬁlp#
in the sense that decision rules are appropriate means for
realizing soﬁé'specifiable set of.cdnseQuenceS_of éhds and
if we further assume common understandzng and common :
agreement we cannot infer that the conditions for sustain-
ing the operability of a set of declslon rules w111 be met

“without postulatlng a set of common 1nst1tut1ona1 facil1ties
forrdetermin1ng, enforc1ng and alter1ng;decision'ru1es.

As cond1t1ons of common understanding and of common agree-
ment are subJect to measures of m15understand1ng and dis-
agreement then 1ncreased re11ance is placed upon recourser
to common fac111t1es for determ1n1ng, enforcing and alter-
ing decision rules eifher'as'a meanslof'éttempfing ;to ré;
establish the commonality of understanding #ndrhgreement
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or as a means for sustaining the operability of decision

‘rules under conditions of partial misunderstanding and dis-

agreement.

In addition, a source of potential conflict may arise
from circuﬁstances where persons act upon differen£ deci-
sibu rules which may be potentially applicable to a_barti-
cular situation. Where the consequences of acting upon.
contrary decision rules place perSons in a position of
asserting mutually exclusive and contradictory claims, con-
fiict Qiil érise; Each cannot attain a solutién Qhere' |
each can have his own way. Recourse must be had to some type
of commén decision making facility where both can present
their‘fespective cﬁuses and rely upon the decision making:'
capabilites of a third party to render a:judgﬁeht on what
rule shall be given precedeﬁce in thé‘particuiar circum-“":A
stance.

The commonality of the sefs of decision rules involved
in different institutional contexts is maintained by re-
course ;o'specialized instituticnal facilities for resolving
conflicts by determining which one £rqm a set of conflicting
rules will apply in particular types of situations. The .

exercise of this decision making capability can in turn

have the consequence of reducing contradictions and inducing

an increasing measure of consistency or coherence in the
logical structure of a system of decision rules. Bbth‘the

professional practice of law and judicial decision making
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focus espec1ally upon problems of potential confllct of
laws and upon cr1ter1a for decis1on making concerned with
loglcal cons1stency and coherence 1n-the diverse‘system of

dec151on rules which comprise a logal system

If a condition of human £h111b111ty is assumed to exist, _'

‘common understanding and common agreement will be 1nsuff1c-‘
ient to ‘foreclose the posS1bi1ity that the pursuit of one's
advantage within a logically coherent set of decis1on rules
may lead-to unanticipated‘consequooces end‘cause injury to
others. .Some_measure of ooiiticalconstraintsostained by
common facilities to determine, enforce and alter-legel‘re—'
letionships is essential for essuring‘resolutioo oticoﬁflicts
ééiiyiﬁé even from uﬁihtehtionel injories or harms that may
be infiicted'oooo others."Persons:meyhhot'oécesSarily be
prepared'to‘rightAwrongs‘rhen the rightihg‘ofrajﬁrongJin-

" volves the payment of costs that leave the pertifet'error.'

worse-off than better-off in the short run.

' “Uneoual'Distribotion of Decision Making Cepsoiiities
Recourse todecision'mskers who have authority to
determiee, enforce and alter legsl relationships affecting
the interests of others implles that: any pol1t1cal associa-
tlon nust be based upon an egual a551gnment of decision
‘maklng capabllities esra necessary cond1t1on for the main-
'-tenancerof_decision making'caoaoilit;es intoccordahce rith

operable decision tules. Some decision makers must be able
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to take decisions which can determine and enquce legal
relatioﬂships ﬁffecting the interests of.'m. Some
decision makers will thus exercisé decision making capa-
bilitie; that are unequal with others.

A specisl condition relative to the inequality of de-
cision making capabilities exercised by persons assigned
the extrgordinary authority or power:to determine and
enforce decisions in relation to others also necbssarilz

requires the potential use of coercive sanctions to sup-

port behavior based upon lawful c;dndttct and to remedy wrongs
associated with unlawful conduct. Thus, patterns of po-

litical organization necessarily depend upon the potential

~ exercise of coercive capabilities. Coercive capabili-.

ties involve the lawful exercise of unequal deciston

making capabilities ahd‘have the consequence of leaving
some persons worse-of f rather than better-off gt least
in the short run. Any system of government involves the
assignment of,extrgordinary authority or decision ﬁaking
prerogatives to 5ome officials who are able to determine,
enforce and alter the legal relationships affecting others
within that society and who are lawfully empowered to
u:e<coercive sanctions in the discharge of their official
responsiﬁilities.

Thesérﬁonditions inherent in the logic of political
choiée leave us with ﬁ fundamental difficulty. Onlthe_one

hand, an inequality of decision making capability and a
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structure of social relationships is subject to a contingency

calculation. Actions in one context are contingent upon
whether each person may have recourse to alternative deci-
sion making arrangements to deterﬁiné, enforce or alter
legal relationships.

The siructure of legal relationships establishing the
basis for social and economic transactions among indivif '
duals provides only a first order of approximation in
creating decision making arrangements. If dysfunctional
conflict arisés, further.determinatiopé.may depehd upon
the Q;fiods governmental decision makers in ékéféisings‘
ﬁheir functions of enforcing or modifying legél rglat}on-A
ships. Recourse to govefnmental decision making capa-
-bilifiés,ﬁill, in turn, involve contingency calculations
about the‘éctions which officials may take in fhe differﬁ
‘ent deciSién making arénas or structures inherenf'in the
ﬁrocesé of government.

John R. Commons, drawing upon the earlier work bf
-Wesléy N. Hohfeld, distinguished between these fﬁoAséts
6f legal relationships in characterizing "aﬁthofizedj‘
transactions” as those'relationships whichlallocafe |
pfiharj or sdbstantive_authoriff for persons to act iﬂ
‘relation to one another: and Uauthoritative tranSactidns"
as those relationships which allocate secondary or reme-
dial authority to deternine, enforce and'gltgr Iégﬁl'

Vrelationships.s
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Within the context of any 0perative sef of deeision,
rﬁles, authority:to act in social or economic_relatien-
ships involves the'assignmeﬁt of a capability ef a right
te”act to some actor with a correlative ebligatien or QEEX
on the part of others to act in accordance with the r1ghts
belng asserted. Rights are sub]ect to 11m1ts L;mlts
upen e right define the area of decision making where a. -
ciaieant stands exposed. Thus, Commons defined the limit
~of a right as an exposure. The correlative of an expo-

sure is_befond'the limit of a'gg_z,'-A‘pefsoﬁiehe'is_nof
ienger ueder defy is at ibertz to act. Thus,-the cor-
1re1at1ve of an exposure is a 1bertz | o
The structure of legal relat1onships 1nvolved in

author1zed transactions can be plotted as represented in
‘F1gure_1. The correlatives refer to‘1nterdependenc1es among
two different legal parties or sets of legal paffies act-
ing on the basis of a common set of decision rules Tﬁe
11m1ts apply to the respective parties.. The dlagonale |
'represent reciprocal relationships. Rights and 11bert1es
definelthe.sum of legal capabilifies assigned to‘bothi.
parties; and duties and exposures establish the limxtatlons
assigned to both parties. L1m1tat1ons function as con-
straints upen action, end capabilities imply epportunities

to act.
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Authority to Act

A

Party A ’ Party B
<<————CORRELATIVES—>
L {Right o Duty
1 \ ' /
: | G s
" : ‘ Wy i 0_19
T \\\‘x\\\
: - : ~
S [Exposure Liberty

Figure 1. Structure of Authorized Transactions.

A similar structure of relationéhips.is appiicable
to authoritative transactions. but the terminology is -
changed. The assignment of authority to determine, enforce
and altef legal relationships is defined as a "power' re-
lationship. The correlative of a power implies that other
pefsons have an obligation or a 1liability in such a re-.
lationships. The limit of a liability is an immunity and
the limit of a power is a disability. These relationships
are plotted in Figure 2. |

Authority to determine, enforce and alter legal re-
latidnships may vary from contractual relationships to a
variety of governmental decision making arrangémentsuAf
Under'contractual arrangements, individuals may partici-

pate in a mutually ggreeabla; arrangement to redefine or
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Authority to Determine, Enforce
and Alter Legal Relationships
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Figure 2. Structure of Authoritative Relationships

alter legal relationships to realize some mutual interest.

GovErnmental decision making arrangements inhéreﬁt_in'the

'operation of courts, executive agencies and 1égislative

:bodles provide specialized facilities for determining,

anforcing and altering decxsion making arrangements under
conditions which imply a radical inequality of decision
making capabilities. Authorized relationships in the ab-
sence qf agreement among the parties involved,idépond '

upon authoritative relationships to either enforce or

- alter those relationships. Power relationships, thus,.

4

establiéh-the,general scenario for all decisi&n_making.
The game of life is one where each player bursges his

strategic opportunities and is potentially eprsed to
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the strategic actions of others in a series of interdependent
games where the rules of the game are themselves subject to

change during the course of play.

The Ofganizatioﬁ of Government

¥ -

The existence of,govérnmental institutions-ié-a,gen-
eral scénario,fqr all decision making. The rédical in-
equalitiés inherent in the orgsnization of any system of
ggvprnment, create a difficult questidn of whether the.in-
stitutioﬁsﬂof;governméht can be the subject of rational
choice or whether the condition of government is one
which must be endured as the price of human civilization.
This is a critical issue in political theory. Differenmt
. ;esolutibns of the issue have established the basis for
oxganizing different systems of govermment among dif-
ferent societies of people.

The conclusion that the condition of govermnment is
one which mist be endured as the price of human civiliza-

4 A

iion is perhaps best formulated by Thomas Hobbes.
stable indquaceful human society based upon lawful re-

'latioﬁships Tequired recourse, according to Hobbgs,‘}o

a commanding power which can articulate and enfb?cé éll -
common sygtem of law. For a commmity to share a com-
mon systeﬁ of law in Hobﬁes' theory requires a single °
centei of auth@rity capable of exeréising thé‘brefbga-
tives of‘government. To do less, in bebes"formula;

tion, is to invite conflict and to threaten the péﬁte

of the community.
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Under such an approach to the organization of govern-

ment, the person or agency vested with sovercisn preroga- -

 tive ie the ultimate source of law As the ultimate

source of law, a soverelgn is above the law and cannot be
held accountable to the law through legal remedies before
a court_of law. _The peace and stability of such_a society

depends upon a deferential acceptance of one's socizl ob-

_ligation to obey the governing suthority on the assumption

that stable social relationships will necessarily require
the existence of some center of ultimate authorxty

Dbedzence to authority in such a theory 19 the price of

_human clvilzzation.

Political systems organized on the basis_ef such

a conception of sovereign prerogative can vary in how

. a sovereign'body is constituted. Soveieignty gy reside

-Vin an elected legislative assembly, in e'eelf—eerpetuating

body of men who recruit new membersifo their ranks, or
in a single person. In any ef these,casee,'the'exer-_:
eise of sovereign pferogative is full?-monoﬁolized by

a single center of authority. S L

| Where the institutions of govermment are organized -
on the basis of a single center of go?ernmeut exereising
supreme authorxty, a11 other social 1nstitutions become .
dependent upon the decisions taken‘by those who exercise
sovereign prerogatives. _Over the long run, suph_eystemef

of politieai organization will accomodate to ehenge‘in
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- Ways that give poiitical analysts little capability to
anticipate the consequences which will flow from such a
;tructure:of relaﬁionships except that members of a ruling
élass:ﬁill, over time, act on behalf of their self-interest
and use the coercive capabilities of government to their
advantage. Such regimes can rarely provide the political
and lega;‘basis for highly productivé felationships.,

| Where sovereign prerogative is vested in a:single.body
which has ultimate authority over the governance of a
sobiety,'principles of constitutional law cén serve ohiy

as moral principles for the guidance Qf-the‘government
rather than as leggl principles which: can be enforced

in relation toAgovernmental actions. On the basis of

this distinction, John Austin characterized constitutional

law as p§sitivé morality not positive law® Positive law
for Austin is law that can be sustained as enfbrceéb;e
law., Positive 1law depends upon the.availability of .
legal remedies to enforce claims to rights through the
courts of law or other instfumentalities fbr~the-enfprce-
ment of law.

The impossibility of susthining a system of con;ti-
tutional law in a political system where the exercisel of
sovereign prerogative is monopolized b? a single center
of authority,presents an anomoly for Americans who assume
that constitutionsl law is the basic foundation for

their jurisprudence. The existence of a political system

82

-
]

e




»

4y

where coﬁstltutlonal law is presumed to be positlve law e
rather than unenforceable moral. prescr:ptxons 1mplies
that the American pol1t1;al system was fashioned on the
basis_qf:concepts that depart radically ffom most otha;
political systems in thé world. Such a ﬁolifical sySfem
wouidiimpiy that the exercise of governméﬁfal ?férdgntive
-is subject to rules of constitutionalrlaw whe;e“those who .
govern are controlled by constitutional rules whzch they -
cannot alter upon their own initiative. Further such a
political system would imply thatlthe.prarogé;ivbsiof
gove;nment are distribuféd in a:ﬁay that_ﬁcti&hé‘by one
;et of govefnmenfél authorities will-iiﬁit énd.ﬁouhd-the

exercise of discretion by other governmental authorit1es.

If limlts are 1nterposed upon the exercise of govern-

mental prerogat1ve by each instrumentalzty of.govern-

ment, then the actions of any one ihstrumentality of govern-

" ment will be limited by the authority exercised by other
instrumentalities of government. So long'as no‘dne instru-
‘mentality of government is able to dominate,dther_insﬁru- :

.ﬁentalities of government or nO'politicélrcoéli;ipn is

able to gain dominance over all instrumentaiities of .

”gové:hment, then the authority of each sét 6f‘govefnmental

decision makers can be used to impose limits upon other

sets of governmental decision makers. Each will then be
bound by the rules of constitutional law that govern

those who exercise the prerogatives of government. -
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Necessary Conditions for the Development and. .
Maintenance of Optimal Decision Making Arrangements

The discussion of the logic of political choice. ih
this chapter enables us to specify several conditions as

being necessary for the development and maintenance -of .

optimal decision making arrangements. These include: the

following:

1. Reference to s common set of decision rules is a

necessary condition for sustaining ordered social re-
lationships.

2. “The maintenance of the comhoﬁality of decision
rules will necessarily depend upon -a common under- -
standing of the terms and relatio shlﬁE'ihﬁereﬁf‘in
a set 05 decision rules. :
3. The-maintenance-of-the.comnohality-of.a‘set‘of
decision rules will necessarily depend upon a set
.of institutional facilities capable of: determiniqg,
enforcing-and altering decision Tules.

4. A set of institutional facilities capable of
determining, enforcing .and.altering decision rules
will necessarily depend upon an unequal.assignment
of decision making capabilities where some decision
Eﬁkerwaill'be.ab§b to impose their decisions -upon
others and use coercive sanctions to do so.

5. A set of institutional facilities capable of
determining, enforcing and altering decision .rules
can-be subject to enforceable constitutignal rules
only where gpvernmental authority is allocated to
diverse sets of decision makers who can exercise only
Timited decision making capabilities and can estab-
lish limits to the exercise of authority by each
other set. of decis1on makers. -~

6. The ‘maintenance of a political association: cap-
able of approximating optimal or mutually productive
relationships will necessarily depend upon common
agreement among the individuals comprisingsuch

an association.
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Implications for the American System of Government

| The Americon political system-ié ogsod opon:a pre-
sumptioﬁ that the institufions of gerrnment-which afford
common decision making fa6111tles for determxning, enforc-
ing and alter1ng dec151on rules wxll be subject to an en-
forceable system of constitution law. Such a system of
conotitufion law will_defino both the decision making

capabilities and limitations of those who exéroise the

' prerogaﬁivos of government and of those who‘fumc;ion as’

persons or citizens in a political coﬁmunity Processes

of const1tut1ona1 dec151on making exist apart from pro-

cesses of governmental decxsxon making Constitutional

law is unalterable by a government on 1ts own motlon w1th-

" out reference to’ constitutional doczslon mak1ng processes

which occur out51de those institutions of government.

The exercise of prerogative by each unit of government

is subJect to limits which estab11sh its relationsh1ps

- with other units of government in a federal system.

Within eéch.onit of government, the oxefoisé'of
decision -making capabilities beofing upon the alteration ‘
of decision rules is separated from othor decision -
haking,fonctions bearing upon -the determinatioolgnd'enforoe-'
ment of‘legal relationships. The separation of powérs

inherent in the American constitutional syStemrio a'nétesf

- sary structural condition for enforcing a syétem‘of con-

stitutional law. If legislative bodies were free to judge
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;heir own constitutional competence, no limits could be'
émposed upon legislative authority. If the executive were
free to claim inherent powers to govern and to defend its
"right" to govern by the-useuoflunconstitutional3means‘to
do 3o, then police power and military force would pre-
vail. Only by interposing constitutional.1imits<upoh,j
gegislative and.executivé.authorixyrwhichaaréaenforceable
by other decision structures is it possible to have 2
érstem of positive constitutional law. |
TheA-‘cond‘it-ions .of political choice in the -American
‘politicalcsystemrinclude the possibility that the ter@sf
and conditions=of-decisionamaking-in govennmenta1.insii-
tutions will themselves be thelsubject,ofrpblitical ‘
choiceﬁeietciSed through processes of.constitﬁtional;decir
sion makiﬁg; However, the political choice of constitu-
tional arrangements is subject to the severe constrsint
that only. a political system which is subject to substan-
tial fragmentation of authority can maintain a system of
positive consfitutional law. Freagmentation of authority
és between persons and governmentﬁl officials. asmamoﬁg
units: of government and as among different decision . ’
étructures-within any particular unit of govefnment, is:a
necessary condition for enforcing a system ofgcbnstitutional
law. If these structural limits or constraints are g§ah-
doned, the force of constitutional law as positivellaw will

2lso have to be sbandoned, and.constitutional law would
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then become nothing more than moral prescriptions., A

system_of constitutional rule requires a conscious aware-
ness that political choice must necessarily be coﬁStrained
within limits. If those limits are abandoned, then the.pos-
sibility’of constitutional governﬁent will be.foreclosed.
The problem of constitutional choxce in a p011t1cal
community which asplres to the possibllity of using the
rules of const1tut1onal law to govern the actions of |
those who' exercise governmental prerogatzves w111 have
ram1f1cat1ons whxch affect the strLcture of all other
soc1a1 1nst1tut1ons in that society Because of the 1m-
portance of the problem of constitutional choice to the
ch01ce of institutional arrangements 1n Amerlcan society,
we sh311 turn to a further consideration of that‘problem

in Chapter 3,
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-1Herbeit A. Simon, The Sciences 2{ the Artificial
(Cambridge Massachusetts: M.I.T. Press, 1969).

2Tocqueville Democracy in America I: 239-240 observes:
R . [D]emocracy cannot profit from past experience unless
it has arrived at a certain pitch of knowledge and civiliza-
tion. There are nations (i.e., people sharing a common cul-
ture but not necessarily a common polltlcal organization)
whose first education has been so vicious-and whose char-
acter present so strange a mixture of passion, ignorance
and erronegus notions upon all subjects that they are un-
able to discern the causes of their own wretchedness, “and
they fall a sacrifice of the ills of which they are igno-
rant."”

Tocqueville's observation need not be limited to -
American Indians but can be applied in the same terms to
the fate of modern man and his inability, for example,
to formulate political solutions appropriate. to collective:
security among natlons.

3John R. Commons, Legal Foundations of Capitalism .
(Madison, Wisconsin? University of Wisconsin. Press, 1959).

4Thqmas,Hobbes, Leviathan or the Matter, Forme and-Powen
of A Commonwealth Ecclesiastical and Civil, Michael™
Oakeshott, ed. (Oxford: Basil 8lackwell, 1960)."

5John Austin, The Province gg.Jurisprudenég Détermined-
?égé?. Hart, ed. (London: Weidenfeld and Nicolsonm,
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Chapter 3

| | . THE PROBLE'! OF CONSTITUTIONAL CHOICE -

#,

. Introduction

In chanter 2 we examined some of the conditions which
anply to the structure of pol1t1cal choice. Six conditions
were specxfled as necessary conditions for the development
and maiﬁtenance of political decision meking arrangements
capable of approximating optimality:

1.. Reference to a common set of aecision rules is
a necessary condition for. sustain1ng ordered
social relationships.

2. The maintenance of the commonality of decision

rules will necessarily depend upon a common under-
_standing of the terms and relationships 1nﬁerent

-in a set of decision rules.

3. The maintenance of the commonality of a set

. of decision rules will necessarily depend upon
a set of institutional facilities capable of
determining, enforcing and altering declision
Tiles,

4. A set of institutional facilities capable of
determining, enforcing and altering decision rules
will necessarily depend upon an unequal assign-
ment of decision meking capabilities where some
declsTon makers will be able to lmpose their de-
cisions upon others and exercise coercive sanc-
tions to do so.

- S. A set of institutional facilities capable of
. determining, enforcing and altering decision rules .
can be subject to enforceable constitutional rules
only where governmental authority is allocated to
diverse sets of decision makers who can exercise
¢ _ only limited decision making capabilities and can
' establish limits to the exercise of authority by
each other set of decision makers.
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6. ‘The maintenance of a political association
capable of approximating optimal or mutually =
productive relationships will necessarily: de-
pend upon cormon agreement among the individuals
comprisine such an association.

The basic prdblemwin.conﬁtituting.political decision-
making arrangements is how. to reach a solution that will
meet each of these conditions. The conditions.of common .
understanding,andwcommon.agreement-(Conditions~2 and-ﬁ}féan
be collapsed and treated. as. though thexwwere‘a;singleucoh-
difion which:we,might-term.”consensus;” The:several‘cobg
ditions be#ring;upoﬁntha.éﬁtablishmené ahd prbvisionzofis
common . facilities for determing, enforcing .and altering-de-.
cision-rules.(Conditions, 1,3 and 4) can be collapsed ané

characterized as the. condition of “pqliticalaconstréint.”

The problem of constitutional choice.then ig:howsgg;ﬁllocatg,

decision making capabilities in a society so that conditions
[y . - =

of consensus and gf-politicallconstraint can be realized

T, -

under g set of constitutional decision rules which can.

be maintained.as an enforceable system of tonstitutional.

law (Condition 5).

’

If both the conditions of consensus‘and political;cén-
straint can be met under a system of constitutionalfrulé;
then actions to. enforce the maintenanﬁe of a sYSfem of de-
cision ruies can be sustained with minimal recourse -to co-

ercive capabilities. 'hen such actions are taken -they will

be recognized as reasonable or legitimate. Legitimacy of

political authority depends -upon sustaihing consensus

- C | 90
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regarding the reésonableness of actions by those assigned
authority to determine, enforce and alter legal relationships.
An apnropriate solution will alsc require these con--
ditions.to be met through time. A solution which meets the
cond;tions of consensus and political constraint under
constitut1pn§1 law at one peint in time is cleatly insuffic-
ient if these conditions cannot be maintained tnrongh time.
Yet, if we assume human fallibility, self—interestednéss and
a santantial heterogeneity of human preferences, we would
anticipate recurrent ﬁatterns of diSecuilibriﬁm. At timcs
_of d15eou111br1um, consensus pives way to fundamental d1$~
agreement and conf11ct ~ Human capab111t1es to determine,
~ enforce and modify dec151on rules are subJect to substantial
linitatEOns under such conditions. Mhere §uth“&i§equilibrium
' _occurs, can we expect that the Structure ofncollective-dé;
cision tnies will be biased or rigged in the direttion of
re- estab11sh1ng such an ecu1libr1um? Or would we expect
a stable d1sequ111br1um to perslst where the structural con-
ditions 1nherent in pqlztical constraint becane dominant
through_the-exercise of political power sustained by co-
ercive forcé? Politital dominance by coercive force méy
precludé thé_re-establishment of the condition of consensus
unless the constitutional remedies inherent inta systém of
constitutional law provide members of a polititai témmunitj
with the'means for altering political arrangeﬁéntsfand of

securing consensus within reasonable political constraints.
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The problem of comstitutional choice provides an op-

portunity to test the usefulness of political analysis. Can

poiiti£31 analysis help us reach warraniable-conclusions '
reéarding.the choice of decision rules which will increasé»
the_frqbabiiit} that a political community can be'organizéd
to meet simultaneously the conditions of consensus.an&'p09
litiéal constraint under a system of constitﬁtional law?

If and,when_disequilibrihm were-tb qﬁcur, can wé further
an;i#ipate-the,existgnce of a set of constitutional decision
rules.wﬁiéh Gili bias the pdiitical pfﬁcésézin €h§ &ireétion
wheré goVerhmen;al‘decision ﬁakers would search oﬁt bases
for rgfgstabiishing the condition of consensus? A political
syétem predicated‘upon such decision rules presumably will
have long-term stability. Such a systemn would be capablé‘of
adapting to a variety of circumstances and doing so under
cdnditions where the 1egifimhcy of political choice would
be sustaihbd‘by a general consensus of the people comprising
thaﬁ poliﬁical community. If this problen can be solvgdqih
gen;ral tefms, then that solution should be of consideiablet
signifiéanée for appiication to the choice of instituﬁidﬁa]

arrangements for water resource development.

*t
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The Choice of Constitutionsi Arrangements |

The Buchanan and Tullock Analysis of the Problsm of

Constlitutional Choice

James Buchanan and Gordon Tullock, in The Calculus of

Consent, provide us with a theoretical basis for deriving

~an affirmative solution to the problem posed in the intro-

duction of this chapter.1 Buchanan and Tullock use an econ-
omic model in which they make a number of'basic aésumption;
about the.nature‘of individual men and the envi:bnmént in
which'theytfind'thémselves;' ‘ =

Some légal arrangement is assumed to exist in the larger
enviroﬁment in which individﬁals find themseifes. At least
some of thé'ﬁasic rights; duties, privilégéé aﬂd:féSpoﬁsi;
bilifieszof in&ividual'mén have alreadylgeen eﬁiéﬂlighéa.
Law and dfdéf éxists. e
o Individuals are sssumed to be self-interested. A self-
interested individual makes his own calculations about thq
desifability (benefits and costs) of different outcomes by
reference to his own prefefences. The word ''self-interest"
is not by definition equal to the word "selfish.ﬁr:A'self-
interested individualﬁmay-weigh outcomes which-benefit others
more heavily than outcomes‘which beﬁéfit‘himself. Ihe hﬁ;
5umption of self-interest primarilyri$plies fhaﬁ individuals
haye their own preferences which affect the deéisibn they

make,
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Individuals are assumed to be rational. Ratiﬁnal in-
di#iduals ate able to rank alternatives available to them
in-a transitive manner. Ranking implies that a rationmal in-
dividual‘either vglues-alternative-A‘more than altérnat}ve B,
or that he‘préferes.alternative B to alternative A, 6r that
he is indifferent as between them. Transitivity means that
if,ﬂe prefe:s alternative A to altarnativg B, and B is pre-
ferred to C, then A is necessarily prefexied to C.

| Individuals are assumed to adopt maximizing strategies.
quimiiétiﬁn as a strateéy'inplies ﬁon#i;tent-ﬁhbice;of‘
those alferﬁatives‘which an individual thinks will provide
the highest net benefit as weighed by his prefererces. '

Constitutional choice is assumed to be made:undéi
conditions of risk. Under conditions of risk, individuals
are able to specify the long-run effects resulting from.;
alternative institutidﬁél arrangements even though they.,
are not able to predict the political outcome of any speci-
fic future decision. Individuals cannot fell 1f they will
be on the winning br losing side in any particular deci-
sion made,gizgig_a'particular institutional afrangement;
once it is established. - By assuminé risk, Bucﬁan#n and .
~Tullock are asserting that individuals are able to calculate
the probéblé long-run benefits and costs of different forms
of}decision rules. The choice of constitutional decision
rules. is made in light of long-term anticipated conseqences

in an extehded series of decisions.
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A final assumption is made that if each individual -
participating‘in 8 process of constitutional choice has an
cqual probability with all others that his interests willl
be taken into account in future decisions (i.e., an equal
probability of being among winners and losers over the long
run}, theo each individual will have an incentive to select
that set of conctitutional de¢ision roles which will maxi- ;

mize his own utility; By so doihg, each individual will

_necessarily act 30 as to maximize the net welfcre for a

commun1ty of similarly situated individuals mak1ng a con-
st1tutiona1 chomce.

UInder these conditions, Buchanan and Tullock conclude

‘that a community of ind1v1duals who have an equal probabllity

of being among the winners and losers over the long run
can use substantial unanimity as the basic decision rule
fbr.conoidcring decisions at the constitutional level;oféub-
;taﬁtiol onanimity'is congruent with the basic economic

criterion of Pareto optimality in modern welfare economics.

. The rule of Pareto optimality defines a-social optihum as

existiog vhere no change can be made in resource allocation
or in ihscifutional arrangements which will enable'somc;
persons (or persons) to improve his position wichout‘leaving
someone worse off. If a change would result in cn‘impcove-
ment for some without leoving ahyono worse off,hchcnﬁthati
_improvemcnt should be taken as an approocicte-move toward

the attainment of Pareto optimality. Reasonablefmen'
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motivated by self-interest would have an incentive to vote

for a set of decision rules that would enable a commﬁhity
of,people to move toward Pareto opt1mality. and would ‘not
cast a. negatlve vote if their own:welfare were- not- adversely
affected.

John Rawls uses & similar course of- reasoning to® develop
a poncept*of.justice.as a basis for chosingwinstitutibhal
arrangemeﬁts‘in constituting.a-democraticvsociety 2 Rawls
-indicates that the choice of institutional. arrangements for
const1tut1ng ; demecrat:c soc:ety wx!l be - Just” 1f 1} each
person partic;pating in an institution-or affepted-byuit~hae
an equal risht to:the:most extensive-libertyrcempatibie
withra Iikeuliberty for all-other'pereohefand-2}?where
-1nequalit1es ‘are.necessary conditions for institutional
arrangements: a) those inequalities rust work to everyone s
'aevantageiand b) the.positions or offices to which in- -
equalities attach must be open to all, Rawls’ analysis
implies that an equality of opportunity is an essential )
cﬁaracteristic of a democratic society. The constitﬁtfen
=of.a‘democratic‘seciety would carefully delineate the
brerogati#es of individuals as against the prerogatives‘:
of gevefnmental officials. The extraordinary pferdtstihes
of governmental officials in maintaining, enforciﬁgrend?-
altering decision rules in a democratic society can only

be justified when those prerogatives are exercised to

everyone's advantage. A constitutional choice of decision
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rules applicabie to the exercise of governmenta;fprerbgative!
i€ to éveryoﬁe's advantage, could be expacfed to win support
from everyone. A rule of substantial unanimity wouid,
thus, ténd to bias COnstitntional deciéion making toﬁard
a formulation which would work to everyoge's:advantage and -
meet the cﬁnditions of Rawls' concept of justicé.

Buéhaﬁan and Tullock also introduce a cost calculus
that is appropriate to a choice of constitutional decision
tuies. They present two¢fost functions which aré iﬁherent
in theibfganization ﬁflany decision making.gffhhgéﬁénté:

The first is defined as external cost or the cost that

the individual expects to endure resulting froh the actions
of other in&ividuals over which he has no diréct*confrdi.
External costs might also be characterized aﬁnaéprivatiOn
costs. External or deprivation costs occur both in a cir-
cumstance wheré an individual's actions may impose costs upon
another in the absence of.collective action (i.e., costs
associated with negative externalities), or where aﬁ'offjcial's
actions may impose costs upon others when takénVin the‘éourse
of collective action (i.e., costs which refle;f depriva-
tions imposed upon others.) Conversely, cosfs which an in-
dividuﬁl can be expected to bear in the expenditures ﬁf

re50ur¢es, time and effort upon decision making are defined

by Buchanan and Tullock as dacision-makihg'costs.:'When

these two sets of costs are summed, Buchanan and Tullock

characterize the total as interdependency costs.

97



. . )

_ 'Buéhahan and Tullock then ask what effécts fhe'cﬁéice
‘of ¢ollective decision rules would have upon the-two:;USt
functions. A collective decision rulewwould-estﬁblish*ﬁhat'
1pr?portiothf"theimembefs~of~any collectivity wh1ch-mﬁst
agree to the actions taken.oh=behalf-of*;hatrcdllgctiﬁify.

The;p;oppftions-can range from .one to~all;'with-airule'ggjggg

rep;esentéd»at one-endaof"theﬁscalefgnd a'rule;gﬁjunaﬁfﬁity
gq:the~other-énduof the scale. ‘The choice ‘of an optimal
p;oportionuof:iﬁdiViduals to be inCluded~in~collectivegﬁe—
q;sionlmaktng.would;be the .choice 0T anubptimal}aecisibg-
rule fﬁr the~constttut16n of"such"a:cbifl'e‘c'tivi;t)'r._i A~¢hoﬁce
of,a~coﬁstttutiona1Edecision-rule iSnalwéysxﬁiﬁhbice;bgﬁgd
upon futufe-expécfétions. All“cost-eStihafes;ﬁust-be
stétedsaSFéEEected'costs. | | o

If the expected external or-deprivation costs-are \

estimated'fofﬁanxyrepgesentative individual withinfa‘fuﬁgre

collectivity, Buchanan and Tullock would anticipate-thax
such costs:will be at the highest point if ggg_pérsonﬁﬁgte
able to take actions affecting the other'membersfﬁf thén
collectivity. Expected-exterpaler depiivation costs would
decline as :an increasing proportion of the colleéf;§iiy,,
were requifed;to-participate in dgcisioﬁs_taking;aétioﬁs
affectiﬁgnail-members of the collectivity. If ali“ﬁEmbq;s'

in.the collectivity participated in taking decisions, then

any one person could preclude:action having an adverse effect |

upon him. Thus, the expected ‘external or deprivaﬁion coét

LI
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would gpproximate zero for a decision rule of unanimity.

- Buchanan and Tullock plot thie relationship in the represén-

tation contained in Figure 1.

A confrary trend occurs in plotting the shape of the
expected decision making or transaction costé. ‘The amoﬁnt
of'resoufce, time and energy devoted to the making of col-
lective decisions would be at their relative minimﬁm if one
of the membérs of the collectivity were able to take deci-

sions affecting others. As increasing proportions of the

_members of the collectivity participate in taking 2 deci-

sion affecting all merbers of the collectivity, we would ex-
pect'the &gciéion'costéltb increase and reach their highest
point where unanimity would be required. Figﬁré 2 plots a

representation of relationships betwesn éﬁpetted-ﬂéC§éibn

~ costs and the proportion of 1ndividuals'reqﬁifed to tgke

-action in a collectivity. If these two cpst,functidns

are then combined we would expect the total.inferdépendency
cost curve to have a U-shape. The point of least‘cosf.]
would be at the low-point of the total cost cufvé‘re-
fresenfed.by some point X as in Figure 3.

We now assume thé; the individuals cbmprising.a col--
lectivity could, by takiﬁg joint action in relaiion to some
set of decision rules, realize some joint benefit pqu@lly
avdilablé to all members of the collectivity §s r6pre§ented
by the line B (Figure 4). We-would expeét theﬁltd‘sglect

a decision rule to authorize action by a vote of some
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proportion of the group lying between points Q and Q'. Any
décigion-rulejbetween Q and Q' will realize more benefits
than costs. The greatest surplus of benefit over cost would
be realized at point K. If the cost at X were.to be gen=
eralized and be allocated equally among all members of the
collectivity,kwe would expect benefits to-exceeﬁ cbsts in
the magnitude of CB. If, however, a rule of unanimity

were to bé-uged we would expect the costs to exceed benefits
by a substantial margin. The same would be true for the
decisions made by a 51ng1e person for the collectivity iwe
would not exoect the collect1v1ty to be able to realize po-
" tential benefits if more or less inclusive decision rules
were required than those within Q-Q'.

The Buchanan and Tullock analysis haé-sévei'al- important.
implications for problems of institutional weakness and‘ir.l-
stitutional failure considered in Chapter 1. First, efforts
to reduee:transactiOn or decision making costs must be
carefully weighed as against an increase in potentiai de-
privation costs. Reliance upon a hierarchicallqurganizéd
management structure may reduce transaction or decision *
making costs as Coase has suggested. However, gains realized
by reduced decision making costs may simply be off-set by.:
an increase in potential deprivation costs.

;Second? the potential costs inherent in one sét of -
decision rules may be limited by the constraint imposed by

other sets of decision rules. Coase's theory of the firm,
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for example; implies that the manugement structure used by
 an entrepreneur to reduce his transaction or decision.making
costs is limited by two other decisionlstructﬁres: the
.employment cbntract and the product market.  Ifrthe employ-
ment contract can be used to minimize the potential depriva-
tion cosfs which an. employer might impose upoﬂ ﬁis employees
and if thé‘proauct market were sufficiently.competifiVe‘to
prevent an entrepreneur from exercisingtpowor bver a-mgrkét
and imposing sﬁbstantial deprivation upon the consuming pub-
iic,rthen reducfibns in transaction or deéisiqnﬁﬁhﬁiné éosts
can yieid a net improvement in social welfére. However, if
.a;jéﬁfloféiiﬁoﬁinafes a labor nark&t.and/or_a ﬁrbduét?har-
ket, fedﬁctith 1ﬁ decision Making costs may bé'mdre than
'off-setiby‘increased deprivation costs and lead to'a deteri-
oration in social welfare. .

Similaily, in a system of public administ:atibn’where
users of public goods and services may have :elatively'iittie
opportunity to articulate their individuallpreferénéqs and -
where an empioyer, as in the case of the armed sé:vicés,
may be ab;e to exercise substantial coercion over employees,
potential deprivation costs can reach very substanti#lfpro-
portions, In Quch circumstances, constifutiona17rﬁles uhifh
provide for equal protection of the laws, a right to due
process.of‘iaw subject to independent judicial cohsidération,'
1egislative control and oversight of execqtivé gétions and

popular election of governmental officials may be appropriate
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means for‘limiting potential deprivation costs. If such con-
stitutional arrangerments can'be usbd to -reduce potentiall
deprivation costs, then efforts to minimize transaction or
decision-making. costs within-such constraints mayfcontribuie
to a:net improvement in social welfare. !
Third, the sets of events which require recéurse to :
collective action - in the -provision of public-goodsnand'Ser-
vicesuand;infthe-management~of'common ?rOperty“resourcestmay
implicate different domains or fields-of effects and ‘re-
quire'the.bfganizatioﬁrof éo1lective»enterprises»whiqh1i§?-”
flect different scales of operation. -Eachisuch enterpfise
may-p6§e=s§e§ia1'prﬁﬁleﬁs'in-conétitutional decision making.
The particular shape of cost.curves may‘vary-withntheitypé
of public goods or services being provided. Problems of
ground water. basin management -would, for example, have a-
relatively flat decision making cost curve when éompared
with management .of a river subject to severe flooding. -~
The constitution for a ground water feplenishmént district
would facilitate.the interest of water users if itﬁﬂdécision
rules were biased toward umanimity. Flood control :agencies,
- on the other hand, would run great risks in flood damage;‘
if large numbers of persons were required to take ‘decisions
in responding to a deluge. A reasonable constitution for a
flood control -agency would make provision for emergericy
action where decision costs would be held to a miniﬁdm'by,A

suthorizing some one official to take emergency action. -
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However, exclusive reliance upon one-man rule in the coh—.
stitution of a flood control agency would be expected to
create very high deprivafion costs.

A theory of constitutional choicelwill require reference
to diverse decision rules which permit different responses
to varying situations. Events which portend suddénﬂdisaster
imply different constitutional considerations tﬁan{thOSe
which-pérsist with only smail increments of Chanée through

time. Problems having varying domains or fields of effects

" may be appfopiiately disaggregated to sllow for the consti-

tution of séparate communities of intéresf.' In addition, ad--

‘vantage may be taken of one type of decision rula‘which will

reduce decision costs only if constrained by the'bperatioﬂ
of another type of decision rule which will limit potential

deprivation costs. Otherwise savings in decision costs.

may be more than off-set by increases in deprivation costs.

The Buchanan and Tullock analysis also implies‘that
the process of constitutional choice can be disaggrégafed and
conducted under décisioﬁ rules that'varf from those required
to take collective actioﬁ in determining and enforcing de-
cision rules-in a society. Constitutional docision making
fheﬁ would involve & choice of rules bindiné updn,fﬁe.con;
duct of governmental officials but would preclude the taking
of operable decisioné which apply to.pqrticulgtjgaséé.

If constitutional choice can be disaggregated from processes

‘of governmental decision making, then the possibility exists

165



'that'reﬁedies may be available at the constitutional level
for're-establishing conditions. of consensus through the re-
formulation of constitutional decision rules should thesci}-
cumstances arise: where those who. exercise the coercivevéhﬁi-
bilities_inhe:ent in governmental authority cometo diﬁrégard
the interesfs of substantial ségments,of the poﬁulatipn in
a'ﬁqlitical‘éommunity.

One. of the central features of the American political
system is its use<of processés of constitutionai‘decisibn
making to deal with problems of governmental organxzation as
distinguished from the exercise of governmental decis1on i
making within the- framework of constitutional ruleSu. The
mgthod of analysis developed by Buchanan and Tullock i§
highly congruent with theoretical arguments sustained by ;
Alexanderrﬂamilton and James iladison regarding the U.S.

Const1tution in The: Federalist. Both provide us with:

foundations for a political analysis to examine the cho:ce
of institutional arrangements for water resource development
systems which is explicitly related to the terms and»cphf
ditions of political choice prevailiné in the Amsric#ﬁf*
political system. i o
Hﬁmiiton and Madison provide us with a theoreticalr
analysis of ﬁow‘the problem of constitutional chéice was
resolved in the formulation of the U.S. Constituﬁionuk We
can use their analysis to determine the extent‘tﬁ which the

American constitutional system was used to allocate -
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decision making arrangements to meet the conditions of con-

sensus and the conditions of political comstraint under a

system of positive constitutional law. A svstem of consti-

tutional rule which can meet these conditions will, in
turn, impose substantial constraints upon political de-
cision making. - Following an examination of Hamilton and
Madison's énalysis of the problem of constitutional choice
in the formulation of the U.S. Constitution, we shall turn,
in conclusion; to an indication of the terms and conditions
of politicﬁi choice which are derivea from the structure
of American coﬂstitutional arrangements.-

The Hamilton and Madison Analysis of the U.S.
Constitutional Arrangements

The Hamilton and Madison analysis in The Paderalist as-

sumes that gatters of constitutional choice can bersubject to
rational analysi§ by interested individuals who wish to ad-
vance their own welfare and who are preﬁaréd to recognize
their own fallibility. The initial question for quiltﬁn

was g . . . vhether socieities of men are realij*capable

of not of establishing good government from réfléétion'and.
choice, or whether they are forever destined to depend for

their constitutions on accident and force."3

The snalytical task confrontzng Hemilton and Madisén
was first to diagnose the sources of institutional failure

of the'gOVanment under the previous Amg:iﬁan copé;it&tion
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formulated in the Articles of Confede:ation. On tﬁe basis:
of that.diagnosis they were then conftonteﬁ witﬁ the task -
of conceptualizing a solution that would be sufficient to

meet both the -conditions of consensus and the conditions of

political constraint umder a limited constitution.

Diagnosis of Institutional Fallure

Hamilton and Madison found that the constitutional
arrangement of the Articles of Confederation had failed to
meet the conditions of political constraint. Congress
could not act directly upon individuals but was-requiréd'to
act through the collective instrumentality of the states.
Thus, the condition of poliiical constraint was not operable
in national affairs since-nationhl policies did not impinge
directly upon the interests and actions of individuals.f
In turn, individuals could not articulate their interests,
their "hopes and fears" through persons of their own choosing
who could represent them in national councilé capable of
7 deliberating about and deciding upon common natiohal poli-
cies. It was this fajilure to relate actions difectly'fo
the interests of individuals that Hamilton and Madisoﬁlcon-
céived to be the “erroneous principle,":"the great and}f
radical vice" of the then prevailing constitutional ar-

rangement.

108

[ Bl



Ya

Individual Participation in Diverse Governments

Hamilton, following & diagnosis of the causes of insti-
tutionai foilure formulatod the conceptualAbéSio for remedying
that failure in the following terms: I

. . + The government of the Union, 1ike that
of each State, must be able to address itseif
‘immediately to the hopes and fears of indivi-
‘duals; and to attract to 1ts support those
passions which have the strongest influence upon
the human heart. It must, in short, possess
all the means, and have 2 "right 10 resort to
all the methods, of executing the powers with
which it is entrusted that are possessed and

- exercised by the governments-of'the particular
States. ¥

This solution is apt to strike a familiar ring to any
American as pornting the way toward the foderal structure o
of the American political system. A federal system allows
1nd1v1dua1 persons in American society to particlpate in
- several wnits of government. A national government is avail-
able for dealing with problems that extend ‘beyond the'domain
of the stotoo.:‘anh state, in turﬁ,ais 2 goyeroméntoapable
of dealing with the problems of people within thejdomain |
of that state. In addition, Hamilton made exoiioit‘rof-
erence to ‘‘the system of each State within that State" on
the assumption that other political arrangements exist
within the American system of local govornmont whioh engble
people to tend to their collective interests in tho context
~ of local commmities and neighborhoods. Tﬁuo,veooh'person
has'tho;ooportunity to pursue solutions to probleno of

social concern through several units of government with o
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diverse decision making capabilities. Should one fail to’
respond to demands, others would be available for seeking
resolutions to common problems. Each person faces_an o{}gqpoly -

of ébvernmental units rather than a monopoly of political

»e

authority.rr

While a national government was an-essential instru-
mentality féf-being able tc,dealnwith-problems of continental
prbécrtions,=Hamilton*and-Madison=recqgnized.that the states
and the "syéfem ofaegch state within that State' enhanced
the:capabilityaof the Americans for treaﬁing joint,prdbléys
through a diversity of institutional.arrangements.which
waé- apprepriate to variations in-the local .;condi'fio_ns ;..e-:_c?s-
ting amoﬁg the soveral American states. Injrnsponséato{“
allegations that coﬁcurrant jurisdiction in taxationrwéu;d
lead to ‘'double seté of revenue officers and # duplication
of the peoples' burden by 'double taxatiom,'" ﬁamiitoq f
responded-by‘indicating that patterns of reciprocaluforé—‘
bearance and mutual. cooperation could be expected‘to;déyélop
which wouldibestﬁanswer the needs for revenue, savéfg;pénses
in tax'collection,:and Yavoid any occasion of disgust-t6
the State governments and to the peop_le.”5 |

Hamilton and Médison anticipated that Because;of-fﬁp *
diverse nature of events, the powers of the nationaifgévern—
ment ‘could be administered advantageously within:certain | -
spheres and.that ther nroblems -would be more adﬁanfagédﬁsly

administefed in a context more closely related to the L .

™
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ordinary routines of daily life. If people should become
more partial to the national govérnment than the sthtes, ‘

Madison anticipated that such a change 'can only result from

| such'manifgst-and irresistable proofs of a better administra-

- tion, as Will overcome their antecedant propensities' to

favor the states. People should not be preciuded from

having the opportuniiy for making such a choice.g'

Constitutiénal Rule and the Separation of Powersj-

The opportunities afforded by a sysﬁém.qf_boncurrent

,regimes-at the.national;,state and local leveis'did:nét; how- .

ever,- assure that such a systemfcould be'maiﬁtainéd{in essen-

tial equilibrium without careful attention to-thepdnétitu;=

tional structure of the national goverﬁmeﬁt itself. 'Parch-
ment bairiérs" to use Madison's term, were“insuffieht fo
preven;r"£h§ eﬁcroaching-spirit of power.“?_ ﬂ[Ijh every
political institution a powér to advance the pdblic'happiness
involves a discretion that can be misapplied and dbﬁsed.“a
Means must be provided within the strﬁciu¥e of governmént
for enforcihg the rules of cbnstitutional law, =

| In anaifiing-the choice of constitﬁtional decision rules
appropriate ‘to the government of national affa1rs, Hamilton
and 'ad1son considered the principle of majority vote to be
clearly insufficient to sustain conditions of consensus and
polif.ical constraint under the rules of const1tutiona1 aw. |

The principle of majority rule provided no remedy against
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the possibility that a majority, motivated by a "common inter-
est adverse to the rights of other citizens or to the permanent
and aggregate interest of the community" might arise and usurp
political authority for its own advantage and at the eipense"
of "both the public good and the rights of other-citizene;"g
Tyranny of the majorigy eas a persistent .cause of the repub-
lican disease which led democratic-republicsrto-become'“fhe
wretched nurSeries of:unceasing d_iscord."1b |

The or«anxzatlon of a national government was subJect to

could be conducted -only under circumstances where an audi—epc‘e
could lzsten to one speaker at a time. Deliberative<bodies
must be relat1ve1y small. If this princ;ple is vzolated
an oligarchy of a few will emerge to direct and run the;?yﬂ:
machinery of.delibera;ion, By increasing the numbeerf'
repreeentatives beyond rather limited numbers, Madison
warned that "the countenace of the government may become:
more”deeocretic, but the soul that animates it will be more
oligarchic. The machine will be.enlarged, but the fewer~
and often the more secret, will be the sprinss hy which

1ts motlons are directed.“11 Control over the government of
nat1ona1,affa1re could reside in only a relatively'fewg
hands, lew'WaS‘tyat aethority to be aseigned to prevtde!:
safeguards against dominance by a majority factiop. ero- f-r
vide information relevant to public .deliberation, and

sustain governmeht under rules of. constitutional law?
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"The solution was devised within the framework of what
Hamilton cal;ed "the general theory of a limited Constitution,"!?
The general theory of a limited comstitution impiied that a
constitution:would contain a set of decision rules which
would be subject to formulation and,alteration‘by special
processes of constitutional decision making but unalterabie '
by the instrumentalities of government_which were'sﬁbject
to those rules. Processes of constitutional decision making:
were subject to invocation under extraordinary decision
rules applicable to censtitutional anendnents and the call of'rr
constitutional conventions. Decision rules controlling the c
terms and conditions of government are, under this theory
of constitutional decision making, not alterable by agencies
of governnent acting only upon their derived authoraty. An
‘act of government contrary to the constztution was assumed
.to be void and the capacity to make such determ:nations was
presuned to reslde with the Judiciary.13 Hamxlton s'"general
theory of the limited Constitution' is a statement of the
condltions necessery for maintaining an’ enforceable system o
of constitutional law as specified in Conditaon 5.

The constitutional assignzent of decision naking capab11-
:ities for.the governance of national affa1rs£was-madegby_~n
establishing separate decision structures‘for three*najor
departments of government. Each was capable of-acting yithin
a restrictee domain but subject to a potential veto 1h"fq;

lation to each other. Each decision structure was assigned
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veto capabilities to limit or constrain the potential acfiéns
of eﬁgh othbr‘dacision'sfructure.

Within these presumptions, 1egislativerpowers¢were'veséedz
in a-CbﬁﬁTEs%wcomﬁoséd$o£Jtﬁa*separate~assemblies;andwﬁifhi
the'PréEideﬁtZ Representation and voting: rules: were- formu-:
lated so' that the House of Representati#es>would?réflbct* T

.locai cbnstithenCiesJin-each-st&té;vthevSenate:wouidfreflect:
the states as. constituencies: and: the: President: would reflect
a nat1oqa1 constltuency. Since: the: Pres1dent waSielected
unde¥ conditions whlch required him to address hlmself togd
the nationul‘constltuency:as=a'whole, he-was' assigned res-
-pongibiiity*féf formulating his asseSsﬁentaof the- State of-
the Unioﬁ-and for'reﬁommendingtﬁ-legtslative“prngém;of |
action, Initiatiﬁe in formulatingfand«?resenting-issuesafOr
consideratian'was vested with the official most etpbsed‘tO-
conceptiializing issues in national terms. But Such'ptq- |
posdls wére réquired to stand the scrutiny of those who ﬁéte
expo;ed to_eiectidh,procedures requiring them to take. ac- .
count of local and state interests. The formulation‘of

national leglslatlon was thus requlred to stand scrutiny v

in light ofAlocal, state and national interests.

The coﬁcﬁrrencé of each (the House of Rep;eséntativsg,
the Senate énd the President) was reguired to enact legiée
Ihtion'eicept‘that a veto by the President could be over-
ridden by a two-thirds majority of each house of Cbngrésg;
Legiélatioﬁ;could be enacted into law by a majoritY-of'ﬁaﬁ-

bers in each house of COngress so long as a quorum. were
. 114
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preéent and the President hﬁproved. Given the cohéuffent
nature of fhese méjorities, something more thah-simple
majority would be_implié& among the aggrégéte_naﬁionallcqn-i
stituencies. However, the minimal requi#itg,for_faking'
coiiective aétion was based upon presumptionsrwhiéh{élosalyl‘T
approx1mated a decision rule of 31mp1e majority vote. |
A Presidential veto, however, would interpose the extra-
ordinary requirement of a two-third majority.

Exp11cit efforts were made to minimize the opportun1-

't1es for establish1ng a stable coali*ion capahle of dom-

1nation of the diverse dec131on structuro prov1ded for in .
the U.S. Const1tut1on. Tbrms of office varied with different
modes of election applicable to each decision structure.

Members of Congress and persons holding office under the

United States, for example, were explicitly dithAlified

from serving as electors entitled to participate in the

‘election of the President. Persons holding other positions

of officé or trust in the national government were 3p§c1-
fically éiclﬁded from becoming members of Congress. The
prospects of long-term dominance of Congress by the President
or of the Presidency by Congress were ﬁiﬁimized.uﬁdef g |
such conditions.

'Executive powers were vested in the'Preéidéﬁt, iﬁ-“
cluding special prerogatives to function as cﬁmmandér-in-
chief of the armed forces, to conduct relﬁtion#ﬁips with

other nation-states, to commission officers of ﬁhéluhited
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States and to take care that the laws of the United States
be faithfully executed. The Senate was assigned special
prerogatives to function as an executive -council whetre con-

firmation of executive actions was Tequired. Subject to

[

the provisions of the 1.S. Constitution end to the laws
enacted by Congress, the President was vested with authority
which_permittedfsoie discretion (i-e., one<man rule) in mat-
ters pertaining-tOfmiiirﬁfy~af£airs:wherb”elements;of‘s&r-
prise involved the grestest risk to national welfsre. In
terms of Buchanﬁn=and‘Tﬁllock's:c05t;cafCulus;-theré'may=bé'
circumstances where4cbnsideratidnsfbf;"speed%aﬁﬂédigpﬁtéh"
are sufficiently urgent thit a constitutional decisioh rile
authbrizing oné=nan to takenééfibns'commtffing}aflldfhbfs
may be a least-cost solutiom. ‘ThefPOtential extérn&i~br' -~
deprivatioﬁ'cOSts as#ociated with such a-decision rule
would correlatively be expected to be of a very large -mag-
nitude even though tdtal costs. are least at this point;..

Hamilton's analysis of the organization of the exec-
utive establishment implies that tiie President would func-
tién{as-a single-chigf-exocutive possessed of a unified <
comﬁand ovér a nationg1=administrative'establishmént. Hamilton
gives no consi&eration‘to problems of instit#tionél'féilure
which may arisglwithin 8 hierarchical structure. As ‘long
as the terms of national legislation estabiishéd_prbﬁfams
of action of common benefit to the people of the United

States, then a pattern of organization administered by 8 ~
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unified chain of command and providing a uniform level of

service would be rational foxrm of organization. Yhere a

 pertial benefit would be acquired by taking collective

action at the national level subject to substantial varia-
tions in local circumstances in order to take adyahtage of
that partial benefit, then such actions méy fequiré a mixgd-
strategy allowing for joint action by federal, state and
local authofities Such circumstances would not be subjecf
to & unified chdn of command except for such partial cond1-'
tions as were to be rea11zed as a matter of national pol1cy.
The second alternative would presumably be most applicable
to problems of water resource development which involve
5ﬁb§faﬂtia1“§§riafions in conditions from ohe;iﬁéalif}‘or
région to another.

If collective action leads to the provisiqnudf public

‘services of common benefit to a community of people where

the provision of such a service to be uniformly provided
for any and all persons comprising suﬁh a collectivity;*7

then it is rational to establish the‘capability*fbr any

'person to enforce his rightful claim to a reasonable share

of the pﬁhlic service. This is the theoretical rationale
for.the-constitutional prerogatives assigned to iﬁdividual
persons and the correlative limitations piaced upbn tﬁe
governmental authority in the prOV1sions of the B111 of
nghts. These provisions establish a const1tut1ona1 pre-

rogative which enables any person to challenge the,actions
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of puBlic authorities; and thus serve as means for determining
~ constitutional limits upon the discretion exercised by pub-
lic authorities in the American constitutional sysfem.

Finally, the constitution of the judiciary plays-an

[

~especially impoftant'role in a political regime where COt-.
stifutions_are presumed to have the force of law in limiting
the prerogatives assigned to governmental authorities. The'
extent that persons are:entitled tofdue-process.of law
establishes an entitlement to a judiciai determination of
any conflict over the authority of a person as agﬁinst the
authority of & public officer. Under such circumstances,

a judiciary can fundtion as a constitutional couit iﬁ de-
termining the castitutional prerogatives of‘confliéting o
claiments as well as ah'bfdinary court of law concerned
with conflicting inﬁerests of persons ﬁrising under the
rules of ordin#ry law.

Giveﬁ*;he system of concurrent regimes reflected in
the diverse units of government in the United States and "
the éeparaté decision structures capable of both exgrciﬁing
and limiting the exercise of authority within e;ch qnit:
of government, Madiéon anticipated that the net effect ofﬁ
theséAvarioqs arr#ngements would lead to the consequence
" that " . .-. a coal;tion of the whole society coul& selde
take place on any other principles than that of jpstiée“
and the general goqd.”14 This was Hadison's'way-ﬁf coﬁdlud-

ing that théAAmerican constitutional arrangements provided
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for a politi¢é1 solution which would be able to meef and
sustain the conditions of consensus and conditions of po-.
litical éonstraint unde; a system of constitutional rule
which éoﬁld Ee enforced as positive law, -The des1gn of the.
American constitutional system, thus, was formulated to

meet the necessary conditions of consensus, poiiticai'ton-
straint and constitutional rule specified in the introduction

to this chapter.

The Terms and Conditions of Political Choice
in the American Political System

The Amer1can solution to the problems of const1tutiona1
choice and constztutlonal law have a wide variety of 1mp11ca-
tions for the terms and conditions of political choice which
apply to choice of institutional arrangements for water
resource development. Where circumstances of 1nstitutiona1
weakness and institutional failure begin to manifest them-.
selves in-any particular structure of iﬁstitutionﬁl arraﬁge-
ment used for water resource development, we would expect
the tefms_and conﬁitions of political choice to affect the
calculations that people would make in searching out alter-
native arrangements. W1thin the latitude of these terms
and condifions, we would expect individuals td‘pursue maxi -
mizinérstrafegies in the choice of particularfiﬁgtitﬁtiOnal

arrangements.
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The following statement of the terms and condltions of
polltical choice are some of the prlncipal conclusions which
can be drawn from our previous analysis. These conclusxpns,
in t;rn,.willfprovige us with the bgsis‘fbr sustaining-our
subsequent‘analysis of the choice of institutionai arranéé-

ments for water resource development.

Conclusion One: The American Political System Will Afford

Several Alternative Forms .of Collective Action Vhen the

Pursuit of Individual Initiative Generates Consequences

Which Are Harmful to.a Community of Lnd1v1duals. There

Will Not Be g Single Hlerarchy of PublngServ1ce ﬁgenciés

in the American System of Public Administration.

When Alexis de Tocqueville wrote his account of Depocracy

ig_ﬁmerica he characterized the American system of publié
administration, in contrast to the French system, as having
no single hierarchy of administrative authorities.}’ 1h1s
is a structural consequence that would be expected to flow
directly from a system of concurrent regimes inra‘federkl
républic. If we fblléw the implication pf Hamilton's -
allusion to "the system of each State within that_Stafe;?
we Might infer the existence of several concurrent regiﬁés '

or several overlapping governmental jurisdictions. Each

i

jurisdiction_cOuld_be relatively autonomous of others. in
the sense thét it could take collective decisions:on*béhalf
of constituents but would be subject to being governed by

the general rules 'of law operable in the more 1nc1us1ve
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regimes or units of government. Each politié&i.regime migﬁf
provide elements of political constraint in which-enterprisés
undertakirig programs of water resource development pould be
orggni;edf' Each such enterprise could have as much legal
autonomy as a private corporation in its relat;bhs with
other énterprises and governmental decision struﬁtures.

We would expect such a system of concurrent regimes
to take‘accouﬁt of diverse economies of.spale 1n the organ-
ization of collective enterprises. Agencies most clesely
associated with meeting the ultimate'demandg of COnsuméfB.
For water services can be.organiied‘to reflect consumer
.preferenbés'aﬁd scalesiof operation that are relatively in-
dependeﬁf of large-scale agencies engaged in'thelregﬁlation
of river systems. In turn, each can be held ;ccdﬁntable
to aifferent constituencies’ interests to,méet;d diversified

schedule of demand within broad operating constraints.

Conclusion Two: The Operation of Any Particular'Public'”

Enterprise Will Reflect 1) The Legal Opportunity and Con-

straints Inherent in Its Charter, 2) Its Econdmic Exposure

to the Operation of Other Enterprises and 3) Its Political

Exposure to Relevant Decision Structures,

If ﬁb’@perate on the assumption that the American system
‘of public administration will be composed of a large number
of rélati#ely sutonomous pub.iic cnterpiisés;we would also
assume that the assignment of legal capabilities and con-,

stréints reflected in the charter of any particular h !
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énteiprise will be ouiy one condition affecting the exercise
of discretion in the pursuit of economic opportunities.
We would exﬁect two other types of institutional con-

‘straints to be operable. One would derive froﬁmthe structure

v

of ecdnoﬁic-oppoftunities inherent iﬁ-5upp1ying a séryice
#o meet demands. Such opportunities would be definedwin rela-
tion toxaltdrnativeﬁsources of supply and thg*degree‘qf.com-
petitive’eﬁposure existing among agencies havingracce§§ to
those alternatives. The options available to one pﬁbiic
?nteTPriSeawill be affocféd by thos;rwﬁtchiare'maéo #;ail~°
able By)qther public .agencies., ‘ r~

.Ih ﬁdditibn, any public enterprise:may fiﬁd.itsﬁgp-

portunities significautly-influenced.byxgoverﬁmgnfalj?gci-

sion structures not having direct authority to‘alter7its

charter or-statutory status. -Diverse formsxof'law'aggrt
from'an agency'é charter will impinge upon the operational
capabilities of water agencies; the severai-decision 2
structures.cqpaﬁle of enacting law and establishingzpﬁbz
iic policy in the context of different regimes canvaffect
the;oferatihg potential of_aﬁy one hgéhcy, Changes_iﬂ 
iocél poiicy may affect the viability éf largpésca1é  o
federal agencies as weil as changes in federal or state
policies affecting tae operation of 1oca1'agencie§;. ~

Conclusion Three: Each Agency Will Take Achﬁnt;ngg_ 

'Particular Constituency of Interest in the Conduct of ‘Its

Enterprise and That Constituency Will Be Organized igt‘
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:Relation to Decision Structures Which Control the Operational

‘Decisions of the Agency.

Bgch agency either is constituted as a unit of*go&ern-
ment or functions as an agency of some more general unit
of govéfnment. Bach unit of goﬁernment in the American po-
‘litical #ystem'is tied to the ihdividual intﬁredt# of citi-
zens. The prerogative of the person, and the representa-
tion of his interests in the councils of government is pro-
vided fﬁr in the structure of collective decisioﬁ making
arrangaments in each separate unit of government Under
these c1rcumstances we can expect persons pursuing entre-
preneurial respon51bil1ties agsociated with any agency to
carefully cultivate support from those who'willﬂdOminaté
decisions regarding allocations of resources effecting his
entrepreneurial opportunities., So long as élections_a:e
relatifely open and-no'single poiiticai factiﬁn gains
dominance over the political process we would exnect
public entrepreneurs to relate themselves to the1r con-
stituency in consciously organized ways 1n_order to reduce
their ralativg.exposure to the Tivalry of other agencies.
Amoﬁg_many agenciés the representation of éonstituént
interests will be an integral part of an agenc&'sj#hﬁrter;
Among other agencles, we would expect such relatibnéhips to
develop as a stable alliance between administ:ati;e:entte-i
preneurs and formal representatives of constituenéy iﬁtér-
ests included in regulatory commission and/or legislative

committees,
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Conclusion Four: Each Agency Will Attempt Eg_Maintaie,Sub;

stantial Unanimity or Consensus Among Its Immediate-Con-

stituency of Interests. Agencies Wil Heve-g.Strong;V -

Clientele Orientation.

when‘each'agencyAistpetentielly expeeéd-tOfa'earfety

of’externaﬁ'decfsion'structumes-khich“may-have aﬁfadveree*'

affect upon: its oﬁerations-werwould‘expeétatheseﬂin-leader%'

ship positions. to attempt to maintain eeSentiAI unanimity
in its*immediateupolftical constituency, Letent*conflict
can’ be: transformed into open controversy in:.an. enlarged
pol1t1cal arena An ebsence of unanimity within @ cen-
stituency would greatly»enhance-the‘prospetts'ef-advereg
decisienS‘byrextefnei'decision structures: Suchrrisks
can. be: substantially reduced by sustaining a position o;

essential unanmmity among an agency's clientele. Anclmfl

mediate consequence of these considerations is that any

agency will be expected to have a strong clientele orlenta--

tion.

Conclusion Five: Any Fundamental Alteration of ge: gx

Pol1cy Affecting Interests of Those Outside Its Immediate

Political Constituency Will Depend Upon the;Capabil:ty;

of'Those'Adverselx_Affected_gz_Existigg,Policies'tos'

Establlsh a Petent1a! Veto Position in Some External Deci-

sion Structure. ‘ o , o 1' w
Those outside the immediate political constituency of

an agency must have recourse to-some alternative decision
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;tructure if they ata to establish any baéic‘alteration-in‘
policy. Once a potential veto position is firmly esteblished
any agency is'tﬁen confronted with & new constraint in its .
operating environment and will begin to estabiish:neé |
operating arrangements to take account of the‘newrlimit or
constraint. Adjustments in working arranggment$ wil1 not

be automatic but will depend upon extended negotiation
_involving a refbrmulation of conditions of technical écon-
omic, financigl, legal and political feasibility affectlng
the continuity of the enterpr1se.

| In the absence of a single hierarchy of administrative
author1ty, basic changes in public policy can be accomplished
_ by refbrence to different dec1sion structures at various
levels of government. Any person with genétﬁlsﬁdmiﬁittfétive
requnsibility for the operation of a water resource develop-
ment program will be required to participate in many different
decision-meking processes. He will calculate'hif sttategy
and take actions in light of tﬁe opportunities‘available

to himself and others in alternative decision struttures.
The'effects of each course of action will be cé;tulated as

if it were a move in a series of simultaneous games.

Conclusion Six: In the Absence gg_g_Siﬁg}e‘Hierarch& of

Administiative Authbrities Agencies Will Relz!Upon the

Courts to Resolve Conflicts Cver Jur1sd1ction.r'The'Lhrggg

the Number of Relatively Autonomous Public Enterprises

Based Upon Diverse Political Regimes, the Greater.the
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Reliance Upon the Judiciary in Determining the Decision Rules

Operable Among Agencies.

The maintenance of the condition of legal rationality
in a system of public administration relying upoﬁ a dlvqfsity
‘of relatively autonomous public enterprises will devolve
ﬁpon the courts in adjudicating controversies ovér juris-
diction.and in determining the order among cbnﬁlicting ele-
ﬁénts of public policy applicable to aﬁ agency's mode. of
operations; We would thus expect the development both of
sfatutof& law sténdards and comaon Jaﬁ-rulas to‘be abé}iéablg
to the opefation of inter-agency relﬁtionships~governing the
multi-organizatioﬁal arrahgements.inherént iﬁ?diveréiéied
systems of public administration composed of many réiatiw:‘
‘gly autonomous public enterprises. |

‘ Cpnclusion}Séven: Agencies Operating_ig_g_Multi-gggahLza-

tional Environment Involving High Levels of Interaeﬁeﬁdenéy

¥ill Organize Inter-Agency Committees EE;ASSOCiations;Under

Decision Nules Which Place Primary Reliance Unon Substantial

Unanimity in Order to Facilitate Negotiations and Reduce

- Decision Costs.

The interposition of potential vetoes and extendeéd
litigation can be c&stly both in the sxpenditure of.tiﬁé
and effért and in uncertainty about the-future course of
events. In ordef to reduce those costs, we would expegt

" rational public entrepreneurs to attempt to search out. -

solutions which would be generally agreeable to those involved —
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in each sét of highly infsrdependentfenterprises}‘ Staﬁie,°
organizafioﬁal arrangements providing faciliﬁiés for pooling
information and for sustaining negotistions can be expected

to develop under the decision fules éf VOiuntéry assdéiatidns{
Such essociations may take the form of intef-agénéy commit-
tees or indﬁstry.associations. These committeés or associa-
tions become analogous tb confederations of cdnstituencies

and extend the operation of political constituency groups

to the mult1-organizationa1 or industry level.

Conclusion Bight: é;ﬂ;ghleDiversified.Public‘Entetﬁrise

sggtem ¥ill Sustain a Lon ng-Torn Tendency to Rely Upon Sub-

stantial Unanimity Among Tts. Politlcal Const1tuenc1es Even

Thqug_’Short-Term_Decisxons iay Be Sustained Ex.Significantiy

Relaxing the Rule of Substantiel Unanimity.

This proposition is essentially derived £rom the prior
propositipns and can te eipectedﬁto‘lead towafdméolufions
thet are consistent with‘thé criterion of Péretb*ﬁptimalify
S0 long:as alternative decision structures, whéther iegis-
lative, executive or judicial are responsive to essential
-interests affecting con51derations of. soc1a1 welfare. 1£
such interests are capable of sustaining essential vetd
positioﬁs then we can expect those iﬁterasts to-be taken
into gccount in light of prior reasoning. The économic
érite?ion that any entérprise, public or prlvaté; should.
cpverlall qpportunity costs foregone in caiculafing'the

economic worth of its service or product is thblrelevapt
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criterion to be uséd. We cannot expect perfect equitiﬂiium
~ solutions because we cannot expect to have a perfectlyqres-
ponsive political system. But the measure of optimality
attained by a system of public administyation can be é}ﬁdely
~ estimated based upon the sbove analysis.

Conclusion Nine: The Greatest Opportunity for Collusive

Pactions to Dominate Political Decision Making Will Exist in

Relation to Those Decision Structﬁres Having Extended Juris-

diction, Affording Opportunities for Large Pay-Offs; gﬁg

Capable of Sustaining Decisions on the Basis of Decisiom

Rules Which Depert Furthest from Substantial Unanimity.

This conclusion is an extension éf.the-pfapositibn.
implied by ﬁadison'é éssertidn that;“ln every pblitiéél in-
stitution, a power to advance the public happinass-ip#olVes
a‘diécfe;ion‘which may be misapplied or abused."'® This

;conclusion is based upon the presumptibn thaﬁ ratioﬁ&l.jndi-
viduals will pursue the opportunities available to‘thémas We
would consequently expect any rational ﬁéliticéi entféf '
preneur to attempt to maximize his net advantage. Tﬂ;~6p-

portﬁnity affording the best relative advantage,wouid be

to gain‘dominance in a decision stfuctufe of-broadnjurisdiction

controlling potentialiy significant pay-offs and%subiéct to
the reduced decision making costs inherent in decisiqh
rules which depart furthest from Substantial unapiﬁity.

On the basis of Madison's analysis in The Fede;alist,

we might reasonably infer that such opportuﬁities-wéie most
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favorable in relation to state legislatures. The'persistqnt
reoccurrence of boss rule and machine politics during the
Nineteenth century would tend to provide empirical §upport*-
for such an inference. Constitutional :efbrmé”ai"the'state
level in'm#ny stétes during the late Ninetéenth énd early
Twéntieth century appear to have substéntiall}‘algefed the
costs of putting together a collusive coalitipﬁ capable'of
dominating significant decision structures at that leve1.

During the latter part of the Twentieth century, one
'might'infef that the most favorsble strﬁtegic‘dpportunitiéﬁ.
fo? pélitical entrepreneurs to put togetﬁer é ﬁdllusfvé.;
facéi&ﬂ%cépabie 6f ddﬁinafing a signifiéapt'dééiéion‘étiuc-
ture ﬁoﬁld aépear to exist in the office of iﬁe_?téﬁidénf.
The-éxfenf-of public authority'sxefcised:by Uﬂs.%?resident
has béén'significantly extended; control ovér'economi§ Te-
source#fhas becomne suﬁstantiai; and the Presid#nt‘is‘cﬁpdblo
of taking decisions under conditions invdlving:éxtreme
departﬁiQS'from substantial unanimiiy., |

e would infer that where collusive factioné or poii-
tical coalitions are able to gain dominance over_deciéion‘
structurés having broad‘jurisdiction‘that policy'deciéibns
will be taken which favor the development-of‘institdtional
_ arrangeﬁeﬁts allowinglfor an increasingimonopolization of
profitabie eccnomic opportunities by those who'patticiéété
in the f&rmation and maintenance of such collﬁsive factions.

e would also expect political factions to sustain economic
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policies which would bias the distribution of economic‘sur-
plus or economic rent to prpdﬁcers rather than;té cqnau;grs.

These:cifcumstances clearly imply that the s;:uq:u}a
of deéi~§;1_-on-'ninki,ng arrangemgnts in a political system Q;
which allows for significant departures from substantial
unanimitféof agreement on policies can generate ﬁonropp;mal
solutions where some one will be. able to derive substantial
advantage. from opportunities tﬁfdgprivg_othars, The,gos—
sibilities‘inhgrent in dam;nancq_by what Madison called
a "majﬁri;y.fnctionﬂ gives rise to precisely th;sﬂoppb;tuh;
ity. boﬁinance.of_political structures by factions qggé;gs
opportunitiés to establish economic policies and to rig the
‘economic ghmé'in ways that”agsuxe_sqhéténxig;*adféntgge for
some at the expense of others. _ "

Yet, if substantial unanimity were to be regpi%eﬂias
‘the baso‘dacisiﬁn rule for teking collective action, we
would infer that the decision making costs would become
inordinately high, thﬁt few, if any, actions would be taken

which required recourse to large-scale decision making cap-

abilities. The viability of a political order would no longer

exist in view of our pre?ious conclusions that a necéS;a;y
condifion for political choice is an unoqual.diStgibugion of
decision making capabilities such that some perSgn§ (i,e;,
3officiais) wiil be able-to enforce decisions in relations

to others.
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The American solution to the problem of political choice |
is based upon a formulation which would allow for collective

action by majority Tule s ubjoc t to an array of potontial

.veto,quabilities. The veto arrangemonts were dovised-in

order to reduce the probebility that a collusive faction
could gain long-term dominance and be able to impose its
solutions opon others. The interposition of vetoes requiros

recourse to extraordinary majorities to overcome veto posi-

tions. Given this combination of decision rulos. the con-
stitution of the American political system is one that can-
not be characterized as being based upon simole majority
Tule or‘simpio majority vote. Rather, provision‘for'ﬁa}or-
ity rule is made under a variety of oircomstancos_uhioh‘defino
minimal conditions for collective actioﬂ. But the 1nter;
position of véetoes requires recourse to more than minimum
winninp coalit:ons under naJorxty riile to take collective
action;.‘Major1ty rule defines one set of=paramotors for -
taking collect1ve action but vetoes with extraordinary
majority votes imply ‘another set of parameters that moves

toward substantial unanimity. Decision making»inothe-r-

‘Americen political system thus osoillates betwoen_a condi -

tion of maiority rule and substantial unnhimity4 ‘When
viewsd over time, short-term commitments made by a bare
majority will not become 10ng~.erm settlements unless they

attain substantial unanimity.
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Conclusion Ten: A Stalemate Induced by an Invocation of |

Veto Capabilities by a Substantial Set of:Intérests That

L4

Cannot Be-Accomodated by Bxisting -Policies'Will Lead to a

-Restructuringtgg,Politital,anlitionsﬁandAE;Réfqrmulation

of  Basic Policies Having Constitutional Significance.

-~ A.system of government where authority is'dispersgd- ' > %
among a“variety of different:decision structures:with :each
-exercising a lirited competence'creates ‘opportunities: for
strong ‘minority elements and nascent coalitions to:inter-
-pose‘vetoes-and“create a stalemate. In a: highly cen-
tralxzed pol1t1ca1 system, persistent«exercise*of stich
vetOfcapabi11ties could prove to'be atfataliflaw ":The
one: center of- authority.capable of- acting would*be im-‘
mob1lized However, a highly federalized systemﬁperm;ts
collective action to be taken-independently at différgnt

levelsfof-gbvernment;17

¥hat may be a minority iqﬂOné '
context may'become a majority in anbther. Solutions can
be'disaggreéated‘tonpermit the simultaneous pursuit.of
different pélicies. Experience with alternativefafiaﬂgé-
mentShmay enabie a more confident decision to be*ﬁﬁde%ﬁbout
one .or another policy if disaggregation cannot -be- sus;.
talned as. ‘a long~run solution. ;

New problems of substantial importance mayirise?qg -
the political horizons to challenge the prevailing"péiificai

consensus,' Persons articulating new sets of interests which

.arise from such ‘problems will:take advantage of the potential

132



veto-positions inherent in the American ooiitical system:snd
attempt to interpose a veto. Such efforts will engender -
open conflict. Actions will be delayed} Conflicrs'ere in-
dicatire of basic disagreements over whether or hot sgeci-
fic measures will enhance or diminish human'welfere.':Tﬁe
'processes 1nherent in havrng recourse to various decision"
structures implies that opportunities are evaildble to

order conflict into a process of due deliberat1on Where

the issoes can be examined and debated. Proposed courses

of sction can be reformulated in light of verylng conten;rbi
tions N ‘ - |

o hSpeed and dispatch' 1n political decision making 1s
inversely related to what Ham11ton has ca!led due del;ber~
stlon. Prior;ty to ‘'speed and dispatch‘.will sacrifice
| ’due de11beration'" and conversely, priority to "due delibera-
~tion" will sacrifice ’speod and diSpstch The persistence
of open conf11ct in the American political system means
that soee.problems are not subject to easy'soiution.'-con-
flict is a necessary burden ohich fellible creatures'must
endure. The political task is to transpose'coﬂfliCt info
a method for 'solving problems where adversarles can enlrghten
each other in a process of deliberatzon, and. be able to
reach decisions under conditions where decision costs can
be held with1n reasonable imits, ’

If'problems cannot be accommodated withiﬁrexisting é:

; A
programs and structures of government, processes of conflict

133



and debate in different decision centers may poiﬁt to a need
£or'sign1ficant modifications in the structure'of govern-

mental responsibilities and for basic changes in cons#i;

tutional arrangements, Such circumstances have arisen in

L

Americen politics in the 1800's, the 1820's, the 1850's, -

the 1880'3; the 1900's and the 1930's. Such circumstaﬁces

: hav? again arisen in the late 1960's and the sarly 1970's.

The crisis over American policies regarding slavery ih?i

the late 1850's was the only such crisis where the Ame¥ican
polltiCﬂl system has failed to reach a politxcal solut;on
without recourse to mzlitary action. The const1tutional order
remainad essentially intact by either making changes within
the constltutxonal structure itself or substantially modify1ng
the assignmgnt of governmental respon51bilities-yithin-the
constitutional order. Processes of constitutiqnai.dééisibn
making will be a means of seeking resolution to poli;ical
stalemates wheré the existing structure of gbvernmeni ﬁay

not be sufficient to provide appropriate instrumentalities

for resclving new problems which may arise on the political

horizon. _
v,,

3

Conclusion Eleven: Water Policy Is Dérived from thé Con-

current Actions of Maqy Different Units of Government and

Public Service Agencies. The Actions of Each Affects the

POTENTIAL bpportunities and "Capabilities of Others.. Changes

in Policy Will Involve Complex Adjustments in the Operation

of Many Different Units of Covernment and Public Service

hgencies,
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Given the terms and conditions of politi;ai nhoiceﬂin
the Anefiéan political system, enactments of the U.S. Congress,
state legislatures or of other units of govérnmant cannot
be treated prima facia as valid deéision rules ;peféble in
the cond;ct of water resource agencies. Such policy pre-
scriptions only become-operéble as they affectlthe struc-
turé of oppﬁrtunities of the diverse enterprises and agen-
cies functioning in a water'econqmy. They become effective
only as'éctions are taken an& conflicts are resolved. A
.judiciéi defermination adverse to a pafﬁiéulaésget of.intér-.
ests neéé not foreclose still other bppoftunities and pos~'
sibilities for modifying that detefminatidﬁ..'Pﬁiic?-ae-
pends upon'the long-term settlemen;s reached in thg.oper;
ating agéncies engaged in the provision of'waﬁér services.

"~ As a consequence, we would expect"effectiveiyatef,_
policy in the Great Lakes basin to différ’frbm-tﬁe_dolumbia '
bhsinlﬁhiCh would differ significantly frOm-thg Central
valley, California or the Colorado basin. Statutory enact-
ments EStﬁhlish the basis for_&iverse setQ of'intefosts to:
establisﬁ-claims to possiﬁle-courses bf’aétiqnw It isrohly .
as conflicting claimé are-detgrmined'and thosé détermina-
tions become working rules in the éperation of g&ing“ﬁon-
cerns that policy is established and legal pré;?riptioné

,become_"e:ffective decision rules. These. concl_'u:sijons' 'd-el_'i.ve'
from the conflict of lavs inherent in a ﬁolitiqgi:System

which relies upon & system of concurrent regimes with a
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dispgrsion of decision-making capabilities among a yagiety

of different decision structures. _'
Professor Samuel C. Wiel, a distingiisked authority on

Western water law, recognizéed, fOr'eiiﬁple;"fh%i'éha‘cdﬁ?

servation policies being enacted during the fif§%‘dé§§ﬁ§

',qf this century would have a significafit effect upon fﬁ% .

Westerh ﬁafei law. But in preéparing the third edition of

his classic text, published in 1911, Wiel caﬁc;ﬁaaa that

this policy was so "controversial and contains §0 much not

cuncerning law; that a law book upon a lim1ted field had

best not enten.“ls' Many significant 1ssués relative t6

the application of those policies had not bsén detériined

sdme‘d‘éc:gdes' Jater. Ohly as legislativé décisions and

judicial determinations become effective waﬁinﬁ-tﬂiéﬁ in

the conduct of operating agencies can we ascertain thé

nature of water~po1i¢y and establish its effect uﬁbﬁ thh:

course of events.

General Conclusion

These terms and cond1t10ns of political choice in the
Amer1can p011t1ca1 systen imply that substant1a1 elemants . -
of democratic administration, if we usa rax Weber's defin-
ing characteristics, permeate the American systém.of-pub- »
lic administration or the American public service eéﬁéomy.

The American processes of constitutional government as these .
. R . i
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_procosses ralate both to allocation of decision making

capabilities for taking colloctivo action and to tho onforce-
ment of constitutional decision rules as positive law carry
substantial-implications that tho American pooplo-hove To-
Served éignificant areas of decision ﬁakiﬁgﬂfor.consider—
ation by individual members of a political community and
have placed significant limits upon the authority allocated
to public offic:als The power of command is restricted
by constitutional prerogatives which entitlo persons to
challenge the actions of officials as to their proper exer-

,,,,,

cise of governmental prorogative.. Tho pubiic official is

| accountable for the dischargo of his public trust through

various political and lepal processes.. He,il raruly ex-
tended the immunity to function as a political mméter rather
than as a public servent. The American,systoﬁ,ot'public
administration embraced within a domocratic‘cyotom.of coof
stitutionol law would appear to be morefroprosentotive_of

a systom of democratic administration thahjof ﬁicfctom of

bureaucratic administration.
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Part 111

"THE CHOICE OF INSTITUTIONAL ARRANGEMENTS IN
THE DEVELOPMENT OF THE CALIFORNTA WATER INDUSTRY

1

Proceediﬁg on the assumption that people, in pqrsﬁing
déveldpméhtal opportunities, will seek to order their re-
1ation§biﬁs-with one another through the allocation, exer-
cise and control of decision making capabilities, we shall
turn in Part IIl to an examination of how the-people-of?
California sought to solve these protlems of ordering ré-
lationships with one another. The choice of institutional
arrangements for water reSource developmeht,alwa}ﬁ oCcCurs
against the backdrop of particular environuental conditions
and patterns of human demand. Chapter 4 presénts an exam-
ination of the environmental conditions of‘CaIifornL&. .

The choice of particular institutional arrargements
for water resource deveiopﬁent also occurs against the back-
drop of the prevailing political conditions assipgning één-
stitutional capabilities for the governance of any*com—j
munity. In Chapter 5 we shall extend our previous analysis
of 'The Problem of Constitutional Choice™ to an-exgminﬁéion
of the choice of constitutional arrangements.for the. govern-
ment of water-related matters in California. Constitutional
revision has been a significant factor in extending-thé*
range of institutional alternatives available to the
people_of California in undeftaking the devalopment of water

Tesources.’
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The availability of water is essential both to human
survival and for the conduct of any form of humen enter-
prise. _Tb be excluded from an access to water supply is to

be excluded from the conditions of economic enterprise and

of survival. The distribution of decision making capabili-

ties concerning the use of water and its'alloéation:amqng
competing users and groups of users, thus, is of’éritical_
importance in any society where water.is a\Scarcércoﬁmodity.
In Chapter 6 we shall examine the California law of water
riphts as a means of allocating rights‘to,thé ﬁge‘of'uﬁfér
as'ﬁlcoﬁmon.properfy resource. | ‘ 7
'-‘The.iaﬁlof waterrrigﬁts as such prbviaé;'oﬁiyié'partial

solution‘td'therproblem by establishing the decisidn.making
capabilities and limitations of the various'potéhtigl‘ |
claimants. On the basis of these decision makihg:§apa-‘
bilities and limitations, varioﬁs water ﬁsérrgfbups‘h;ve'
sought out other solution through the organizétidn of
various forms of collective enterprise. Chapter 7 will
examine several different types of qrganizatioﬁ#l arfange;
ments used to provide water services to différent'communi-
ties of wﬁter users. Chanter 8 will examine fherdecisibn
Tules which apply to the'opération of‘therCorps‘ofﬂﬁnﬁiheefé,
the Bureaﬁ of Reclamation and the California Department of
Water‘ReSOﬁrces as large-scale water producers; 1 |

Public regulatory efforts are sustained'by‘a_variety

of agencies which are concerned with opportunities associated
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with residual uses inherent in the flow characteristicspand

A

qual1ty of water existing 1n water resource systems Pub-
lic regulation typically involves different strategies for
action-;ﬁan those involved in the production of water ser-
vices. ‘These considerations will be examined iﬁ Chapter 9.

Wheri a variety of collective enterprises has been ;
established to serve-particular-cdmmunities of water'u;;xs
the several enterprises develop a variety of multi—orggﬁiza-
tional arrangements whicﬁ take on the attributes of aéﬁ;b~
lic servicé indhstry. In Chapter 16,‘we‘sha11.e£aﬁinqby
th§ development of multi-organizational arrangements in
the California water 1ndustry

F1na11y, in Chapter 11 we shall examine the relation-
ship of these_developments in fash1pning 1nst1tutipna{m
arrangeméntsrfqr the California watexr industry to the,pb*
litical process more generally. The solutions attainé¢
depend upon tﬁe strategic opportunities of people to pur-
sue their interests within the political decision makfhg‘
process generally. Thus, the governance of water rﬁsource
development in the California water industry depends upon
‘the pursuit of strategic opportunities in a series of-%nter-
dependent games being played in several different decision
structures. The rational strategy on the part of any entre-
preneuf-is to attempt to reach a mutually—agfeeabieﬂsdlution
which will maﬁimize the net advanfﬁée of é communi ty of

water users within the constraint of varioqs potentiaig
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veto positions which can adversely affect the vigbilify of .
an ﬁn&ertaﬁing. o |

This examination of the choice dfrin§titutionél afrange-
ments in the development of the California water industry
wili indicate the type of political investments that the
people‘of California have méde in devising-inStitutional
arrangemenfs_for allocating, develdping and reﬁllécating
water supplies among various joint and alterﬁatiﬁe uses.
These arrangements reflect such a magnitude in depth‘of
development that a limited cross—sectﬁonallview.éffﬁ_phrti-
cqlar étate is a necessary expedient in understanding the
essential structure of these relationships._ We ﬁéﬁld‘ex??:
pect experience'fo fary iﬁ other regions of thé tnitéd
‘ States'wifh i) eﬁvironmenta! conditions,‘Z) patterﬁs df
demand, and 3) the terms and conditions-of political choice
reflected in differing constitutional arrangpménts; " How-
ever, we aiso assume that these variation# Wiil Occui within
the Iimits'bf those featuresvwhich'are common'fheﬂhmerican
political system. Common patterns reoccur witi varyiﬁg

elements.
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Chapter 4 al

CALIFORNIA: ENVIRONMENTAL CONDITIONS
- FOR WATER RESOURCE DEVELOPMENT

: Dﬁring”the'decade of “the 1960'3.-Californiagmoved*to
first pbsition in the size of its population:among~tﬁ$ .
American states. In standard-of living-as reflected in
average'#nnual~per capita income, Californians -also -rank
first. Yet this level of economic-develbpment~hasioccﬁr&bd
in a state where-most of the natural hasbitat is-‘dominated by
‘the ‘arid -conditions :of a desert oi*semihdeSErt rbgioﬁﬁ

nﬁﬁny éf the“areas*o€:humnn hahitation in-contemporary
California are deceptively lush and verdant. ‘The casual
visitofﬁfo.ﬁos Angeles-is struck by*the*greeniiawnSfé;d
expansive gardens. The realities of fﬁe'deSerf*ﬁecomééapw
parent only in the frequency with which garden and -lawns
are watered. Yet-water is used more freely to:irrrg';e :
lawns; to wash sidewalks and to clean gutters thaneiﬁimbst
gther“regibns of the United States. e

‘These casual observations become more congruéhtﬁgith
reality wﬁenloccasional aqueducts and reservdirsvaremaISO,
identified as a part of the landscape. To the -casual visitor,
mény of the rivers in California, except for thé*noithérn
regions of the:state, are objects of jest. tlore likely.

than not, a bridge traversing a river will reveal only & -

‘bed of dry gravel. Where running surface water does

Sxg
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occur, it is th to be flowing in man—ﬁade streams.formed

by aqueduéts constructed in the foothills or ﬁt the upper

periphe:y‘of valleys. Californis has been aptly désqribed
as a land of nan-made riférs. | | ‘ |

A.local view of the landscape may give an erronéous.

‘impression of water problems in California. A general view

[}

of the topography of the state together with the patterns
of precipitation is necessary for an understan&ihg of the
opportunities and constraints in water resourceﬂdev¢16pmehf.
Once these general patterns are comprehénﬂed, fhén thé aé-
velopmental p0551b111t1es in any partlcular area or region

of the state become more apparent.

The Topography of California

" The Statelof California forms a large, crude rectaﬁgie‘
with thélslight twist of a boomerang. Its lo#géi diménsion
exteﬁds'for'nearly 800 miles from north to éduih'and‘its
narrower dimension varies from about 200 to 250 miles in
width | Two great mountain ranges extend through much of
the lenpgth of California. The Coast range reaches from .
the Olympic moﬁnfains in Washington and covers'fhe entire
distance of the Pacific coast of the United States, 1nc1ud-
ing all of Californla. The Coast range is only moderately
hign, with peaks in Californiu ranging to 10 000 to 11 000
feet in ‘elevation. Further to the east is a- parallel range
cf much higher mountains formed by the terminus of the Cascade
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Tange and the Sierra Nevada. Mount Shasta and Mount ¥hitney
bpth exceed 14,000 feet in elevation; and Whitney reaches
fﬁe highest elevation of any peak in the contiguous fh states.
Near the Oregon border, the Siskiyouimouﬁfains=fﬁh’in
an-east?ﬁest direction to form a series of mounféins across
%helnorthgrn portion of California. BefWeen'BakersfieldA 
qnd'Los‘Angeles, the Tehachapi mountains also extend.east. and
west to join the-Coast.range-with the: Sierra Navada. The
fehachapis~separateasouthern Califorhia-ftbm'the:norfhern-
fhree-féurths-of-the‘state.' 0n1y onefﬁouﬁtain'raﬁge;ﬁpsu;iiy
identified as a part of the:Coast range, extbnds-souéhwardu
from: the Tehacha?is through: the remaining length of Cali-
fornia into the Lower California régibn of/MexiE;, |
’ The space bounded by the Coast Tange onnfhé—west, the:
Siskiyous on the nofth, the Sierra Nevada to the east
and the Tehachapis on the south forms the great Central valley
of California. The valley floor extends qpproiimateiy 450
miles from north to south and averages about 40 miles in’
width with some: portion in the southern half reaching neﬁrly
100 miles in width. The floor of the Central Valley-of
California occupies an area of 15,700 squaré mileﬁ'ot@mofe
than 16;000,000 acres of land. This ares comprises ~
- approximately 50 percent of the irrigable land iﬁ i3
éalifornia and contributes-proportionately‘to § hfgﬁ'ggri-
cultural field in which California exceeds the agriéultural

productivity of any other state.
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The Sacramento river drains the northern one-third of
the Central valley while the San Joaquin'rivér drains most
of thelﬁouthern two-thirds except for the southerly portion
which has'become landlocked in the Tulare basin. -Tﬁe Sen
Joaquiﬁ river joins the Sacramento river in the Delta region
near Martinez and cuts through the hills of thé-Coast-range
at the Carquinez straits into San Francisco bay. \

Tﬁé coastal plain of southern California is narrowly
confined to the coast in both its northern and southern ex-
tremes 1n Ventura and San Diego counties. The coastal p1a1n
and 1nland valleys surrounded by Iow-lyxng h1115 extend to

substant1al.depth through Los Angeles, San Bernadlnq,

‘Riversidé_and Orange counties. The distance from Santa

Monica to the San Bernadino-Riverside area is approximately

. 80 miles. This reptesents the relatively_greatht depth of |

the southern California coastal plain. This-area has devel-
oped intb one of the most extensive urban regions in the
United States but continues to produce a substantial yield
of agr1cultural products as well,

The counterpart of the southern California coastal

‘flafn to.the east of the Coast range includes_some of the

most exfreme desefts in the United States. “ Imperial valley
and the Coachella valley have.been able to derive advantage .
fTOm their proximity to the Colorado river which'formé'thé
eastern border of southern California. Water is diverted
from the Co1orado river to support a substantial agriculture
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in the Colorado desert region of California where elevations

déclinelto well below sea level.

The -coastal regions of northexn California are usually ~

identified in three separate groupings: the centra1_¢bd3fa1
region, the San Francisco bay region and the north coastal
region'exfending from the San Francisco bay érea'north to
the Oregon border. Each of these regions in intersperseéd
wifh-rélatively long and narrow'strﬁctﬁral valleys in the
Coast yange. These valleys include the -Santa Maria valley,
the ‘Salinas valley, the Santa Clara valley, San Francisco |
tay, where the valley“floor-drdps below :sea Ievel 1the=Santa
Rosga valley, and a series of- sxm;lar valleys in -the Trin1ty
and Klamath river basins. o | _
'Similariy, to the east of“thé Sierra Nevadas .a number
of high desert valleys or basins drain natuially'iﬁtp in-
land lakesioraSumps including Honey lake, Lake Thhoe, Waiker
basin, Mono lake and Owens lake, among others. Thesg}basins
are all landlocked; noné drains to the ocean. The'r;gion
along‘the'eastErn slope of the Sierras is ustally grouped
"together.and characterized as the Lahonfan region‘of;;‘

California.

Patterns gﬁ_Precinitation

The storms carrying moisture-laden air to'CaIi¥Ofnia

come predom;nantly from the North Pacific moving from ncrth~

west to the southeast. The resulting patterns of prec1p1tation
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‘occurs more in the winter than in the summer, in the north than

in the south, in higher elevations thenm in lower elevations,

and on western slopes than on the eastern slnﬁes ef mounfains.
Surmer months are extremely dry in California with more

tﬁan‘BO percent of the precipitation occurring duriﬁg the.

winter season from November to March., At see level along

fhe coaet, average anmal precipitation.variesifrom about

50 inches in the extreme north to 10 inches -in the extreme

south At higher elevations in the northwest corner of the

state average annual prec1p1tat10n reaches a maxlmum of -

more than 100 1nches per year. In the southeastern region

of the Colordado desert where elevatlons drop below see level

precipitation averages as little as 2 1nches per year. ‘In
the Sierra Nevada at elevations of abouetsboo fo 6000 Feet
precipitation averages between 60 and 70:inches ﬁer.year.
By contrast, the valley floor in the Cehefal Veiiey‘averages
betweee 10 to 20 inches of precipitation each yeae with |
extremes of 40 inches at the northern end and 5 inches at
the southern end of the valley. -
lPrecipitation in California is subject to substantial .
variations feom the mean where several dry:yeeis‘er wet
}ears‘may occur in a series. The Department5ofzwater‘Re-
sources has estimated the average annual runoff from natural

stream flow to be 71,000,000 acre-feet over a S3-year period

" on record prior to 1950. Annual discharges varied from a low

of 18 million acre-feet in 1923-24 to a high of 135 million
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a;re-féet in 1937-38. During a ten-year period from 1927-
1§37 runoff aferaged dnly 69 percent of mean. No singfe year
during that drought éycle reached the long-term mean. ‘An
.dccasional tropical storm coming from the mid-Pacific c;n_
bring heavy precipitation and warm temperatures to cause
disasterous floods by'simultanebusly meltingvatcumulations

of snow ih‘the higher mountains. Periods of -drought a¥§

- .
deluge are characteristic of California's climate.

The cbincidence of high precipitation in'thé-winte;
months andfat-hrgher e1e#ations-means that a ;ﬁhsténti;i
pdrtion of the precipitﬁtion~in.theSierranNeVAda,'thel:
Cascades-aﬁd tﬁe;Siskiyous occurs-as-sﬁow. :Espécially}én‘
the high-Sierras, moisture is held in winter storage uéfil
the snowfields ‘melt with the arrival of spring-and-early
~sunmer. The release of water from the melting pf7snow thus
coincides with the eafly growing season in the Central

valléy and occurs usually after the danger of serious floods

s

from'downpours of rain has passed. A careful‘sufvey:of‘the
Qnow pack during the la;e_winter permits the'use.of'resyrvoir
storage with-mjnim&l ioss of storage capacity.resérvedi}br
flood control purposes. . _

Tﬁe disparities ih water yield'ambng;thélﬁifférent
regions of California reacﬂ some extreme ﬁroportions. The
'northchasﬁal region receives nearly 38 percent of'tﬁeﬁﬁ :
stgte'ﬁ-;otal‘water crop and Sustain 7 anlannuﬁl fun#aff-

éf 28,890,000 acroe-feet. By contrast, thé_Coloraﬂpsdg?ert
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region of the southeasten portion of the state'raceivas about
0.3 of the state's water srop or about 221,900 acre-feet

per year;; The bulk of the economy in this region depaads
upon divsrsion of water from the Colorado’ri?ea.

The southern California coastal repion receives 1.6

- percent of the state's water crop or about 1, 227 000 acre~

feet per year. This amount has been somewhat more than doubled
by impprts from outside the region to support more than one--
half of ths statels population. The dryness and moderate
temperatures chaacteristic of the dedxterranian climate
of southern California have attracted a dlsproportionately
large populatlon to & region with a disproportlonately small
water crop. (See Figure Iv—l).

Similaf but less extreme pattéfns of)ﬁalalstilbufion

of the water crop in relation to potential demands exist

 in the Central valley of California. The average annual

runoff in the Sacramento river dra1nage is approximately twice
that of the San Joaquin and Tulare 1ake~baslns.. The Sacra-
msntO'pottion of the_Centfal valley yields a runoff of about
22.400,000 acre-feet of watsr per year-compated.to 11,250,000
for the San Joaquin-Tulare lake region. Yet.in land asea,

the Sacramento river drainage comprises only about one-

| third of the valley floor in the Central Valley of California.

‘In effect, one-third of the w=alley floor has access to two-

thirds of the water supply while two-thirds ‘of. the valley

floor has access to one-third of the natural'aatsr,supply;
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Table IV-1

Estimated :Population and Mean Annua) ‘Runoff
of Major Hydrographic Areas of California?

North Coastal
San Francisco Bay
Central Ceastal
South Coastal

(Colorado River*)
Sacramento Rivgr:Basin
San Joaqg}n-Tulafe Basin
Lahontan
Colorado Desert

(Colorado Rivér*)

TOTAL

"POPULATION . .. | iﬁNoFF
Percent . .| Percent
. _ of . In of
~For "1967 Total |} -Acre-Feet Total
180,000 0.9 28,890,000 37.9
4,320,000 22:6 | '-1,zus;600 1.6
750,000 3.9 2,143,660 3.2
10,510,000 |  55.0 1,227,000 1.6
1,212,000 1.6
1,540,000 8.1 .'22,390,000 29.4
1,320,000 6.9 11,246,000 14.7
260,000 1.4 3,177,000 4.2
220,000 1.2 221,600 0.3
4;150;000 5.5
19,100,000  100.0 76,212,000  100.0

*Amount of water transferred from the Colorado River to the hydro-
graphic area where the water is used.
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The variation of precipitation with elevation can be
illustraféd by reference to different points in the southern
Califprﬁia-coastal region. At San Pedro,-near sea level,
precipifaﬁion averages 10.66 inches ver year. -ﬂQS‘Angéles
at 338 feet alevation has an annual rainfall 6f'hearly 15 7
inches.j Pasadena at 805 feet elevation average$ 18 inches
of rainfal). Sierra '’adre at the base of the San Gabriel
mountainsg, receives 23linches of rain at ﬁn elevﬁtion of 1100
feet. Rainfall at Lowe Observatory at 3420 feet elcvation
averages 25 inches. At the summit of Hount'WilSon (5850
feet) annual preéipitation reaches 31 inches. At a few points
in the higher mountains annual precipitation exceeds 50

inches. On the eastern slope of the Coast Range, the rate

of precipitatipn declines rapidly. At Llano (3400 feet)

the average .annual precipitation is only 6 inches.

Ground Water Basins gf_CaiifOrnia”]"

Thé-mbbntains and valleys which form the topography of

California provide only a surface view bf‘pofeﬁtials for

water resource development. liany of thé.valleyé‘df ﬁhe

state afé-deep structural troughs in which the:present valley
floor represénts the accumulation of sediments Qﬁicﬁ_héve
been erpded_from the mountains over e;tended_ﬁériods in 
geological history. The sediments vary in coaisaneés-from

large boulders to strata of impervious clay.
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tiost of the sediments in the valleys of California can
hold relatively large quantities of water aﬁd the strata
of waternhearing sediments or aquifers provide a major source
éf water:supply., They can also serve as natural resérvbifs,
holding water underground until it is needed for surface use
with minimal loss through evaporation and transpirationwr
The Califorﬁia Department of Water Resources hﬁs-identified
some 250 ground water basins with a surface area of
five square miles or larger.

Date are available to estimaterthe‘gross storagqiéap-
acity for‘211 valley floor areas comprising ground wq&qr
basins'of sub-basins. In an average weighted'interva1~ofJ
185 feet 6f:depth estimated to occur between:dépthsvof.ig
feet and 2@0 feet, the gross storage cdpacity.of these-
groand-wétef basins is esiimated-to be sufficient to‘é;ore
450,000,000 acre-feet of water. The Central valley of -
California contains approximately 130,000,000 acre-feet
of this capacity in the same depth interval. The usﬁble
capacity Qs against the potential capacity in the Cerntral
valley is estimated to be approximately 100,000;600 a§f§=£9et
for the depth interval from 15 feet to 200 feét belwaEie‘
surface-of the valley floor. The storage capacity of the
underground aquifers in the Central valley is approxiiately
equal to the yield of the Sacramento and San Jéaﬁuin?river
system for a three-year period. Pump 1ifts in the Sen .’

Joaquin valley range in excess of 400 feet in depth. :Such
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pump_lift§ would suggest that these estimates of poteﬁtial storage
capacity are hignly conscrvative.

Thg gfoun& water basins of California, thhs; form iarge under-
ground reservoirs wiici are relatively smail wizen compared”to the
Creat Lakes‘ put wien compared to the largest nan-mﬁde reservoirs,
such as Lake i«¢ad formed vy HOOVer Jam on the‘Coloiado Tiver, or with
tae total surface storage in California, sohq Of'the_California
ground water basins are large in proportion._ In the IES-fopt_inter-
val, the usable storage capacity of tne Central valley is equivalent
to the usable storage capacity of apﬁroxiﬁateiy.five LakeAueAds; and
is five tiwres as large as the usable capacity of all surface reser-
voirs in_California.

The structural conditions of California ground water basins

‘give rise to a number of opportunities and difficulties. Tne

sediments accumulate largely from erosion on the surrounding moun-

~tains. Floods carry the sediments from the mountains onto the

valley, depositing the coarsest materials,nea;és; thé.mountains,'and
distributing the finer‘sedimeﬁts at greatér disthntes onto the
valle&ffloor. As intensities of floeds vary ffom'one period to
anothe;,'tha coarscness of different strafa of éediments will vary
at any particular point on a valley {loor.

Typically, a cross-section of the alluvialléone formed
at thg foot 6f a mountain will include sufficiently coarse
sedimeﬁté.at varying deptis so that water.pefcblaﬁing undér{
grbuna at this point will intersect many strata to.a gon-

siderable depth. - Such areas have been characterized as
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forebays in ground water basins, in the sense that they form
a forward pool of grdund water supplying various. ground
Qater aquifers. T

On the vallsy floors, away from the mountains, the
sediments are formed into strata of vary1ng depths and
porosity. .Soma of the finer clay-like deposits may form A
imperviouﬁ-strafa conifining the water-bearing strata iéﬁo
water-tight aquifers. Since the gradieﬁt of these strata
normally slope upward from the valley floor toward the

<

forebay or the piedmont cone, the water occurring in confinad

aquifers may be subject to substantial hydrostat;c pressure.

If'thié pressure is released by piercing the overlying

impervious strata, water will flow upward from the préssurized

aquifer‘thrOugh a pipe or well casing until a hydréstatic.
equilibrium is established. Such- flows of water may give
rise to artesian wells vhere the confined ground waters
flow to the surface or substantially. d1minishes the depth
of the pump lift necessary to raise water to the surface.
The pattérn of surface flow in many of the watersheds
in the ;outhérh portions of California is sporadic a@&idis-
continubus. Typically, mountain streams will dischafgg
onto'fhe‘piedmont cones at the base of the_mduntains and dis-
appear iﬁ the gravel of the stream beds. Coﬁtinuous giow
occurs only during the wet season of the year. Percpléting

ground'whter would historically have flowed to the surface

?orming a stream at a point where a channel has been,éroded
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through the confining hills. Under present cbnditioﬂsrof..
developmenﬁ, ground water supplies are usuvally captured in
wells and ﬁatef tunnels before they can again fise to the
surface. Perennial streams with continuous patterns of flow
are typical only of northern California.

Knowiedge about the precise pgeological sfructurepof a
ground- water basin underlying any particular pieée of property
is relatively difficult to attain. Some aquifers may be
pressurized; others may not. Several competing demands upon
a pressurized aquifer.may reduce or eliﬁingﬁe-fh;_hydroh
static pressure and eventually dimish the yield'of'ﬁater.

The safé yield of an aquifer or a ground‘watef baéin ma}.
be exceptionally difficult to estimate, . |

Water quality may vary substantially in different ground
water basins and among different aquifers'éndilogﬁtions;with-
in a bﬁsin. Some aquifers may contain high cohcentratibns
of accumulated alkaline salts and, hence, supply unusable
water. In other areeas, when demands may have dgplefed
ground-water supplies at depths below sea level, the eprsure of
water'-béaring strata to the ocean along the_coastline-may
cause Qalt water to flow into underground aquifefs.‘

éxtraction of ground water supplies maj alsd'ﬁause a
compaction to occur in the sediments. This compaction of
undergfodnd sediments may adversely affect the;transmissi-
bilipy of aquifers and their storage capacity.'-tn.some

~instances; compaction may also cause. subsidence in the .
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surface elevations of overlying land, adding complications to

the surface uses of land which may be affected by slight shifts

in contour.

“While meny-of ‘these problems: associated witﬁ ground
water supplies have plagued.developers;fthe:aggregate;poten-_
tial of the ground water basins as a source.of supply and
as lowQéOSt'StOrage facilities is substantial. More than
. one-half of the water being consumptively used in Galifornia

. -3 -
in 1950 came from ground water sources. By 1970, -approxi-

L mately 40 percent of the‘totaluwater;suppiy‘in;Califb}nia

was being derived from ground :water :sources. .

”Problemsugg_WateryResourcenDeVeiqpment

Given the conditions of topography, :water.supply:and
'the'structure of ground water .basins in California, problems
‘of wéterﬁresourcehdevelopment have varied substantially from
one“period of development to another~dependingxupon.levels
of technological development, knowledge of availablgfwater
' Supp1y conditions and patterns of aggregate demand. . For pur-
“ poses of -discussing the problem of water resourceudé§elop—

: ment'#sso¢iated with each period of development, California
‘history will be divided roughly into four‘perio&ﬁ:; 1) 1850
_ to-therlB?O's, 2) the 1870's to 1900, 3) 1900.to 1930, and

4) 1930 to 1960. )
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Problens of Develonment Muring the Perlod
From 1950 ti to the 1870's

qud was discovered in 1843 shortly after American oc-
cupatioh of California duritg the lar of 1848. battle raising
had been fhé primary economic occupation of the early Spaniéh
and ilexican settlers who inhaﬁited California prior to the
American‘océupation; Huch of the valley 1and_ih-ear1y Cali-
fornia had been organized into large ranchos and missions.
A rancho cor mission of 100,00) acres in sizg was'nqt undéual.
For the first three deca(es_folléwing Amé?icanlstate-
hood, cattle raiging ccntinﬁed'to be a érimary econpmic
activity iﬁ the San Joaquin vailley, the centrél coastal fegion
and throughout southern Califoraia. Dry—farm cultivat1on of |
.gra1ns also devloped in the Sactamento and San Joaquan val-
leys. The large influx of population in tbe gcld.rush of
1849 and 1850 created a substantial demand fér.méat and
grain supplies. - In the early 1860's, a drb“ugﬁtﬂfof_‘ disastrous
prpportions struck the ranchos in southern.California where
thousan&s of cattle died for lack of water. 'Large au;néi-
ties of water lay under the parched earth, but the lack of
knowledge regarding ground vater supp11es left them unavall-
able for alleviating the disasterous drought.
| 'Gold-ﬂining in early C&liforﬁia reﬁuired'largé aquanti-
ties of'water to separate the gold by washing'the sand and-
grhvel'through sluices. The lighter sediments were wﬁshéd"
away while the heavier gold was detained by riffiéé in,the!
sluiceé,
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In the -late 1860°'s, substantial pieces of hydraulic
ééuipment-were introduced into the mining field to*aid-ih‘the.
uexcavation"bf larpge quantities of gravel. One .such machine which
operated_étlthe North ‘Bloomfield mine on‘tﬁiéyhba Rivéf}‘for ,
eéxample, had‘annozzle which measuredVB_;hch;s'in dismeter
andlthe capability to discharge L85;000'cubic%feet:of water
per hourrwith a velocity of 150’£6et-per:second:4 i

The éemand for water in mining generated ‘early conflicts
over water rights. The doctrine of prior appropriatioﬂjas &
means of allocating water fightsworiginéted~inAthe'Caiifdfﬂia
mining‘regions. “The movement of:millions .of cubic yards of
gravel caused laigeZQuantitiesuof miniﬂé‘debfis.¢£ be.flﬁéﬁed'
out of the mountains with qach-spiing flood. JBétweenrlyag
and 1869, the amount of gravel accumulating in thefrivef
channel had caused the low-water plain of the Sacramento;
river at Sacramento to rise by 2.9 feet. With the-iﬂtfo;
duction of-h&draulic'mining, the low-water plain of the .
river rose ﬁnother 3 feet between 1869 and 1879,-for an ac-
cumulated rise of at least six feet between 1849‘gnd 1881.
Raising'tbe plain of the river in relation-to_thé surrounding
countryside substantially;increased flood.damages. VSome
navigation channels had beeﬁ clogged by mining dgbris~and:
others'werelSGriously impaired. The formation ofJgreatzgﬁnd
and gravel bars along the Feather and Sacramento rivers des-
troyed thpusands of acres of farm land. During'the'1870's,
the'debris_problem caused havoc for valley dwellérs.andﬁﬁg§

a portend of disaster for the gold miners.
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Problems of Development During the Period
From the 1070‘5 to 1905

The completion of the transcontinentsl railroads fo
Califofﬁia, first to the San Francisco area in 1869 and to
the Los;Angeles area in 1885, marked ‘the béginning of a new
era in Célifornia An injunction issued by a Federal court
in 1884 enjoining miners from uncontrolled dlsposal of
nining dobr1s because of its harmful effects upon ﬁater pol—-
lutioo-marked the end of an era in California gold%mining;

Trénsoontinental railroads provided access to Hew rnational
markets for agricultursal products A Shlft from cattle
ra1s1ng on the old Spanish ranchos began to gzive way to more
d1vers1fled and intensive forms of agriculture rely1ng upon
water for‘the irrigation of crops. Southern California ex-
perienced the most extensive shift to an irrigated horti -
culture when land developers Subdivided many of the ?ld

ranchos into relatively small farms with water provided

through the instrumentality of mutual water companies.

A somewhat similar shift to a more intensive agriculture

_also occufred in the Central valley of California where large-

scale prxvate enterprises diverted extensive quant1ties of
water from someé of the major rivers in the valley, The
wate:-resource_development during this era_wasllorgely pre-
occupied with diverting the surface flow of natural streams.
for-irflgation purposes and with the conétruction of irriga-

tion canals to supply crops on the valley floor. A few
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relatively small reservoirs were constructed to store flood

waters for use during the dry season. Some land was being
' B

subdivided, but other lands were being accumulated into large

holdings by the acquisition of Spanish ranchos and*publ?c
lands made available by the U.S. govefnment. The‘Hilléf
and Lux interests in thé San Joaquin valley and the»Haggin
interests. in the Tulare basin developed extensive-irriéﬁt
tion works and retained proprietorships over sources. of water
supply when land was. subdivided and sold to settlers, These
two. groups created some of the largest water compan1es and
some of'therlargest 1and companjes in California. The: . |
Miller and«Lux-interests-heid‘a.total.of approximately:
1,000,000 acres, a large portion of which extended for 120
miles aldng:thé San Joaquin river. The Haggin iﬁteresgs
were the orlginators of the Kern Land and Cattle Company,
one of California’s larger land companies

Visions of a grand scheme for capturing the water which
tlooded down from the Sierras each spring for 1rrigating the
Central valley of California and cqnverting the valley floor
into several million acres of farmland began to'capti?étev
Californians during the 1870's. The first major survey of
a systenm for,the irrigaiion of the Central valley was made by
the Alexander Commission composed of two dfficerslfrom*the
U.S. Army Corp of Engineers ‘and one officer ffom‘thesU'S
Coastal"Survey The Alexander Commission report contemplated

a system of canals situated on both sides of the Central

| 6 a
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valley to divert water from Ted Bluff atrthe head‘bf thé
Sacramento valley to the lern river at the southern end
of the Tulare basin, These canals were to be sypplieﬁ with
water from large storage reservoirs to be consﬁ;‘ﬁcted in the
foothills of the Sierras on each of the principal tributaries
of the Sacranento-San Joaquin river system. The commission
indicated that such a development would requite_m;ny years
of effort involving'diverse.ﬁndertakings b} private capital
and associations of farmers with appropriate aid from the
state goVerﬁment, the counties that would be T'J.e‘mia--f:l.ted, and
the "Jr-\ir'fédpStatés in- relaiiaﬁ to Federal pubhc landsin
the southern-most portion of the valley. S

The fi.“r'st irrigation districts in California wére or-
gar_iized .i'n.the' late 1880's following the passégb of the
Wright Act of 1887, Settlers in the liodesto aféa'ﬁéd ad-
vanced the concept of an irrigation district to ﬁrovidé‘an
alternative institutional structure to that of'thé-profit-
able private water company for procuring a watéi‘supply for
irrigation purposes. The beginnings of extendedfpublic con-’
troversf and debate over the approﬁriaté éﬁoice‘of;iﬁsti- -
tutional arrangements for water resource davelbpméﬁ; had
crystail{zed in California during an era when mpst of the

development was being shaped by private entrepfeneurship.
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Pfoblemﬁ'of_gpvelopment During the Period
From 1900-1930
-

Major technological developments significantly alﬁéfed
oéportuni;ieS'for water resource deveélopment during tgis
period in California history. The deep-well tufbiﬁe'pﬁmp
first bécame available at the-tufn of ‘the century, Piéﬁfdﬁsly,
pumps hsd‘been designed to create a vacuur and to take.ad:
ventage of the atmospheric pressite to force water upward
into a vaéﬁgm‘chamber-and out through & pluriger. The' vactium
pump could 1lift‘water no higher than- the atmospheric pressure
ﬁouldvgustain; A barometric reading of 30,0 would thebretically
support a column of water 30 feet high in a'pefféét'vatuﬁﬁ at
sea level. VFor'all préctical purposes, a'vdcuﬁﬁ;pﬁmﬁﬂwééy
limited%to~a lift of approximately 25 feet. _

The deep-well turbine pump, introduced dﬁrinﬁ‘thﬁéff?éi”"
decade of the Twentieth century, was based uponfthévcéncéﬁt
of lowering'a-pump through an enlarged well casing‘aha‘sub—
mergingrit i’ water at the bottom of a well. A pumﬁ*cpérhting
at the bottomr of a well would then be used to forcekwatéf'up-
ward. The column of water which can be supported by such a
pUmp~depends?upon'thewamount of power applied;j‘Thé iimits?
are largely economic related to the investment.in theédébth
of a well, the size of the pumping plant and thercostigf
energy to sﬁstain the pump lift. Deep-well turbihe“pumé§
capable:ofvlifting water for several hundred feet are i(

cormonplace.
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dther rajor technological developmente, sach.as tﬂe‘r |
internai COmbustion rotor and the electracai‘motor, edded
to the tapabilities of the deen-well turbine pumm, _A'sealed
electric_notor can be attached directly to a turbine aump
and be_lawered to the hotton of a well, eliminating the need
for a lohz.drive shaft te.connect thc moter tofthg pumn .
The electrically-rowered, deep-well turbine pumﬁ became an
';nmensely'flexible tool for exploiiing the groun&.water_
basins of California. The rapid expansion of'Caiifornia
agriculture during the first decades of the 1went1eth century
was largely undertaken by tapping the accunulated ground- :
water reserves. The low cost of th1s alternatlve form of
water supply drove many of the less efflcient private water
comnanles ‘into bankruptcy and generally domznated patterns
of water resource development in California durlng the period
1900-1930. Instead of going to the mountains;'Californians 
went underground for their primary sources of -water' supply
during thlS period.

The major exception to this pattern occﬁrrearin the -
Los Angeies and San Francisco hay areaa. Both cities had
;accesaltouiimited local water supplies‘and ﬁera'aurrounded
by adjoining farm lands that had intensively dgyelqped local
water supplies for an irripated horticulture.‘_jhe intense
competition.for local water supglies in both the Los Angeles
basin and“the San Francisco bay region togetherfwith:the

suppleméﬁtary pay-off to he derived from generating
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electrical power lead municipal officials in both arsas to
import“héiéfiéﬁbrifés“ffom the Sierras. Los Aﬁgeles pirsued
devéloprerits in tié Owens yalley on the eastern slope of
tééiéiefrasfﬁhilé'san*FrandiSC6'initiated efforts ‘to ‘davelop
watéf'and ﬁb&er supplies on the Tuclumne ‘river wfthin‘fﬁé° >
b?ﬁhdafieg'bfq?OSemite Park. The Los Angeles efforts pro~
cgeded-}ébi&fy‘éhd*iéa to' the rapid expansion of that métro-
politan région. San Francisco's efforts were ‘slower in |
moving ‘to fruition. THe mﬁniciﬁalitiéé'éloﬁg'tﬁeteéstétn o
shoréfof”géﬁ:Fraﬁcfﬁéd“ﬁay formed a separate municipal -
utility distFict and devéloped an aiternative 'sburce of siupply
op‘tﬁe“ﬂékeiuﬁﬁé'fifei.

" The'larger elect¥ic utility’ companies, the Pacific’Gas.
and ‘Electric Company in northerh Califorria and the Southern
California Edison Company in SOuthérn'Caiifdrnlh“joiﬁéd?the'

‘éééféh'?6f*attfactiVé:ﬁydrd-Eleéific”déVéiopmeﬁt'bppdffﬁnities.
Tﬁeﬁer&tiiifies*ﬁSﬁéilyfentéred into contractual relations
with agticultural users downstream from their power' reServoirs
as a means of disposing of their stored water and resolving
some ‘of the potential confiicts over water rights: They
operated largely ‘as producers and wholesalers of water and
as intégrated producers and retailers of electrical power.

- -;Tﬁ%y§i§iaﬁs*6f”iﬁrgeQSCaIé water resource developients
ceﬁféfihé‘ﬁﬂbn the Central ial;d&"éf'Califdrnia"Weféirevived
b;tihétpﬁﬁiféé%idn‘in'1920'6fjthe HMarshall Repﬁft.' The

Ma:sﬁéil*ﬁiﬁo;fléalled"fdf"majbr‘diverSibns of water from
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the Klamath and Trinity rivers in the north coastalrregion
into the Sacramento valley, the diversion of water from the

Sacramento valley southivard into the San Joaquin valley and

Tulare basin, and the diversion of the Kern ri#er southward

into southern California. 'tuch of the public‘di5cussioh of
water resource development during the 192C's’ focuqed upon
these opportunztles and a parallel pattern of develonment
being proposed for the lower Colorado river.

The City of Los Angeles joined by a numbé: of other
muniéipglities in southern Californis aﬁd By'irfigatibn.
interests in Imper1a1 valley initiated proposals to construct
a hlgh dam on the Colorado river near Boulder canyon for o
purposeé'df flood control, hydro-eléctric'generation and the
§toragerof water for municipal and agricultural'ﬁSélszs
the decade of the 1920's came to a close, the Boulder canyon

projecf'had been authorized by Congress and the Métropolitan

~ Water District of Southern California had been organized to

construct and operate the Colorado river aqueduct for
transporting water across the Coast Tange and provide sup-
plemental water for the municipalities of southern California.

Problens of Development During the Period
From 1930-1960

The oécurrence of the Great'Depression.fpliawiﬁg'a 
decade of public discussion and planning'effbrts régarding
the large -scale develonment of the major river systems of

California led to an accelerated development of both the -

167



Lower Coiorado project and the Central valley project. |
}boverrdam neaf Boulder canyon, Davis dam; Parker dam at '
the site of the intake for the Colorado aqueduct and lioralos
dam at the "exican border together with the All-American
canial to divert irripation water into the Impe:tai vg;%ey'énd
Coachella valley and the Colorado river aqueduct-werq brought
to rapid completion before World War II. h

Shasta dam on the Sacramento river and Friant dam on
the San'Joaquin river were the first two principal=wofks in
the Ceniral valley projecé Water diverted from Friént dam
supplied areas in the southeastern portions of the San Josquxn
valley and Tulare baszn through the Merced and the Friant-
Kern canals. Water‘£éleased from Shasta dam was used to
§upp1emeht'supplies at the Delta. This supplemgntal ﬁater'
was then diverted southward along the west side of the San
Joaquin valley to the Mendota pool. The water évaiié?le‘from
this soﬁrpe'was.exchanged for water which had previoﬁgly
been diverted from the San Joaquin river at or below;tﬁe~
Mendota pool. |

In the post-war years, new components have been added
to the Central valley project by the construction of storage
facilities on various streems flowing from the S1erras or
from the Coast Range. The Trlnity river was the first
project to be developed for transfering water from -tne north
éOastalrfegion into the Sacramento river basiﬁ. Ey‘1960,

‘ R
the only water being exported from the Central valley of
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Californig was about 250,000 acre-feet per yéaf beiﬁg trans-
portéd:to:the San Francisco bay area by the City of'San
Francisco and tﬁe Bast Bay :lunicipal Utiiify Diﬁtrict.
Théilarge reservoirs in the Centrallvallef:proiect were

capturing the flood flows from the mountazins énd making the
surnlus ﬁéter avallable during'the dry seasons:ofﬁthe yéar.
By meané:of these reservoirs, California had attéinéd'sub-
stantiallcapability to transfer water from the mbﬁntains to
crop lands on the valley floor and from the winter‘and
spring seasons to the growing seasons ;n the sﬁmmér and fall
months of the year. Major inter«baéin trénsfers had occurred
in southern California from the Coloraﬁg fiveé-into the
Califﬁthia deserf fegions of Impefial‘aﬁd'C0ﬁthéii§ 95116};
ﬁhd'touthe;sﬁuthern Califoinia coastallﬁlain.' In addition,
the City'df Los Angeles‘transfered water from Moho basin and
Owens #ailay into the uppér Los Angeles"bﬁsinl The Delta-
Mendota canal affected a major transfer of water from the
Sacraménto valley into the San Joaquin'valley-#nd the Friant-
“Kern cgﬁal transfered San Joaquin river water into the Tulare
basin. . |

" Plans for a substantial inter-basin trahsfgf from the 
SacramqnforSan Joaquin Delta into southern Cﬁlifﬁfnia were
apfroved in 1960. This developrent ﬁill markffherbeginnihg
of ﬁajor inter-basin transfesc among the différeht—hydro; '
logical regions of California. The Califbfhia ﬁqhédutt,

now being constructed, will transport water to the southwestern
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pprtion of fhe San Joaquin valley and Tulare basin, to the
central coastal region, to the Mojave desert. region gnq to.
the souﬁhern California coastal plain.

Human. effort over the course of the past-century has
accompii#hed a substantial redistribution of wéter,supplies
fo compensate for the natural patterns of précipitation‘and
to exploit the 0ppq:tuﬁitie§ afforded. by Galifotniq's tqpo-‘
graphy-and-cliﬁate. The resulting patterns of economic -
growth and increase in population have been of substant1al
magnitude. | |

Of » total of 22.5 million acres of irrigable land in
égliforhia 8.5 million have been. irrigated for agricultural
uses and 2.3 millxon have been developed for urban purposes.
The overwhelm1ng demand for water has been for agricultural
irrigation. In 1950 the demand for ggricultural water -,
amountedfto 90 percent of.the total demand for water-in the
state. In 1967 agricultural uses were estimated to.be 85
perceﬁt of total demand. With an estimated total pppulétion
of 45 million persons in‘2020, water fbr agricultu:qlfpﬁx—
poses is assumed to approximate about 75 percent of=thel
total deinaﬁd‘s 7

"hat the magnitude of future developnent may- be ishdif-
ficult to estimate. Italy, with a comparable climq.te»agd
area, bup less hospitabie'expapses of valley lahds; sﬁﬁpofts
arp0puiatiqh in excess of 40 million persons. Préséntzgro-

jéctions‘used by the Department of Water Resources estimate

s
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a total populat1on for California in 2020 to be about 45
m11110n. Japan with a comnarable area, a somewhat comparable
climate and a less liosnitable topography, sunports a popula-
tion of approximately 109 million persons. N

"hatever the course of economic development may be in
California, that development depends in a critical way upoﬁ

r

he 1nst1tutiona1 arrangenents vhich enable the people of

: Callfornla to undertake prograns of water resource develop-

ment and to proportion and allocate water supplies among the

varlous demands that human be1ngs ha“e for the use of water.

Uhatever 1nst1tutiona1 arrangenents are dev1sed they must in

the aggreggta meet the demands of each indlvidual if he is

to sﬁrine and ﬁrosper. Each individugl's weii?being will

be févdfhbl&rof unfavorabi} affected Sy hi§'¢§ﬁhéity to E&ke
demands upon water supply. Each‘individual ﬁili have an’
interestjin many uses or demands thatfcﬁn be-méde_upon water-
resou:ce systems. His well-being will also dépend upon'
whether institufibnal arrangements are available to facilitate
kis diverse demands and to probqrtion‘wgtef sefviqes in ways
that will provide appropriate combinatioﬁs_ormixésléf- |
wdter services. R |

Things called institutions.do not automaticaily respond

‘to human needs. Rather, institutional arrangements are

nothing_more than the assignment of decision_mgking capabil-
ities and linitations which create opportunities énd deterents

for human beings to serve one another. In the following
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chapters?{we shall be concerned with an examination of how
decision making errangements have been both used and';ﬂaped
to éffett ;ﬁestructure of opportﬁnities and‘deterrenég for
facilitating~or limiting water\resource‘development in
California. |

ijChapter 5 we shallrproceed with examinations'of “The
Choice of C6nstitutiona1 Arrangements for-the.Governmentuof
Water-Nelated Affairs in California." This is the first
step in character1z1ng the structure of decision maklng ar-
rangements whlch provxde onportunltzes and deterrents to
those 1nterested 1n water resource. development Other elements

in the organ1zationa1 structure of - the Callfornxa water 1ndustry

will be developed in succeeding chapters
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s a result, nublic entrepreneurship has been a critical
factor in the development of water supply for the rerion.
See Vincent Ostrom, Water .and Politics (Los Angeles: The
Haynes Foundation, 1952}. '

zinfbrmafion from Department of 'fater Resdurceé,!The Cali-
fornia Water Plan, Bulletin No. 3, p. 12 and The Water Plan
Cutlook in 1970, Bulletin No. 160-70, p. 13.

3The date 1950 was used by the Dopartment of Water Resources
as the base period for its assessment of water requirements in
California as a part of the California Water Plan.

4Noodruff vs. North Bloomfield Gravel Mining_Company, i8
Fed Rep 753 (1884), 757.

5

Ca11forn1a Department of Uater Pesources, Water for Callfornla,
The California Water Plan, Outlook in 1970 Bulletin No. 160~
70 16- 17
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Chapter 5

-, THE CHOICE OF CONSTITUTIONAL ARRANGEHENTS -
'FOR THE GOVERNMENT OF WATER-RELATED AFFAIRS IN CALIFORNIA

The American Inheritance

When the United States acquired California dnd other
tgrritories'in the American Southwest from Mexico in 1848,
6alifofnia‘inherited the constitutional arrangements of- the
American-poiitical system. In 1789, the United Sfatéé had
;dopted the#e arrangements fbrxorganizing‘a federal poiitidal
system:fo bé governéd uﬁde; pfoVisiph of péSifife"édhst;tu—
tional law. The theoretical significapce of the U.S. é;n:
stitution has been examined in Chapter 3. Thé-analysiéhiﬁ
this chapter will be confined to an anslysis of constitutional
provisidns-pertaining to water-related matters. 

Tha'American inheritance alsc encompassed reference to
& Spanish inheritance of some significance. The’United‘Sth;es
by texms of the Treaty of Guadalupe Hidalgo with Mexico; under-
took an obligation to confirm private rights to propeftY'-
which had vested under Spanish and Mexican law. As.a con-

sequence} basic land grants establishihg'the early raﬁéhos,

missions, presidios and pueblos became the source of legal

titles to much of the better lands in California. The United
States succeeded to all ungranted lands which had remained
in the public domain. Several California cities succeeded

S
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to both land and water rights which derived from Spanish and

Mexican pueblo or presidic grants. Los Angeles;‘in particular,

was eble to clair exclusive ripht to the use of water in the
upper Los Angeles basin and thereby to monopolize_thet soueee
of water eupply and gain early dominance in the deeelopment
of southe;n California. |

The political arrangement whichHCeiifoinia inherited
upon acquisition by the United States included an opportunity
eo‘fashion its own constitution and to be admie;ed to state-
hood oe'equal terms with the other American efetes.:-Ae soon
as these conditions were met, California could assume respon-
sibility for the government of its own effairs subject to the
jurisdiction whzch the United States government exercised in
the conduct of national affairs under the termsrof the U.S.
constitetion. |

Uﬁder'those terms,; the national'government eﬁercisee-
substahtiel authority in the deveiopment of weeei'fesources

Two przmary ‘sources of national .authority over- water resource

' development have derlved from 1} the commerce clause which

gives Congress power_"to regulate commerce with foreign
nations, and among the States, and eith the Ineiee tribes; .. 1
and 2) the property clause which gives Congreee Apewer,to_
dispose:ef and make all needful Rules and Regulefiene reseect-
ing the tetritory or other ﬁroperty belongihg fo.fhe United

2

States . . . ."“ Other sources of constitutional authority

for national action in water-related matters dorive from
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national authority to provide for the common defense, to make
treaties with foreign powers and to provide for-the general
welfare. The assertion of authority to provide fdr*fhe>gen—
eral welfare*haS'been'espeCially important'sincé the Great
Depression when Federal'suﬁport‘of public workgﬁprojedts‘
became a significant factor both in water=resour¢e-deve16p-

‘ment and in efforts to: stimulate the employment of .a large

unémplbyed‘labor force. ’ S Y

National Authority Under the Commerce Clause

Until the development of’thefrailroads.iﬁitﬁérlétter\half
of the Nineteenth.century, the relattonship~of'ﬁavigatibnfto
commerce both in California-and.in the nation:at 1argeT;as
of:vital importance. One of the'most-compeiling"intaré;ts
which contributéd to the formulation of the U.S; constitition

was the need for national control of interstate'commerggmand

133

the avoidance of trade barriers which the states would other-

.-

wise create to obstruct commerce among the states.

o

The capacity of the Federal government to use.the . commerce

.y
e

clause to- regulate navigation received early confirmation-in

de;isions of‘the U.S. Supreme Court. In Gibbon v. Ogden,

the court rejected the claim of a grantee of the state of New
fork to exclusive rights of steamboat naviéatioﬁgpn“thé’ﬂhdson
River'ahdrﬁsseited that fherpower of the Fede}al'governﬁent
ﬁcompreheﬁds,naviggtion'within7the limits of every‘Stéte of
the Natibn,‘so far as that navigation may be, in any méﬁner,

P
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connected with 'commerce with foreign nations, or among the -
~ several States, or with the Indian tribes. "3 * By the end of
thé Civil War, the supreme Court had held that:
The power to regulate commerce comprehends the
control for that purpose, and to the extent
necessary, of all the navigable waters of
the United States which are accessible from a .
State other than those in which they lie. For
- this purpose, they are the public property of
the nation, and subject 10 all the requisite
legislation by Congress, :
California's admission to the Union was upon the expressed
condition, provided in the Act of Admission, -that “all the
navigable waters within the . . . state shall be common high-
ways, and forever free as well to the inhabitants of said
state and to the citizens of the United States, without any
tax, impost, or duty therefor." . |
The fq;ationship of upstream tributafieg;to the flow
characteristic of a navigable river system wiskfﬁcbgnizéd as
the basis for extending Federal authority to include control
over ''non-navigable reaches of navigable waferways.and their
non-navigable tributaries if the navigable capacity:of havi-'
gable waterwa?s is affected or if interstate éommerce is
otherwisq_affected."6 Federal authority-in'rela;iqn to-
navigable streams was used in 1884 to emjoin the operatidn
of hydraulic mining in the California gold fields high in the
Sierra Nevada because of the damages being created by the

debris.being released into the streams'andrwasﬁiﬁé dpwn into

the river valleys to innundate riparian lands and endanger
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nﬁvigation on the Sacramento and Feather rivers. The miners
were enjoined from the conduct of hydraulic mining operations
on,thq,Yuba river until tailings and mining debris,couIQ»bo‘
1mpoyndéd.tp prevent further damage to downstream ripd&iﬁn; ‘
aﬁd,fu:thérrinjpry to navigation. - The high costs of Quch
impoundments virtually marked the end of thg:ggld mining
industry in California.’ |
Once ﬁa,tj‘p_r_lgl i!}!:érest is justified in relation to.; navi-

‘gation and the commefce clause, the Federal government may
perform functions in the development of water—:asogxée&l;hgt
are 1nc1dental to its interest in navigation.‘ These. may in-
clude power production and trnnsm1551on. storage -of water used
for irrigation and municipal consumption, pollution abg;emgnt,
recreation, fish and wildlife and other related uses. In
confirming Federal authority to construct Hoover dam, the
first majb: Fe&eral multiple-purpose, water works project,
the U.S. supreme court held that, "the fact that purposes -
other than navigation will also be served could not 1nvalidate
the exercise of the authorlty conferred, even if those other
purposes would not alone have justified an exercise of'Conr
gressional pow,er."8 o B L

| The .scope of Federal authority for the conduct of ‘acti-
vities in water resource development 1s great, indeed when
interasts regarding navigation and commercerare_relatedito
fhe other uses of a river system which can affect its navi-

gability‘and its uses for other commercial potentials.
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Furthermbre; the exercise of the Federal interest in navigation
constitutes the dominant interest or easement 1ﬁ'rélat10n to
all othef.non-Federal interests. A riparian owhef of land
bordering a navigable stream may hold a water right by virtue

of his title to adjoining land under state law, but this right

"is good only against others than the Pederal govermment. 1In

undertaking public works for therimprovement of navigation,

the UnitédVStates is required to corpensate only for the landl
and imﬁrovements taken in acquiring property incidqntal to
those deveiopnenté. No private propercy right'cén'be cléiﬁed |
to flowing water in a navxgable stream as against the United
States.' All non-Federal interests are subserv1ent to the

Federal interest in navigation?

National Authority Undef the Property.Clause

~“Many of the important developments in the'American West

accrued on land in the public domain. Gold miners in

California pursued their activities largely on Iand in the pub-

lic domain-held by the Federal government. Apart from the
Califofnia_ran#hos. much of the western cattle'industry has
depended upon use-of the public Homain'for gra2ihg”1ivesto§k.
trol of water supplies was vital to the condﬁctzdflsoth forms
of eﬂ;erprise. |

Any adjudication of right in g conflict among ﬁiners,i
cattlemen, or with other groups includiﬁg railroads, or hqﬁe-

steaders, over the use of water on the public domain depended

(79
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‘upon the superior right and title of the Federal government
) 3
to the public domain. The issue was forced in the 1860's
when pérsbns helding formal pntentsvunderfrailrcad'and home-
steadigfants=attempted to oust thosa'who'had‘already‘ﬁppro-
priated water for mining -and grazing purposes on*the-pﬁblic
domain. In 1866, Congress responded by declarxng\mining
lands on the public ‘domain to be free and .open.to. preemption
by pr;vateelndivzduals-who cou1d~establishwafminrngwclalm
Section 9 of the Act’ of 1866 prov1ded that conflicts over
water r1ghts occurring in the use of the public domalnkfbr
‘mining and other purposes would=be«determ1ned;by;theufbllowxng
rule: ‘ | - f T
That, whénever, by riority of _possession, . rights
Cto” the use of water for mining,- agricultural,
A'manufacturing, or other purposes, have vested.and
‘accrued, and the same are recognized.and- acknow-
ledged by the local customs, laws, and the deci-
sions of courts, the possessors and owners -of-such

vested rights shall be maintained and protected
'in the same . 10

@gain,"in 1870, Congress confirmed: this provision of thc:Act
of 1866 by providing that all Federal conveyancés'of~tit1e

"shall be subject to any vested and accrued water right“

that may have been acqu1red under the Act of 1866.11

The courts have construed these two provisions,. taken

3

together,as a recognition by Congress of the. z’ nia

J’

validzty of water rights acquired on the publlc doma1n-by the -

princ1p1e of prior appropriation in accordance w1th state
laws. The principle of acquiring water by appxoprlstion

.il L
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on the public domain for irrigation purposes was also recog-
nized in the Desert Land Act of 1877. 2 The relevant pro-
visions sre formulated in the following terms:

.+ . [Tlhe right to the use of water . . .. shall
. -depend upon bona fide prior appropriation; and
. such right shall not exceed the amount of water
actually appropriated and necessarily used for
the purpose of jrrigation and reclamation; and
all surplus water over and above such actual
. ‘appropriation and use, together with the water of
"~ all lakes, rivers, and other sources of water
supply upon the public lands and not navigable,
‘shall remain and be held free for the appropria-
- tion and use of the public for irrigation, min-
ing and manufacturing purposes subject to ex-.
isting rights. _

The prois1ons in these public land laws of 1860, 1866

and 1877 have sometlmes been characterized as the Federal

"charter" fqr the western law of water rights. It is a some-

what ambigpbgs_charter. Many recent conﬁlictgzbéﬁyeen §tat§
and Federal authorities over water rights‘havé derived from
the insecﬁféilegal foundation of these public laﬁd laws.

The U S Reclamation Act of 1902 is essent1a11y an ex-
tension of these earlier publlc land acts prov1d1ng for the
dlsp051t19n and settlement of the public domain. By this
act, Congress authorized the Secretary of the Interior to-
undertake projects.in order to reclaimiaiid laﬁds B} irriga-l
tion and to make the reclaimed lands availsble for settle-
ment . This'aﬁthority now applies both ﬁo the déve;ypmenf of
public'iands for settlement and to iands alreédy in private
ownership'ﬁhich might benefit from irrigatidh_of.frbﬁ.a

supplementary supply of water for irrigatioﬁ. In Section 8
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of the Reclamation Act, Congress subordinatcd the administra-
tion of the reclamation program to state water law and ‘to water
rights acquired under state law in the. following terms: ‘ Y

. . . [Njothing in this Act shall be construed
ss affecting or intended to affect or to in any
vay interfere with the laws of any State or ter-

~ritory relating to the control, appropriation,’
use or distribution of water used in irrigetion,
or any vested right acquired thereunder, and the
Secretary of the Interior, in carrying out thée
provisions of this Act, shall proceed in conform-

- ’ity with such laws, and nothing herein shall ‘in
any way affect any right of any State or of the
Federal Government or of any land owner, appro-
priator, or user of water.in, to or from any
interstate stream or the waters thereof: Pro-

- vided, that the right to the use of water gc-
quired under the provisions of this Act shall
be appurtenant to the land irrigated and bene-
ficial use shall be the basii, the measure,

~and the limit of the right.*”

94

Howefér,'the U.5S. Supréme Court hes held that Seciion 8
of the Reclamation Act " . . . does not mean that étate law
may operate to prevent the United States from exercising the
power of emipent domain to acquire the water rights éf”
others.“14 The effect of Section 8 is " . . T'to leave to
_state law the definition of the property rights, if any,
for which compensation must be paid;ﬂls Persons'whoséiwater
rights are seized in the developmeﬁt of a duly authpriieé
reclamation project under the texrms of Section 8 of ‘the -
Reclamation Act have only a compensable claim td daﬁages as
against the United States. 4

In addition to these public land laws proﬁiding for the

disposition and settlement of the public domain in the western
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states, Cohgress has used itsApropfietary powers t6 réserve
certain public lands for the orderly conservation and develop-
ment of naiural resources. Among theée,reservétions are the .
very exteﬁsive national forest reserves, the national parks,
monuments and wilderness areas and the Federal water power
reserves. The Federal Power Commission was‘authﬁiized td"
license non-Federal projects for the devéloﬁment of hydro-
electric perr on navigable streams and noh—névigabie water-
ways locéféa on public lands under provisionslof the Fedefal
Water Power Act of 1920. Federal control over water re§§urces
in these reserved lands has been one of the sigﬁifiqant areas
at issue inrreceﬁt'litigation.involﬁing_éohflictlbetweéﬁ ':
Federal and state authority over unappropriated ﬁaier in the
ﬁééterﬁfstafés. 4 |

Licensees of the Federal government may be vested with
the cloak of Federal authority to undertake_activifies beyond .
théir legal competence under state law. uThe*eXérCise of the
Federal péwéf of eminent domain to develop hydfoeleétric

power facilities by a licensee of the Federal Power Commission

may go well beyond the powers of eminent domain'which 6an be

exercised 5y a local government agency or é privatély-owned
public utility under state law. In one such case, a local
municipaibpqﬁer system was able to prevail over‘g_étaté-
reservation-of a stream for fisheries purposes and to. condemn

state-owned fisheries facilities located within the reservoir

'sité'of its proposed hydroelectric power develoﬁmEnt_liCensed

by the Federal Power Commission.16
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‘The early policies pursued under the authority of the
property clause were larpely oriented toward disposing and
settlingfthé public domain by converting<pub1ic<rands tﬁ'pri-
vite ‘owre#slilp. ‘The fact ‘that ‘the-srid conditions ‘of the West
féft‘much'of the-ihnd>dhc1§imed“aﬁdwunsettléd;ﬁﬁﬁer tﬁé*home-
steﬁd;ﬁhﬁ other settlemert -acts ‘has léft‘théraevélopmqétfof-

a variety 6f'lathund'watér*résource-managémeﬂt-prograﬁs;baséd
primarily opon ‘Fédersl propristorship. ‘Féderél?publitf&ands
include approximately fifty percent of the -1and-drea in
Caleornla These ‘Federal -lands <are - 1ocated nredominantly
in"the mountainous water-prodiicing-areas of "the" state“and can
be a strategic ‘factor-in ‘decisions® affectlng the‘futureiuse of
qnapﬁrépriéted ‘waters in 'the ‘§tate. The various subordination
clauses éhichihave been part“ﬁfrthé earIy‘pﬁblicéraﬁdilaws
.have tended to reduce the degree'of¢COnflict‘§Qtweénfétﬁte;and
Federal aiithorities. However, the fuller impliéatidns»of‘the
 pro§erty clause as asuthority for the activity of-the‘Eéderal

govefhmeht-infvarious fields of water-resource development and

land manageéfient is only beginning to be tested in%thé;higher .

courts.

Cther Sources of Constitutional Authorxty for
National Action in Water Resource Development

V’Three“O%her sources of constitutional authority ;%e somé-
times-inﬁbked-to justify Federal aétivity in Eﬁéﬁdeﬁé}Spment
of water resources. These inclide the defensé‘and'géﬁpral_'
welfar§ ﬁoﬂers contained in ‘the constitutionéi'pfeséription'
that:
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The Congress shall !:ave Power to Lay and

collect Taxes, Duties, Irmosts and Excises

to pay the Debts and vrovide for the cormon

Nefense and general ''elfare of the United

States . . . .17
In the third place, the President hascthe "Péwer,zbjbﬁnd with
the Advice and Consent of the Senate, to make ttéaties,-pro-
vided two-thirds of the Senators nresent concur , . . 18

The development of water resources as an aspect in the

nrovision for the common defense has had only limited appli-

cation. The fluscle Shoals project on the Tennessee river, a

- orecursor of TVA developments, was larcely undeftaken to nro-

vide nower for the manufacture of nitrates for munitions.

"“therwise, this source of constitutional authority has rarely

been used to justify Federal water resource development, excent

where thoée water develonments vere reQﬁiréd for the_ope:étion
of a military base or installation.

| The t:eaty¥making power has givgn rise to"impbrtant'
settlements on international rivers affecting botﬁ;Canada and
‘exico. The *fexican Water Treaty bears upon tﬁe allocation of
water sunplies to southern California and the'pdtential level
of demand in that area unon alternative ﬁater-sugplies from
northern_Céiifornia. In addition, the United Sfétes is a
party-to'é freaty with Canada regarding the salmon fisheries
of Califbrnia, Oregon, V'ashington and British C@lﬁmbia,l If_
the Federal povernment should choose to nlace grehtér emyhasis
uﬁon the'dgvglopment of anadromous fisheries‘as:a function in

its water resource programs, the treaty clause and the commerce
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clause lioth offer sources of authority that have not been
seriously exploited.

The general welfare clause also has not been widely used
a; a source of constitutional suthority to Just1fy Federal
activity ;n water -resource development. Unt11 1936, the pre-
pondg;ant weight of judicial opinion has construed this

i

clause to be a general reference limited to functions which

were more specifically enumerated among the powers of Congress

and not a Separate delegatlon of power apart from the other
-enumeratlons 19 Since 1936 the welght of Jud1c1a1 Oplnlon
has shifted and the general welfare clause is recognized as
a generql source of authority which is presumably.llm;lqg ‘
only tﬁe‘reqpirqment that it be exercised for a cpmmqn;bene-
fit as agaiﬁst §ome'pure1y private or locallpﬁrp§$b, 'ﬁﬁewl
Flood Control Act of 1936 asserts authority uhdgr thgskgngral
welfare clause as‘g:oundsffor undertaking Federal floo§ con-
trol prbjects on non-navigable streams.

In the Gerlach case, the U.S. Supreme Court evenuwént
so far, in QiEEE- to suggest that the general ﬁelfﬁfp tlause
might be a better source of authority upon which the Federal
government could stand in undertaking large-scale wé;bi de-
ve10pment5 than‘the commerce clause, In its owﬁ words§ the
Courtﬂcohcludes: |

.Thus, the poﬁer of Congress to promoté the 5
‘general welfare through large-scale projects’
for reclamatlon. irrigation, or other internal
improvement, is now as clear and ample as it$

_power to accomplish the same results indirectly

through resort to strained interpretation of
the power over navigation.zo
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The Choice of Constitutional Arrangements for the
Government of State and Local Water-Related AZfairs

The U.S. Conétitution, as a legal instrumentality, is
generaliy regarded as a grant of authority to the Federal or
nationai-governmeht which is limited to those powers expréssly
delegated and those which can be reasonably implied from the
expresséd.bbkers. All other poﬁers are presumﬁbl;lresérved
to the states and to the people. A state constitutioﬂ.res;s
upon somewhat different premises than the Federal constitu-
tion._'éiﬁt;s are'pfesumed to possess thé'geﬁeréi:poﬁbrs'of
a sovereigﬁ.political community except for those péwérs and
linitations which are expressly fbrﬁﬁlgte& ih'fﬁé_a,é. Con-
stitution, | | -

States are thus presumed to have the'capabilify of a
sovereign to exercise general.poliﬁical'guthdriiy without the
need-for éjspecific'grant of constitutional authofity; A
state legislature is presumed to have'genera1 §1enary powers
in the exertise of a state's sovereignty. ‘A state constitu-
tion, consequently, functions as a legal instrument to limit
the exeréiﬁe.of power by a legislature rathefxthéﬁ'béing ai
grént of power to a state legislature. Among the consfitu-
tional iimits upon state legislative authority are constitu-
tional grants of authority to municipal corporations and
other instrumentalities of local government exiStiﬁg within
a state. |

Inlits preparations for meeting the conditidns fbr

admission to statehood in the United States, Californig
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adopted its first constitution in 1849, That cqnstitﬁtion
largely took its inspiration from constitutions. adopted by
oﬁher states‘in the Union. Whole sections were-little_pore
‘than editorially revised copy of other donstitufional‘prdv
visions. . Approximately one-half of tlie provisions of the
constitu;ion.of 1849 has been identified ag coming“frdm_the,
state -constitutions of Iowa and New. York. Except for the
guaranteés of the rights of persons, few constraints.were
placed upon the exercise of state leg;slative autherzty

The constitution of 1849 was little more than a frame: of
government prov1d1ng for essentlal state offices and a de-
claration of rights. The authority of thejlegislature unden
the constitution of 1849 applied broadly to all préblems,of&
state and local government in California. ,
A neﬁ‘and substantially revised constitution was adopted

in. 1879 as a major reform effort to impose substantial res-

trictions upon the exercise of legislative authority. Further

-k
modifications in the basic structure were attained through

constitutional . amendments initiated by the Progressive Reform
movement . during the first two decades of the Twentieth-.-
century. These reforms include provisions both‘for direct
1egi§1ation By initiative.petition and constitutional amend-
ment by.ipitiative petition. Legislation adopted bygthe’
state legislature is also subject to a popular referendum
whenever a petition by the citizens of the statefiﬁvoké-spch

procedures, - S8
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Under provisions for initiative and referendum, the state
Legislatu}é no longer exercises a monopoly over 1awmaking
caﬁabilities. 'The people of the state acting in a regularr‘
election cén approve an initiative measu&e either as direct
legisla£ion or as a constitutional amendment. Uﬁder thar
provisions‘of a referendum, the people of the #tate can
also veto legislation enacted by the legislature{and signed
by the sovernor. The frequency of consfitutidnél amendments
is an indication that processes of constitutional decision
making form a fundamental element in Cﬁliforniaipoiitiés.‘

Constitutional Authority for the gzganizafion
and Conduct of Local Government

Pfoblems.associated with the conduct of ldcal government
had been'a source of popular grievance againSt‘législatiVe
rule under the constitution of 1849. All cities had been
incorporated by special charters enactéd by ;hé-Légis;atﬁre.
Such charters could be "amended, superseded or fepealed with
great abandon. . . nel Rarely wasqlocalrapproval'a requisite
for the operation of such charters. Similar legislation was
used 1) to impose obligations upon municipalities to pay
finanéiai.claims made by private indiiiduals; 2) to franéfer
money from one city fund to another, and 3} to create muni-
cipalfiﬁdebtedneéses providing public funds tp‘gid ihrthé
construction of brivate railroads and other ﬁiivatélj—owned
utilities including privately—owned,‘water-s&pplyrsystemS,ZZ

Political coalitions able to dominate_the‘state Legislature
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could use legislative control over local government as a major
source of political spoils.

The'COnstitutional EonVention~of 1879 conSciously §ought
to reform the basic structure of local government and ;b pro-
vide foftwﬁat it called, 'a new system of local self- :
governmeﬁt.”23 In constituting its 'new system of 1ocg1 self-
governﬁent," the constitutional convention ofn¥879 substan=
tially reformulated the constitutional alldcatiqn of authority
over local govermmental affairs. The main thrust of g&g new
constitutional formulation regarding the organization of
local government was to prohibit the use of special lggisla—
tion and to require~genera1_iégisiative éhaciﬁents reg§§éiﬁé'
the oiggnization of corporatiohs for municipailpurpo$e§.
.Local govefnmgnt agenéies were constitutionally authorized
to make and eﬁforce local ordinances not in conflict with
state law, Hatters of municipal or local concern were within
the self-governing competence of agencies of loéal_government;

Cities were also authorized to formulaté fheir own home-
rule charters for the government of municipal affairs. : This
provisigh authorizing home-rule charters extended the principle
of constitutional decision making io,local commnities. By
this prbfision, cities could authorize the eleétion.ofga board
of'fré;ﬁblders. The board of freeholders w§u1d;then prepﬁre
a prbpoSed'city charter and submit that prdpose&;cﬁartéf to
the munigipal voters for approval. If the charter werE rati-

fied by a majority of the voters, the state constitutipn
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‘laws inconsistent with such charter.'

required that the charter would then be submitted to the
state 1egislature “for its approval or rejection as a whole
withouf’bowef of altgration or amendment." If approved-byr
a majo:ity of each house of the legislatuié,'the'chartar
would becﬁme the organic law for the city, "aﬁd'supersede

any existing charter and ail amendments thereof, and all
' 24

These provisions placed substantial constraint upon

legislative discretion, and greatly expanded the powers of

local citizens to exercise control dver the goiernance of
local &ffairs.r By increasing the degree:of séif-éévérhméﬁi.
exercised-in locai or ﬁunicipal affaifs,-the.éaiifoinia qén-
stitution_éxtended the federal principié'ddwnw@fd,sdlfhat
units of local government were capable of acting with sub-
stantial autonomy in pursﬁing their own intetésts-ﬁitﬁin the
structure of general laws operable at the state.anﬂrfederal
levgls. Subsequent amendments to the_consti;ution'of71879
have substantially extended and reinforced thi§ "sy5tem of
local self-government."

Tﬁe structure of local govermment contempiated by the
California constitution of 1879'spécifica11y provided oﬁlyA
for couhties,rincorporated citigs and. towns, andrtownships
in those counties which chose to adopt township drgﬁniiation,
No refefence was made to the possibility of orgéni;ing‘a
variety of governmental instrumentalities or ?ublié'cofporgF

tions for various functions of water supply and water resource
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development Wthen considering the application of constitutional

policies regardiug the organization of lccal government to the
variety of special districts established for purposes of water
resource development, the California supreme court has
characterized them as being special agencies and 1nstrumenta11-
ties of the state, ggggi;corporations, or.public corpotftions
other tnan municipal corporations. The court has rarely
charactqrized them as béing municipal Corporatipns.witﬁin

the meanlng of constitutional provisions on local government.
As a result the creation of these dxstr1cts is conSLdered to X
be a valld exercise of the plenary powers of the. leglslature |
to provide. for local 1mprovements to advance the publlc welfare
The absence. of any general constitgtlpnal refexenqe,tqwthe
creation of public corporations. other than those wﬁiéh:één:be.
strictly defined as municipal corporations permits the courts
to assume that the. Jegislature has géneral authority;topact‘

in creating such agencies. :

Public districts for water resource deye;opment;have_also
been genefally excluded from the application of coﬁétiﬁutional
provisions relating to the political rights of c1txzens in the
conduct of government. The California CDnstltution, fé;.
example, ‘includes a prov151on that '‘No property quallflcatlon
shall ever be requ1red for any person to vote or hold offzce.'zs
In holding. that reclamat;on districts were not subJect to this

constitutional provi31on, the court concluded that, "the dis-

trict . . . was a part of a scheme for conduciiﬁg a public
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work, and ndt for self-government."zs Byexcluding tﬁe appli-
cation of constitutional provisions regarding the'pblifiqal
rights of citizens in the conduct of governmenf,_the coﬁrts
have ﬁalidated legislation providing for the ﬁsé of a variety
of different voting qualifications and vbting formulas in |
the government of public districts for water resource de-
velopment which rarely occur among other publié_i;stru-
mentalities,

While the legislature has had very broad powers in
constituting.public districts,‘pﬁblic co:pofatioﬁs or'agencies
for Qater-resource development, that powef, on the whole;”has
Beén exercised within thé spirit of conStifutibnai?éoﬁﬁifﬁents
fo home-rule or local seif—determination. In Pra#tice,uthé
fégiéiéturé has evidenced.Subétantial%wiilingnéﬁs'éo auihorize
arrangements which have been negotiated among local water
users whencver local users generally support such an'arrange;
ment. The local control which home-rule cities can exorcise
over the provision of water supply as a municipal affair has
also led to considerable variety in the o:gagitafion of
mmicipal Qater‘supply systems. g ' |

Hhen'ﬁaken together, the strong homg-rule tradition in
California and the inclination of the Législafuré-to ﬁse‘its
broad ppweté to validate whatever organizatipnél afrangements
local wapef users can generally agree upon has Prpduced a
variety of public corporate and ggggi-corporéte'in;tfuﬁéntali~

“ties withrmany different combinations of powefs. These
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arrangements have permitted a larger degreelof independeqce
in decision making and in entrepreneurial freedqm~of.opefar
tion_than might normally be assumed. to exist  in: the. conduct .
of publiéaagencies; : -

Constltutlonal Policy for the Regulation of
Water Ut111t1es as Public Service éggnczes . . v

\1

Beginning with the constitution of 1879, California has

relied upon processes of constituticnal decision making to
formulate basic state pollcies regard;ng the: development of
water resources. by private enterprise- and the. ass1gnment of
regulatory authority over the enfbrcement of such p011c1es.
The use of water for 'sale,'rental or distribution” was:dew-
clared in the constitution of 1879 to be.a "public. use" Sub-

ject to public regulation and control.27

Regulatorx‘duthprity
over rate schedules for the provision of water to ény county,
city or town was assigned to county board of supérvisors. or
city or toﬁn councils. Constitutional amendments adopted

in 1911, 1914 and 1946 subsequeﬁtly transferred this autho:itf
to the California Public Utilitjes Commission.

Provision was also made in the constitution of 1879 ta.
allow private entrepreneurs greater freedom tc entég;intélfhe
provision of water supply for publicrﬁse.by making public v
rights-offwﬁy‘more‘readily available to new entreprgnéurs;

By 1911, this constituticnal provision was considered to be
a "distinét §isappbin£ment." An alternative con;titutibnal

prbvision'ﬂaé,adopted to authorize municipal cbfpéfationS';o
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provide public utility services, including wafer'éupply,'fbr
its own residents and for persons outside its boundarzes pro-
vided that the consent of a ne1ghbor1ng munic1pality is

secured before services are provided to its inhab;tants.28

In the absence of competitive purveyors of water supply, the

constitutional policy in California is to provide water users,

~as residents of local communities, with a choice o&gr the

structure of institutional arrangements for the provision of
such services. Private provision of water for "sale" as a
"pub11c service'" subject to regulation by a publzc utzlzty i
commission 1s_one alternative. Public provision of water
services through a municipal water department or publ1c water
distr1ct 1s another alternative available to any 1ncorporated
;ommunity. ,Provzs;qn of water by either a non-profit mutual
water company for sale to its own members or by a public
agency for sale to its residents is not;subjeCt to public
utility reéﬁlgtion. Where mutual water companies‘séll water
to non-members, such enterprises are then subject to regulé-
tion by the California Public Utilities Commission. Where
public agencies sell water to non-residents outside their
primary jufisdiction, those non-residents are en;itled fo
judicial,remedies regardiﬁg water service_pdlicies.~f?ersons
Tresiding within the jurisdiction of public agenciés and”meﬁ:“
bers of non-profit mutual water companies can rp?feéent their
interests as water users through the decision makiﬁg,arrangé-

ments internal to such organiiations. 'The Public Utilities
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Commission and the courts provide alternative means for repre-
‘senting COnsumer or user interests for those not formally
represented in the internal government of water purve?ing-

enterprises.

. Constitutional Policy Regarding Water Rights: ' C

The U.S. constitution and the California Constitution both
contain'nﬁmerous provisions extending'constitutiénal protection
to persons.fegarding the rights of property. Such provisions
are important in allocating decisioﬁ making cépabilitiéé’to.'
i%dividuals and to collective enferprises-which acquire-a |
property right to the use of water resources. - They also. estab-
lish consftaints or limits upon the.exercise of governmental
apthority'regarding such rights. These provisioﬁs ﬁavei
further significance in establishing claims to legal remedies
regarding conflicts which may arise among property owneis or
between property owners and public authorities. Property
rights, in effect, define the authority of property owne¥5'
or propfietors-to make decisions regarding the control and -
use Of—ptaperty. These rights establish the freedom of choice
that can be exercised in the ownership and exchange qflﬂ
economic gddds. Consequently, they do much toiﬁetermiﬂéw
patterns ofleconomic development. g

The'Fifth and Fourteenth Anendments to the‘U;S. consti-
tution provide constitutional protéctions againsf the tékihg
of property either by the United States or by states without

due process of law. The Fifth Amendment alsc provides tbat
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private property shall not be taken for a pﬁblié]ﬁsé without
"just cbmpehsation." These provisions bdtﬁ'pléce'limits upon
the exercise of Federal and state goverhmental‘aﬁtbofity‘ré-
garding prdperty iights and assure legal'rémediés in Federal
law bearing upon the protection of these righﬁé. .

U.S. constitutional provisions regarding proﬁgrty rights
have subﬁtantial significance, but most private prﬁperty
rights in the United States are defined by state laws. The
procedures for recording titles to property, and the instruf‘
ments for conveyance are the formal manifestatioﬁs of owner-
ships which are maintained and executed under sfaté iaw. ”
Propertylfiéhts‘to the use bf water, thﬁé,‘&epen&fpfihéfilf?
upon thefpfdﬁisions of state law. ' |

The basic constitutional fbrmulaiibn regérdiﬁg property
rights is qoﬁ;ained in Article I or the Declaration of Rights
in'the'CaLifofnia constitution. The first seé;iﬁn;is a declara-
tion of the inalienable rights of men. Among these‘inaliéuabler
rights are those of “acquiring, possessing and protecting
property . . . ." Section 13 of the Declaration of ﬁights
contains a due process clause similar to the U.S;léonsfitution.
This clause provides that 'No person . . . shall be deprived
of life, liberty or property without due process of law.”
Section.14'pro§ides that '"Private property shall not be taken
or damaged;without just compensationrhaving first been
made . . . ." ' E

Since the nature of any property is defined'b?jlaw,

the first task in maintaining the inalienable right of
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ﬁacquiiing, possessing and protecting property' is fo'¥brmu-
late the law which is applicable to a definition of those
rights. Thus, a crucial decision in California water law
was made when the state supreme court invoked a statute in-
corﬁorg§ing the common law as a part of the deéisibn'iﬁles
applicable to the courts of the state in deciding £he com-
ﬁeting‘ciaims of two private proprietors to the use Of‘the
water¢df the Kern river. A water iight was held to defive
from land ownership, as'provided under the-common-Law.?g

California courts have been relﬁctant.to rétogﬁixé;the
authority of the legislature tutdefine“and~réf6rﬁﬁlate:2he
nature of . property rights to water. Efforts by'th§~1egiska-
ture to limit cﬁmmon law claimarits to reasohéble;behéfibiél
use and fo'ﬁake surplus waters of the state'availébléggor

_ _ i

appropriation were held to be an unconstitutional deprivation

30 The courts had held that a riparian

of property rights.
proprie#orrwas‘not limited by a rule of regsonable;ubéﬁeficial
use in the uses he made of water in relation to non*ripﬁrian
proprietors. -
The resolutions of the issue created by the conflict be-
tween actiqns of the legislature to modify theriaw=o£%water
rights and the refusal of the California courts toﬂgiiéﬂjudi-
cial'cdgnizénce to the actions of the legisiatﬁrehwasfaitaine&
through constitutional action. An amendment to the-s@éie

constitution, adopted in 1928, declared the doctrine of

<
reasonable, beneficial use to be the basic policy of the state
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regafding water rights. This constitutional déglaration'ofr |

policy regarding water rights is foxmulated iﬁ‘the following

terms:

. It is hereby declared that because of the
" conditions prevailing in this State the
‘general welfare requires that the water re-

sources of the State be put to beneficial use
to the fullest extent of which they are capable,
and that the waste or unreasonable use or un-
reasonable method of use of water be prevented,

- and that the conservation of such waters is to

be exercised with a view to the reasonable and
beneficial use thereof in the interest of the
people and for the public welfare. The right
to” water or to the use or flow of water in or
from any natural stream or water course in
this State is and shall be limited to such
water as shall be reasonably required for the
beneficial use to be served, and such right
does not and shell not extend to the waste or

- unreasonable use or unreasonable method of
"use or unreasonable mathod of diversion of

water. Riparian rights in. & stream or water
course attach to, but to no more than so much
of the flow thereof as may be required or
used consistently with this section, for the
purposes for which such lands are, or may be

‘'made adaptable, in view of such reasonable

and beneficial uses; provided, however, that .

' nothing herein contained shall be construed
. as depriving any riparian owner of the

reasonablé use of water of the stream to
which he is lawfully entitled. This section

-shall be self-executing, and the Legislature

may also enact laws in the furthegince of the

- policy in this section contained.

After the doctrine of reasonable, beneficial use had been

incorporated into the state constitution, state cpurts substan-

tially modified their decision rules to giv§ priority to efforts

to work out physical solutior: to conflicts over water rights

and to limit the general use of injunctions as legal remedies.

The doctrine of reasonable, beneficialfuse,haﬁ,thé'gffgct of
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eitending an entitlement to équitable remedies to an enlarged
community of water users who now had a greater eﬁ&alitf:bf
standing before the law. The net efféct of these changes was
to enhance rather than to diminish thé role of cdﬁrts_;s
6§Sentia1'participants in the decision mhkihgrpfotessicbh-
cerned with water resource developmént in California. These
developments will be examined further in chipterjs 05 fhé

4

allocation of rights to the use of water.

Constitutional Policy Regarding thé Taking e
of Private Property for Public Uses '

The Califérnia constitution provides that'pfivaté property
cannot be taken fof public use "without just compensatiod
having first been madé. . . .">2 This réquires fﬁaﬁ,cbhdemna-
tion proceedings be instituted, that a determihétioﬁibf‘ﬁroper
compensation be reached bf a jury and full cpmpenﬁa%iohjbe'
made'gggggg'taking possession of the property necéssary for
a puBlié_uSe; The only exception to this r;quiréﬁént'ih the
original formulation of this section of the csnstitytion of
1879 was the right of municipal corporations to aéduire rights-
of-way at variance with this procédure.

Amendments'to this sectidn hafe since added cduﬁties, the
state, metropolitan water districts, municipal,ufility dis~
tricts, municipal water districts, drainage, ?eﬁeé;:reclama-
tion or water conservation districts and "similar ﬁuﬁlicr
corborations" to the list of exceptions from‘the rﬁie tﬁat

just compensation must "first be made' before privdte property
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may be acquired for public use as right-of-way or "lands . . .
for reseiwoif'purposes."33 In any eminent domain proceedings
to acquire a right-of-way or land for reservoir purﬁoses for
public-ﬁse. these agencies may take immediate poésession upon
a court order granting possession pending the determination
" of value and upon posting security in the manner and amount
as requzged by the court. | |

An alternative method of condemnnfion is Ené which arises
from the circumstances of a public agency takxng private pro-
perty for a publxc use and then leaving the burden on the
1nju:ed_party to 1ns;1tute proceedings for compensatory
damages;_'This method is usually referred to ﬁs,inver#e or
reverse condemnation. Under federal law where a pfivate pro-
perty right is considered to have only a compehéab;e interest
as agaihst a public use, recourse to inverse_éondemnation has
become a standard procedure for exercising thélp6Wer of

eminent'domain?4

Under state law, the courts have held
that injﬁnétive relief may be secured by a ptivdte property
owner to prevent the taking of his property in violation of
procedures established under state constitutionéi guarantees.ss
Where p;iﬁate property has been teken for pubiié ﬁse without
.compensgtién, a suit for damages bf an injured bﬁfﬁy is. also
a proper form of relief under state law.

Lifigation over water rji~hts is the one ;:éa ih California

law where inverse condemnation procedures have come to be in-

ﬂcreasingly accepted by the state courts. Since the adOptibn
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of the reasonaﬁle-use amendment to the state dﬁnstifuéion in
192%, the.courts have been reluctant to-grant{gﬁﬁoralwinjunc-
tive relief in water-riﬁhts litiggtién, This:téndsatoflimit
judicial action-to judgmentsiinvolving-an:adternaiiveﬁﬁgysiCal
sglution to-eiisting.waterusupply-problemsaOr to:compepgator&
dgmagq#; When compensationpisnawa;dedwaftgr:thewfact for- the
*taking' of "damaging!' of.a.privatecpropentyvrtghtrin%ﬁ?derj
t; provide a water supply for a public;usey.thamactionéhas&in
e{fectnbeenuconvertedwinto an.1nve:sercondemmationsproééedings.
‘ Thexteﬁdencx to have recourssytoﬂsuchfproceedihgg#fsﬂaISO
ephancé& 5y‘the”fraétical{difficultieSxiﬁ=detefﬁiﬁing@théadv
point at which a public user‘has;beguﬂmtogimpgii%the%ﬁighésé
of.a privaté-uéer when. both are£makingruse;ofaaycOmmonewgter‘
sgppiy."The'difficulty of determining if anduéhah?shcﬁf;na}
impairment of-right has occurred:would lead a publi;-aggﬁcy_
to defend its claim to continued use of a water supply:either
by asserﬁing 3. prescriptive right through adverse uSeéféiﬁa"
period of five years or, failing that, to assert theﬁtighr
of eminent domain and acquire a right to contiﬁued:publiga
use by inverse condemnation. The exercise of a préscripiiVe
right by adverse use or the acquisition of rigﬁtﬁbx&eminént'
domain areﬁ;he.primary means b}-which public agenéiés;hgye
sought to resolve conflicts with privﬁte'proprietorshmqking

use of a common source of water supply.
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The Availability of Alternative Institutional
Arrangements in the u.s. Constitutlonal System

Processes of constitutional detisi&n making.have made &
wide variety of institutional arrangements -available for
undertak1ng collect:ve action and enfbrc1ng claims to legal
remedies at several different levels of government. BEach
person has access to these different levels of governmgntfas
instrumentalities for dealing with problems that‘impinge upon
widely-varying fields of effects. State goverﬁﬁents provide _
an in1tia1 institutional base for governtng public affairs. |
Where the: domaxn of states is insuffxcient in scale to deal
with problems of regional or national domaln, the Federal
govorﬁﬁent provides tn aIternative set-of inttitutiéntl
ﬁrrangements for dealing with those problems;:_¢qnvérsply,
where tbe'figld of effects is limited to a-IQCEi.neiéhbqrhood
or comh;ﬁity, local governmental institutions atb'available‘
for managing those problems. In some states, including
Callfbrnia, residents of local communities are able to exer-
cise control over the constitutional structure of local-

governmental arrangements through the terms and -conditions

specified in home-rule charters. -

Deci;iqn making arrangements such as the 1ﬁitiativé,
réferéndﬁm and recall may also be available tdfthhtnte popular
partitiﬁétion inlgovernmental decision making and Pf°Vidé
tlternative methods of governméhtal decisidniﬁékinﬁ_apafti

from those exercised by governmental officials. Should
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governments fail to sustain conditions of consensus, those who

are~adver§ely affected by public pblicies«will*havasalvﬁriety .

of alternative remedies available to them:for. art1culating
alternat;va p0551b111t1es. |
Experience in many of the states, 1nc1uding Californla,

would indicate that the more: exclusive. the- monopoly of a
state legxslature over the affairs. 1nternalatouaastate;%the
greater the likellhood that- political: coalitions:will: attempt
to dominate the legislative process-and-exploit that éé;an-
tage-to-the detriment. of others: in. themstate. ‘The-mosg’
flagrant era of.machine.politics:and: boss: rule- occurred
during the per1od when the: fewest. const;tutlonal remediesA.
were avaxlable to permit alternative- forms: of collective
action. Efforts to alter such conditions were taken. at,the
~constitutional level by interposing a variety ofgconst@tu-
tional c&ngtraints;upon legislativeﬁhuthority'in:thcﬁdggani-
zation and conduct of local government, by constitutidhal'
guarantees-of rights to private property,and by the: doveIOp-

fment of methods of direct legislation as alternatxves to

£
b

action.by the state législature,

~
-

-

Where any one person can. gain an advantage by recourse
to alternative decision making arrangements. in the pursuit
of collectlve action or in the enforcement of c;almsagp
legal femedies, he must correlatively bea¥ the éoétQ}#nhefent
‘in the:caﬁability of any other person to seekrfecourgaito

the same advantages. Resolutions of conflict under such

"
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cond1txons ‘will depend both upon the availability of institu-
tional fac:lities for processing conflicts and: upon the
availab11;ty,of 1nstitutiona1 arrangements to_ambody new
forms of_relationships attained in the resolutiOn of such
conflicts.

| In:Chopter 6, we shall exsmine thasallocatipn of rights
to the ug; of water as an important consideration for'assigning
economic’ capabilities for the use of water resources and for
assigning legal and political capab:ltties to part;cipate in

decision mak1ng arrangements involving conflzcts of 1ntorests

among water users. The allocation of property rights to the

ul

use of water will also havo a sxgnificant influence upon the

shape‘of institutional arrangements devised to-resolve con-

flicts over property rights.
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Chapter 6

ALLOCATION OF RIGHTS TO THB USE OF WATER

Water gg‘g.Comﬁon Property Resource

- ' The natural characteristics of -any water resource system
pose substantial difficulties for their control and coenversion
into ecoﬁqmic-goods and services. The liquidity of water
gives it the characteristic of a flow resource Subjéét*to‘only
iimited and partial control by human effbrtsm The flow 'char-
acteristic is further complicated by the variety of potential
uses and deprivations which affect the welfare of those
people whﬁ draw upon such resources to suppart-theif‘liye!i—
hood. Developing the complex bundle of pOtehti31 goo§§ in-
herent -in water resource System, in turn, involves a high .
degree of interdependency among the joint and alternative
uses,  When these factors are considered together, somé
extraordinarily difficult problens are posed for the development
of institutional arrangements for wager resource development,
Watér as a8 liquid flows fromrhigher'to lower elev#tions
and accumulates in streams and other bodies of water on the
surface of the earth and in the interstices of the soil be-
neath the surface of the earth. Human effort can accomplish
a sub;ﬁantial degree of control over relatively small quanti-
tiés qf'water but only limited control over_lafga quaﬁtities

of water. As a consequence, water, pxcept‘fbt_bbttled water,

<A
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is not subject ¢& an.exclusiveness of pOfSESSibn:and ébntrql

by human-enterprise. The difficulties in secdfing exclusive-
ness iﬁ.the possession_aﬁd control of water resbufce-systeﬁs

impliesﬂthat such resources cannot be subject to an exclu- |

siveneﬁs of ownership. |

The failure of the exclusion principle to opéraie in the

‘possession and control of water resource systems has led to a

legal di;tiﬁction between rights to the corpus oxr the body of a
water-supﬁly system as sgainst rights to use w;ter. Since
Roman txmes r1ghts to the corpus of a water supply system
have been recognlzed as having the charncterzst1cs ﬁf a ‘common
property which may implicate different commun1t1es of interest.
The congept'of_a ndgative community.is used.to‘charaétarize
those common-prOperty resources whose commonality'is subject’
to the authdrity'of no one but is available for use by any
oﬁe; The'&éeans, today, sre traatéd essentially as resdurces
subJect to this prlnciple of res nullius despite 1ncreasing
efforts belng made by rzparlan states to redeflne and extend
their control over "territorial waters" and adjoxnlng con-
tinental shelves. ' R
Within the jurisdiction of sovereignrsfates -§Ontroi
over the body of water supply systems is subject to 1mp11c1t
or expllcit control by approPriate governmental author1t1es.
This qontrollmay vary from a quasi-trusteeship'over the in-
choate intéfests of those who may have present an& future

interests in water as a common-prqpérty respur#e to the Qxércise
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of positive measures of public control over such commb?
.p;bperty.resources. The degree of public control exercissd
'over 8 water supply system may vary with ralative demand
When demarids exceed supply critical problems 1nherent in ‘the
tragedy of the commons will arise unless public control ;s_
exerclsed to proportlon supply and demand. +

While rights to the corpus of a water supply system have
the characteristics of a common property subject to varying
degrees of'control-by public authority, the use of.w;fer-tan
be subJect to a prlvate property r1ght to allocate such uses
among competing claimants. Such a property rlght accrues to
g usufruct, or to a'use of water, and not to the coggus of a
water Supﬁly sy5tem,.292.§g, Individual rights, ;hugg-gccrue
to the use of water while the coTpus of a watef-shpp;y:sxﬁtem
retains the characteristic of a common property resoérce sub-
ject‘to-ﬁublic regulation and control but not to exc%ﬁsive
'possessibn and control as a private property. ’

Iﬁ‘our previous discussion of institutional weaK£ess
and institutional failure in market economies, we defined
a purely private good as one which is subject to,exci;sion >

in possession, exchange and use. Water resource systems are

not subject to an exclusiveness in Possession. Sevefal
different uses masy be subject to substantial degrees of
-exc1u519nf However, exclus1on does not apply to a11 fbrms
_of*use,'Such as fiood control and recreation. Such hses

take on the attributes more of public goods than of private
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gocds. 'Séﬁé uses may also be subject to exClﬁsiOn in exchange
hetwéen a‘ﬁurveyor of water services and 2 coﬁsumer of'watér
Sefvices.  | |

' Theldifférent uses of a water sﬁpply systénﬁén be dis-
tinguiﬁhed between those.uses which ocgur on-the;lénd and
those Jseg which occur within the corpus dfra whtet'sdpply'
system. Wéjwould expect on-the-land-uses:such;as.irrigation,

domestic, municipal and industrial water supply to be subject

to a high degree of exclusion in possession, exchange and use,

once water has been diverted from its matural source. However,

prbbieﬁs:of‘interdependency and commOnaiityrare by no means
elimihated in the operation of water works and wafef distribution
facilifies devoted to on-the-land uses. 'Suchiproblémé, és we
shall sec in the next chapter, generate substantial elements
of pui>11¢‘iﬁterest‘ in the distribution and sale of water for
onlthq-iahd uses. In-the-channel uses,;i;é.,“usgs_OCCurihg
within the corpus of a waterQSupply syStem,:suéh"hﬁ ﬁavigation,
recreation, flood control, pollution abatement, fish and
wildlife are subject to a lower degree of exclusion in
posse551on exchange and use and will be more intrxcately
involved in problems of 1nt§rdependencies and comnonality

associéted with public regulation and control. Potential

‘conflicts between on-the- land uses and in-the-channel uses

which derive from the natural low characterlstics of water
are somewhat minimized when water for consumptlve, on—the-

land uses is dérived from ground water supplies. Yet the -
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potential use of ground water basins as daturel'reserigirs

and as distribution systems means that-pgb;le-regulgtidegand
centrol‘over the‘gggggg_of a gfeund»water'supp&yasystehﬁsssumes
signzfzcant proportions wherever demands exceed supply.

A property right to the use of -water takes only a psrtial
and 11m1ted -account .of the diverse 1nterests implicated in
water resource'systems. Yet. the characteristics of that
right sign1f1cantly affect the confidence.with wh1ch entre- |

o

preneurs..can-use ‘water in the conduct of economxc att1v1t1es

4(
=

Thi in ‘turn, -affects thexr confidence in making longer
Aterm 1nvestments.in -economic -enterprises. which require sxgni-
f:cant quantltles-of-water Water rlghts can - have an 1mpert-
ant 1nf1uence upon- opportunxties for. economic development.

) If a system of water rlghts can be deveIOped wh;ch
allows forﬂa_greater specifity of the quantltyfefrwa;egﬂto
be'usedzand:allowsffor a greater exclusivenessAof;migﬁt«to
use, that water right may facilitate the develepmemt*:\gf‘ '
market arrangements in buying and selling watet rights.

The availability of market arrangements would_sebsxantiklly
'alleviate‘preblems associated with the re-alloestionqsf
-weter supplies to higher-valued uses by permitthgﬁtﬁose"
msking'a lower-valued use to sell and realize somegofﬁthe
advantage of transferrxng water rights to those who can de-
rive a,gteater economic-advantage. Conversely, a ‘system of
‘-w;ater. rights which involves smbiguity and interdependency in
the'claiﬁ that individual proprietors cen'make‘upen sﬁéater

elps
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supply system may create incentives to search out alternat1ve
solutions which look toward collective management of the
joint resource as a means for optxmizing the supply nveilebler
to all proprietors.

Thus, the allocation of rights to the use of water will

‘influence the relative economic priorities for ‘different pat-

ternsrof use and the pattern of institutional arrengements
for re-allocating and developing wator resourcesﬂ Hoeever,
the allocation of rights to the use of water as property
rights has only a limited and partial effect upon the aggre-
gate structure of inst1tutiona1 arrangements in a water |
economy. Interests wh1ch are more closely related to regula-'
tion and control over in-the-channel uses will be sub;ect to
substant1a1 measures of public control and public proprxetor-
ship _ o ‘

| Giveo_the'multi-jurisdictionol cﬁaracteristlcs of the
American system of federal government, the public.lﬁterests o
concerneolwith the management of water resoorces”wlll be
occupied by agencies at different levels of governmont These
dlfferent governmental 1nterests have substantial effects
upon those who hold property rxghts to the'use of yater;
Thus, the ihterests of both private ?roprietors end puolic
proprietors in the development of water resource systems will
be affected by the way property r1ghts are deflned in any

particular water economy.
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In tﬁié chapter we shall examine the dévelopment;ofsthe
law of water. rights in Callforn1a as- provxdxng an 1mportant
-element- 1n ‘the 1nst1tut1onal structure of the: California water
industry.  After reviewingaCaiifornia;experienceyinwthawdprelop-'
ment. of its law. of water rights, we.shall analyze: the:allo-
cat:onal effects that. the-different: species of: water’:;ghts | .
will have.upon the development;of;water:resourcasa Wgﬁshall.
concluﬂe with- a tentative considerationﬂof:thérrationélaf
which mlght be used: in.choosing among: the: alternative forms

of water rlghts that have ‘been: deve10ped in. California:

The-Dévelopmeﬁ;_g{_theﬁai&forgrgiLawﬁg;fﬁaggrfgggﬁtgi_
Tﬁe?Caiifdrnia law of watér-righté haéahad-suhspgﬁtial |
implication for the-development of water law in mahyﬁ;f:tﬁe
Restern.states, becéuse-Caiifdrnid has experimehteduwith'several
‘different principles of water law, Rather than ch0031ng one
and reject1ng others, California has developed a system of
water law-whrch.nom1na11y retains elements of seyernrgspecies
_of-ﬁiter right;. The critical problem is how'fheselcontrary
princ1ples are yesolved in an adjudication of water. rlghts
'among conflzctlng ‘claimants. - S “,;?. . -
We shall review the different elements which}ﬁe%;:intro-
duced ihto ;he California water law in the courSé;ofﬁghe «
state;sfhigtérical_deveiopment. The first'to be cdné@deréd

is the pueblo water right which is derived from]Spaniiﬁ law, .
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The secqn@_is the law of prior appropriation first'developed
in the.ﬁining camps of California. The third is the riparian
law of water rights which the Califbrnié courts adopted as
the common law rule for adjudicating water rzghts among prl;

vate land owners. The California courts also developed a new

'doctr1ne of ground water law drawing upon principles inherent

in the riparian doctrine and applying those principles among
competingfclaimants to ground water. This doctrine, ironi-
cally, was at variance with the English éommon law doctrine
which'rééogﬁized that overlyihg laﬁd aners held complete.
ownership of ground water as a part and parcel of the land.

Bfforts to resolve the conflicts ar151ng from these dlfferent

doctrines of water law eventuated in the-adopt1on of a consti-

tutioﬁéi:amendmént déclaring a doctrine of réasonable ﬁsé tb'
be'theﬁbaSié water policf'bf the state. Whether_that'dbc-' |
trine will provide a basis for resolvxng confllcts as among
the various ‘elements of California water law still remains to
be seen. o - |

The basic principles inherent in the deC151on rules for
each of these doctr1nes will be examined in turn | We will
then_exgmlne the efforts-at.reformulating the.Ca;ifornia-law-
of water rights following the éonstitutiona1 améndment on

reasonable use,

Pueblo Rights

' When the United States acquired California and other

western territories from Mexico under the terms of the Treaty
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'right glVBS those cities fbunded g

of Guadalupe -Hidalgo, the acquisition prov:ded fbr recogni—

'tion of vested property rights which had: been established

under Spanish and Mexican law, -Spanish4watgr;law3wa§;gener-

allyzbasedzupon:thh'riparianadoctrinecsubjé¢t told iigéiil

[

uéa-of*xb?airgrants and dispensations.: .Among theése special
grants were those-to'theriueblos;*or-organii%d'ciVilfcdﬁﬁuhia -
ties, which required ‘that certain properties 1ncluding pas-

l'*

tures,-woodlots, and water supplies be held;by;am“uqblgufbr

~the-commbn~use of its inhabitants.

As adjudicated in California courts, the ggeblo_water

fmeblos the paramduht

right to make use of all water naturdlly occurring withxn

the Eue 10 ‘limits to the extant of the needs of their inhabi-

tants.' The puel 10 water right is a public pr0prietafi-right

vested in.a'mnnicipality. It is: not subject to privaté owner-

'ship. All other rights are subsér?ient to the munféiﬁi&ity's

right when the water is needed. When the supply eiéaédbithe
municipality's needs, others outside its bouhdarieﬁ“iré;frpe
to use the.surplus water. But this usa-msy'be'eﬁjbiﬁ§8?~at
any,timé,,uhén'tho municipality'requires the.fulL supﬁiy;l

- The pueblo right is 1imited to the needs of tho inhabi-

stihts,of_a municipality, A municipality may not? sell surplus

water outside its boundaries under claim of a ggeblo=righ;. .

a municipality both by an increase of population within the

'bfiginél_guéblo boundaries and'as'fhg Soumdaiieﬁhmgfﬁng;‘

However, the ggeblo right allows for the continubd_ﬁiéﬁth~of

ol
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extended through the annexations of lands mnot withln the
original pueblo.  The pusblo right, thus, assures "a wat_éf
stply for an expanding city with-a minimum of;qaste'by‘
leaving the;water.accessible to others until such time as the
city needs it. wl o |
Because a municipality cannot object to others’ u51ng '

surplus water beyond its needs, a pgg_lg_right cannot be in-
' vaded by adverse use or be lost for non-use as long‘as a sur-
plus is ava:lable.3 The pueblo right is available when needed
and only to. the extent of actual need. |

| In the case of Los Angeles, the Eggglg rlght applles to
the natural flow of the Los Angeles Tiver above the gueblo s
lower boundery and to the ground water supplies;inrthe San
Fernando #alley which are the source of the Los,Angeles river.*
In Sen Diego, the pueblo right applies_to all‘sutfece'aﬁd
ground,waters of the San Diego river including tributaries
from its'eource to its mouth. Both ciiies, by virtue ef the
Eggglg_grent, hold a right that must-be_deemed“fhe'seme as“if!
the water had been condemned for publie use, and all possieili-
ties for the future growth and requ1rement of the city were

taken 1nto conszderetion.

Prior Apprgprietion.Rights

.Pfior appfopriatioh as a maans of acQuiring;ﬁgter rights
was first developed by the gold miners of California. No .
effective'gevefnment existed during the_initiei peiiod of
the gole rush in 1848, and the miners devised rules in each
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'of their saparate camps to regulate the conditions of«ﬂining
and to indicate the basis for determiningothe rights of’those
‘who worked the minos Theso customary mining rulosiall Te-

-cognized d iscoverx followad by:: apprgp;iation as ‘the” foynda~

tionvof>theﬁpossossoraSﬁtitiooani;dovelopmontﬁ_zﬁworhxog?as
a.condition:of its: ‘retention."> _ S

ﬁWaterawasrreiatiVelyoscarceﬁin;nanfﬁafﬁchomﬁiﬁingﬁéreas,
“and’ ‘the ﬁfr.i’rzcipi es:used to "“doterﬁlino'f--ﬁiinerhl‘fiii!iig‘hts-:i«wo’:':e
Slmply extended ‘tos:apply to the.: useﬁofrwater as»awscarco
commodity those»customaryqruiesiof&theoeaRIymminingacgmpo:
provmed‘:'.-theé.firé't >‘-fofmﬁ-taftionz:6fr'-f-‘theizprtormspfoﬁ”rrfaﬁoﬁ |
doctrine € water: right which 1s«genora11y applied”in*much of
'tho arid: region ‘ofthe’ AmericanFWest ‘today. '

"The principlo of discovery is not adhered to‘literally
in detormining priority to watarrsupplios. Rather,ﬂthe

-rule . of: priority--first in time; first in right-—implicit

in the principle of discovery, was appliedvto‘tho~opp;opria-
tion of water.' | | s

The principle of appropriation in. mining law refcrs 0
tho act of“making a: formal claim to a-mineral doposit._ This
.p§u411yuzncludesxprocedures for' 1) .location byfspecifyigg:
toe sito-of‘thetclaim. and 2) public notice,:ofﬁa&pubiic~de4_
"cIaration-of the claim. Tho public declarationnmight include

a notice posted at the site of the claim a fbrmal notico or.

9
1nstrumont-fi1ed with an appropriate agency for public’ re-

{-‘ <.

l.

cordation of- the claim,~or a:combination of both forms of

notico..f,"
' Lo
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| These procedures were followed quite ciosely'in estabf
lishing rights to appropriate water, Locetion~usually iné

volved a specifieation of the site of diversxon, and the site

of intended use Notices of appropriation were posted at the

site of the diversion and filed wlth tﬁe county clerk or
recorder after such offices were organized. The date of
priority'was_usually detormined by the date when_the public‘
notice was filed. _ | |

: Another basic principle of customary mining law in the‘
California gold fields required that a claim must be. worked
in order to maintain a Tight to the claim In the appropria-
tion of water this principle is asserted by requ1ring that L
a right is established only to such water as 1s put to bene-'
ficiai ‘use with reaeonable diligence and 1s.ma1ntained only

so long as beneficial use is continued. If water is wasted,

: 6ther§'eanﬁclein against a prior apprOpriator:*éndiif the use

is not continued the right may be lost.
After California became a state, the legislature acted

to recognize the fait accompli in the mining field._ The

customary rules of the mining camps were applied‘by:the o
state courts in,determining rights‘emong miners when these
éoetoms didinot conflict with theieonstitution,or iawe'of_the
state;-eBeceuse much of the mining occurred on Pedernl‘public
lands, tne-légisiature recognizad possessory interests in
the;ppbiie{donain‘and authorized possessors on:nhbiic iend';

to Sue in the state courts to protect their possessory
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interests- By 1855, the California supreme court confirmed

the approprlation doctrine as applying.to:the "*ad]udmation
of water nghts among miners who -had: possessoryu interests
on Pederal”public lands. | | |
The Californla legislature did: not formally: incorporate

the :do cttine- of prior :._epprppni.at—:onx:int‘o -'a-t-.he-.:&statutoryg;%;aw
of the:state: until-’:-thef-sadopt-i'onisof-':;-the‘:JGilv\illifiQ&deﬁ:é’f?rif&?Z.
T—hat' ‘code .contained: »thii:'tefen;""brie‘f rsections:which-were
essentxally.a codlficatlon of the.customarys rules An th}
min1ng~caMps “No: declarat1on*of ‘publici policy Was’ madeato '
the effect ‘that’ the acquisition of water rights byepr1or
approprtation‘was~based_gponveonsideration51ofnpublie_;-'
'intereetﬁbr;pnelicenecessity. !The%finalﬁsettieneeyenéina‘
cluaed\e r?.;;erﬁuon that "the:rights of riparian:propristors
are not affected by the provisions of this title."7"f 3

| The prter approprlatlon doctrine of water law pkaees
Rrimary_emphesis upon_beneflcial, consumptiye_use. wlteggves
littie7eegnizence to, public, non-consumptive;rinetheiihﬁnnel
uses“of weter- Priorx eppropriations. however, have: long
been - usee to establzsh rights for: hydroelectrzc generation.
Approprlatlons of water for- maintenance of stream:flow?by
public ageneies for other non—consumptxve uses has oceurred
eonly 1n-more recent time. Any propr1etor, whether 14 private
person, corporation or. public agency, may. ecquxre a right by
pr1or apprqpr1ation. No- legal ‘restriction is placed upon

- the location of use. No.constraint generally ex1sts upon

,‘1
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the exportation of water from a naturél'watershed-area,'except

8 A rignt

where statutory reservations have been establishod
exists to a speciflable quantity of water and is 1imited to
that guantity put to actual benefic1al use. The place of
ditofsioo and site of use may be chanéeé;?provioed thot'other
approﬁriato:s are not adversely affected. The.forte of the

proviso, however, greatly limits the transfer.of_oppropria-

tive rights;

Riparianogights -

| ‘Wﬁile-tho doctrine of prior oppropriatioouwos'being |
formulated through the experience of miners ih{the Califbroia
gold fields, occasional references were being made to another
doctrine of water law which derived from the common lgw and

from even earlier traditions in the Roman law.’ .This'doc{:

trine was the law of riparian rights."Ripa,'in'thozLatin,

13

refertgd'to the banks of a stream; and a riparian Tight is

defined in relation to those who own land located along the

banks,-or are riparian to a stream ot to some other body of

water.
The basic enunciation of the riparian doctrzne in
California water law was made by the Californla supreme '

court 1n the classic case of Lux v. Haggin 10 The case in-

b

‘volvod the claams of James B Haggin and assoc:ates,,organized

- as the Kern River Land and Canal Company, to a prior appro-

priation to d;vert substantially all of the flow of the Kern

River for irrigation purposes on their privately-owned land.
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éharles-Lux'and-Henry Miller, partners in the Miller and"
Lux holdings which éxtended for more than.one. hundred milos
along both banks of the San Joaquin River, claimed riparian

rights to. overflow-lnnds-which~they-had-acquiredf£romfFederal

.3

grants along various sloughs in .the. overflow basin of the
Kern. This ‘was a. contest : ‘betwaen. :two . giant holders ofrpri-‘.. . 5
vate agricultural ‘land ‘in:the.San: Joaquin ~alley :and the '
Tulare b351n |

Since the- California legislature in 1850° had adoptod
.the common ‘law as. the rule of decision for- the courts of the |
- state, the California supreme court held that the riparian
doctrine,;as«theqdoctrinenofzthescogmgnglauj(ugsﬁapplicable
to7the:definition"ofwwater“rights:in California The supreme
court granted Judgment to ‘Miller and Lux on the basis of
their riparian claims. In effect, ‘the. orxginal owners~of
land in California, including the Federal government;'wero.
all declared to be‘riparian owners. Cities holding gggglg
rights and prior appropriation rights recognized by
Federal and ;state law were special exceptions. The United
‘States=was:moldfto be the owner of both the land-gudeweter '
on thetpublic domain, end prior appropriatioﬁ.rights3§;;ab-
lished by miners and other pridr approprietors uero{défived
from Pederal recognition of 2 property right to. weter appro- - L4
priated fbr beneficial use by those having possessory-5- .
'intorests-in public lands Subsequent sales . and grants of

publio land were conditioned by a recognition of these
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of its 1mpetus.

prior appropriation rights. Subject‘to vestedfﬁlghta aa;‘
quired byjurior appropriation, subsequent grants'of public{:
lands ﬁene'hald "to carry with them the anpropflatg common-.
law use of ﬁhe waters of the innavigable streans.thereon; '

except where the flowing waters hava‘been expfessly,reserved'

'from'thafgfant;"ll

The early tradition of the English common law placed con-
sidérable anphasis upon rights to beneficial, non-consunptivB
uses. by riparlan propr1etors. Old cases in English law use

the language that "a water course begins ex 1ure naturaa, and

havang taken a certain course naturally, cannot be dxverted wl2

Still other language asserts that "water flows in its natural
course and ‘should be pe*mltted thus” to flow, so that all
through whose land it naturally f‘ows may enJoy the pr1v1lege

of using it. The property in the water therefbre, by virtue

of the riparian ownership, is in its nature usufructory, an&‘

con51sts not so much of the fluid 1tse1f as of ‘the advantage
"13 According to this view a riparian pro-
pr1etor may "do a- preJudice to the water course, either by

dlvertlng, deta;n:ng.or corruptlng the water.";4 It would

have been 111ega1 to divert a watercourse. "W1thout return1ng
the water to 1t5<natura1 channel,.befbregit_passes,by the
land of a riparian proprietor below."15 o :l ' ﬂ
- In England the maJor task in reclalming land for cultl-
vation was to drain surplus water from marshes;and bogs. The

primary uses made of water were the noﬁ-ConsuﬁﬁtiVé'daei of
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a stream'fer.drainage, fOrrnavigatidn and fbr the‘pfﬁﬁﬁttion

of powerihyéﬁrdpelling weter wheels. In this situation, “the i

function of the - law was to: fhc1litate the common usa of ‘the

stream by preventing obstruction pollution or dification

LX)

of flow that-would aﬂversbly”affect-tha*rfghts“qf’%fﬁ@f&ftb"

use a ‘§tteam, The Fiparian doctriiie ‘developed fiiva Socisty ™

ol

where demands were ‘f6r 'the preservation “of rights “to the‘ con.
tlnued and”unObstrUCted Flow of‘a Btfeam"fﬁthef'thih”the”di-

versiofi of" water O use upon the “1dnd .

: : “ i 3"@: :Rﬁ'-_,(g-ti:
I Lux v, H'aiggi.-n, the C's;l--ifOrnta'*guﬁifé“ni‘é’-e*éiii-t r’*e-e&’gnif_zed

(il n“

reasonable use of the waters ‘in the cus |
Flow of a ‘Streain 1nc1ud1ng the’ right to divert waterifbrl

1rr1gation and other ronsumptive purposes subject K7} the

right of-other rip“rlan.PrOPr1°t°rs to reasonab*e‘“'
16

$ef tne
nntersiefftﬁe-snme $tream. Since one's rigntlt3&ﬁ§§§%iter 
in‘a Sttbam,i$=¢nntingent upon the right of.otnensitgﬁﬁgie

comparable usés of the water, the riparian rigﬁt SR be des-

cffbéd as niéérrelative right. 1f there were not enough water

to meet the requirements of all riparian users, then the ‘court

would have to adjudicate the interests and make an equ eble -

.allocation to each user.

."

The right of the riparian proprietor to the flow of the
’\

'stream is "1nseparab1y annexed to the soil, and passes ‘with

_1t not as an easement or appurtenance, but as a part and

17

parcel‘of it A riparian right derives from'theﬂownetship
. . ) . ) -‘f'l: ‘ .
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of land through wh;ch a stream flows. No speciel conditxon_
must be met to make a legztxmate cla;m upon water except to
heve txtle to lands r1parien to. a stream.

The correlative character of the riparxan doctrine im-
pl;es a rule of equal1ty among riparien propr1etors who are
perm1tted to make reasonable use of the waters of a stream.
An upper rlperian owner has an absolute right to consume all
of the water of a stream only if it is necessery to satisfy
- hls "natural" requirement for domestic consumpt1on or for
water1ng livestock Otherwise, his rights are correlat;ve
and hxs rlght to use water is subJect to a comparable rzght
among other ripar1an proprietors similarly situated What
constltutes reasonable use is considered a questxon of fact
to be determ1ned in any partzoular oase.i The rzght to o
-reasonable use does not turn on the questton of dllinutzon '
'of the flow of the stream, but upon the use of a stream
without causlng mater1a1 1njury to other riparxan proprzetors.
In the case of material 1n)ury, the question of reasonable-
ness of use is subject to 3ud1czal determination. L

The riparian doctrine of water rights as first formu-
lated in. Californla, ma1nta1ned a ruleof- absolute inequallty
'between rlparxan proprxetors and non-riparlan proprietors
'In Lux v _EEElE» the court stated that. none but ripartan
 owners may employ or suffer tihe employment of water for any

,purpose.ls In Miller and Lux v. 'Madere Cenal'end Irriggt1on

omganz, the Calebrn1a oourt later held that
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~ As against an appropr1ator who seeks to s
divert to noa-riparian lands, tie rlparian '
~ owner is entitied to restrain any diversion:
~which will deprive him of the-custcmary:
flow of water which is.or may be beneficial:
to-his. land.  He:is not lzmited o aqy
‘measute of reasonableness.lH | : .E;

‘Since’ r1parian propr:etors were. not lim;ted by aTrule of
reasonableness as. agaznst non-rtparian proprietors in any use'
that they might make-of ‘the. "customary flow! of a: stream the
court's def:nition-of the ''customary:;" ”normal" end-"ordinary"
flow of a stream assumed substant1a1 signtfxcance fbr the\de-

velopment of the state s water resources. Although the

precedents were establtshed much earlier the;California
supreme court articulated its most explictt def1n1tion of
the customary flow of a stream when it asseited:.

e Lt
‘Seasonal aceretion to the waters of a. naturei
'stream which are variable. in quantity “in thé:

- course of each and every year, being largest

- at’times: of -heavy rainfall ‘in the watershed.:

- and aliso in the spr1ng and summer by reasch:
of melting snow in the mountains . , . con-!

~'stitute usual and ordinary flow of the stream
‘and are in no sense ‘storm,' 'flood,' 'vagrant'
~or ‘enemy' waters as these terms are used

-~ the law, 0

The 1nc.us1on of "flood" flows as a part of the "customary"
flow. of a stream subJect to claim by a riparian prourielor has
given rise to what is sometimes referred to as "grassland
rights' or "rxghts to flood . flows" in California weter lew.

A riperian proprietor had a. right to claim the use of these
flows 1n order to fertllize his lands by the disposition of

-szlt, 1rrigate h1s.meadowsfor,grasslands,'replenish the:
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neturaifequifers in.oodergroond oesins‘ap&1eacﬁkse1ts'froﬁ.
natural salt marshes by permitting flood-waters to qygff15§'
his Iandslzi“‘Noﬁe of these cases has given atteﬁtion to the"
1njury or possible injury that might be suffered by other
r1par1an propr1etors from floods

Once the courts acted upon the r1par1an doctrine of the
common law. in defining private property rights to the use of .
water,'tﬁeir decisions constituted 2 fundameotalxtommitment
in the deveiopment of California waterlpolicies Property
rights are protected by the state's: constltution and ‘once ‘
the‘rxght to the use of water as a partpof the.land hed{vested
in prirete ownerSHip; "tﬁe state has:no'poﬁer;tof&iveSEVhipa
(the oﬁnerj of the right, except on due compeﬁsétiopLGZZ‘VCon;
st1tut1ona1 protection of property rights imposed a sub-
stantial constralnt upon leglsletlve act1on 1n reformulat1ng
the water law of the state. | 7

A r1par1an rlght, in conclus1on der1ves from the owner-
ship of land riparian to a stream. These-rlghts were extended
to 1nc1ude reasonable use for consumptlve purposes sub;ect
to the right of other r1par1an propr1etors to make reason-';'
able use of the same stream. A rule of equal1ty preva1ls
among riparian proprietors in the enjoyment of a correlat1ve
right. nghts are never defined to a Spec1f1ab1e quantlty

of water Rxghts of r1par1an proprietors as orlginally
'nonvrlparlen proprletors; and the right extended to the full
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customary flow of a stream In California th1s has been in--
terpreted to: include the regular annual: floods produced by:
winter. rains: and: the spring discharge from the meltrng Snow.
in the S1erras. : | - |
As-a part. and parcel “oft the: land a riparian right is -
neither created by use nor destroyed by: dxsuse.; Water f
rights are automatrcally transferred ulth an unrestrrcted
sale of:land»- A purchase of a riparian water right exclu-
sive of land means- no- more than the: wxllingness of thewseller
to make nio: further legal claims against*the buyerffbr his
use of the. w&term' A sale: of a- r1parian*water right apartr
‘from the land is no more -than-a quit: claim on: the parr,of.
the seller: Other Fiparian proprietorsaereanot.preclugedﬁ?

from action ngainst the buyer.

Ground. Water Rights -

Much of the water used in Californla is pumped fron
'underground basins Because rrperian rights apply only«to
surface water: ‘courses or to- umderground streams in: cloarly
defrned channels Speclel consideration was required for de-
ternlning rights to ground water supplies | ‘ -
| The English common law rule recognrzed the absolute
'ownershlp of percolatrng ground water by the overlying lend
owner. According to this rule “the water which A8 held by
| the soil is a portion of the soll itslef, and belongs to

the owner of the land as fully as any other ingredient of

._:Q_ )
L. R NN
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the land. w23 In the absence of malice & proprietor; undet
this common law rule, could expioit ground water supplies -_
found beneath his lands at will and could use. these water Th;l
suppl1es upon his own land or fo: sale_without;tegard:to '_h.
the site of use within or withoutla besin. . B

The case of Katz v. Walkiqgehaw tnvolved a conflict. be-

tween a proprietor using water on overlying agricultural

land end a proprietor using ground water suppliee from;his

24

land for sale to users on distant landS‘ The Califbrnia

supreme court in that case recognized the 1napproprxateness

of applying the traditionel common law doctrine to local con-

d1t10ns in Californla. Instead the court turned to the

basic-dootiihes impiiclt in the-law of riparlan rxghts and- g

_fornulated a new doctrine of correlat1ve rights applicable

to percolatlng ground waters 25 The basic rule es restated
by the court in another case holds that: |

Each owner of land overliying the seme general
.underground supply of water may take such -
water on his land for any beneficial use ° )
thereon, so long as such taking works no:un- . -
" reasonable injury to other land overlying
. such waters; that if the natural supplY'is
not sufficient for all such owners, each is
- entitled only to his reasonable: proportion LT
- .of the whole, and that each mgy spply to the -
. courts to restrain an injurious and unreason-.. .
able taking by another and to have the. re-~#'“
.spective right adjudicated and the use. o
regulated so as to prevent unnecessary 1njury .
- and restrict each to his, reasonsble share. %

'Ae'xn'the case of the riparian‘doctrine,;thewright;oﬁf“

the overlying owner to petcoleting waters is defined by the%:
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ownersh1p of land contiguous to the water supply.. in fhis '

case, the land defining the right must be overlying 1nsteed

of riparian A claim for the use of water on land not over-

lying the ground mater supply could not ‘be justified on the
basgs.of this doctrine. Instead, reference was made to the :
doctriqe.gf”egpxopriutiou. An overlying land swmer nho ex-
tracted water from a -srsauhsl water basin for uletomn :

LR

overlying,users was thus characterized as an_apptapxiator@

_However no presusption was .made than an approprlator ff K

ground .water was required to follow the Same procedures' as

'\\r”‘ ™

an approprxator of surface water in perfecting his right

'to be an appropriation of ground uater. ‘ ”"-?i -

The correlative doctrine of overlysng use placed gn

]

prlator in relation to a true everlyxng proprxetor iu com-'t |

parison with the right of the riparien proprxetor ﬁo non-'

riparinu spproprxetors. The riparian proprxetor uas not

limited by any rule of reasonableness but the overlying user

had no right to enjoin an appropriator fron taking water fbr‘

use on nen-overlying land except when hss lands were'injured,

g

by the exportation. In Katz v. Halkingshaw, the ourt held

that the overlying user's right extends only to the qusntity
of water that is necessary for use on his land The appro-

_przator nay take the surplus 27 An oVerlying proprietor is

\ BRI
Fingent
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limited to standards of reasonableness in the amount of

' water "taken and in the time and manner of taklng the water

supply in order to allow for the reasonable roquiroments of,

an approprxator 28

In defzning the nature of a "surplus" supply‘availnble'

' fbr appropriation beyond the reasonable requiremonts;of the

overlying landowners, the court in San Bernnrdino‘v; River-

side recognized that several thousand wells nndoisufficlent o

demands upon an artesian basin so that artesian wells no
longer flowed at the surface, and pnmps]uore‘roonivod:to:g'
raise the water. Even under these circumstancoéifhe'oount.

concluded that there was no long ~tern def1c1ency in the water f

| supply and consequently thero could be no substantial injury

or damage to the right of the overlying user Tho-eourq,ﬂ o
observed . _
In dry years they [the overlying users] might
"be compelled by necessity to have more wells. -
or to put in more pumps or substitute more ==
.,powerful ones, in order to obtain the supply - -
_now in use, but this must be considered no- . -
" more than a reasonable requirement, at least
under the conditions existing in that part of
‘the state, so long as this process does not . .
result in using quantities of water- exceeding -
- the quantity that would be restored to the
basin, in excess of the use, during succeeding
wet years. T :

This rule of reasonableness might be viéwodfashanrabﬁroe-
priate compromlse for recogni=ing the diverse 1nterest of ”
so—called appropr1ators and true overlying landowners which

had not been dxstlngulshed under the English common law
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doctrine The right of the true overlying ownor, analogous
to the rzparian right to make reasonable. use of ground water N
supplles was recognized as paramount. Houevor the burden

of proof was. placed upon the true overlying. owner. to. demon-.

e

strate. substantial injury.befo;g jydigig;_:eggd;ogryggo

justifiedQ This left the true overlying owner-and the épmtp.r
priator on a plane of essential equality. o VJ_

The California doctrine of groynd,wgﬁ??n!ighES'?glﬁiﬁtgd

full utilization of the ground water supplies for- bsne{ﬁis;i:al

consumptive use for all interests. who‘can gain lawful. accoss

to such'suppiies._ The .new.- doctrine of "reasonable uso" por-

mitted approprzators to make reasonablo -use. of ground water.

for oxport to non-overlying lands. so. long as, the roasonsble

usle of overlying owners was not impa;red. The coortsgyetgv
»Iibecal,in.con;;ruing_the availability of surplgo uggggﬁond
reluctant to grant injunctive relief to'overlying owno;%:

who coold“not demonstrate substantial,damages,and'regogggkle-
ness in che;rnown methods of use. The result,wos a;gg;kod
contrast between the legal relationships aSsociatedmuitﬁ

the use of water from surface supplxes and those associated

R
4t

with the use of water from underground supplles.  7 e -

Conflict and Resolution . _' o B>

By the second decade of the Twentieth century, .California
confronted a8 major controversy‘oyef the law offwoter rights.
The controoorsy focused on the-holding of the Califorﬂiﬁs
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supreme court in Miller and Lux v. Madera Canal and Irrigation

Company. The court held that a riparian proprietor is not
limited By any rule of reasonableness iﬁ being entitled to
restrain an appropriator from interf@ring'with;;he>custdmsry,
flow of a stream or from diverting wﬁtar for use 6n non-
riparian'iands. This rule, if rigorously enforced, wquid
have the effect of substantially interfering with-effbrts to
store flood waters to be used during the dry season of the
year or to divert water for the development of non-riparian

lands for agricultural or urban uses.

Judicial Accommodation Through Prescriptive Righf’éf - |

The judicial accommodation to the conflict of interests
betwéén riparian owners and appropriators was to recﬁgnizé
ﬁpprppriation as a means for gaining a right by adviorse po§;
;ession-and use. Where adverse possession and use aré con-
tinued for a period of five years or more, thérstatute'of.
limitations prevented any action by the injured'party to re-
cover his property. The adverse user could perféct a cleaf-
t}tle to the property.30 A claim to a property based upon
a&versq use and poséession is a claim to a prescriptive
right;

A prescriptive right is acquired only where the ﬁse is

actual, open and notorious on the part of the claimant; -

4

hostile and adverse to the existing owner; continuous for

the five-yéaf period prescribed in the statute of limitations
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: EE
hpd undér a claim of right. When all of‘these elements have
béen met, & prescriptive right can be asserted., A pré—‘
scriptive right is suﬁerior to and exclusive of the riﬁﬁts
of the former owners and can ber&eibndedAagaihst-ailfﬁihér
'c1a1mants.31 By a strange irony, an appropr1ator, fblaowxng *
the procedures required in making a claim to an appropria-
tive right, could meet allrof thé*toncitlons fbr theJeStab—
lishment of a préscriptive right. The rejuirement of open |
and notorious use under a claim of right could be met by
1) post;ng a notice of the intended appropriatlon at'1_:’n
po1nt of diversion and filing a notice of intention ég

appropr:ate as requzred ‘under the Civil Code procedures,

or 2) fillng -an appllcatlon for & permit to appropriate
A

water under the terms of the Water Commlss1on Act of 1913
Since a r1par1an proprietor had a r1ght to use the full
q;d1nary and natural flow of a stream subject only:tqwthe
réasonaﬁléfusg'of other riparian proprietots, any impairment
of the riparian claim to the full flow of a stfeamfwéﬁc
grounds for ‘asserting a preécriptive right.sz‘

The coincidence of procedures for assertinﬁ an £3%roh
priative right to water with the conditions neces5§r§w£§r
the eétablishment of a prescfiptive right meant thétiéﬁ-
appropriation could ripen into a prescriptiod;‘ Prescription,
then, became a means for converting an appropriation which |

'was a d15t1nct1y subordinate right in relatlon to rlparxan

r;ght§ into a right to use water that was superior td.;hose

-
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exercised by all riparian proprietors who were adversely

~ affected. This coincidence between sppropriative procedures

and the elements of prescription has even led the court on
occasion to conclude fhat "appropriation under-the Civil
Code is but another form of prescription. .*."33

The difficulties and costs of enforcing the-exclusion
of app:dpriators by riparian propriétors, éther than tﬁe
very iarge riparian proprietors such as Miller and Lux, has
meant that many appropriators were able to perfect a pre-
sériptive_right, as against riparian pr0prie£$r§;-.A ﬁfé-
scriptive right is an exception to the basic rule of |
riparian right and has the effect of radically alﬁering
the rules implicit in the riparian doctrihé, A prescrip-
tive right is established to the quantity of uate¥ put to
adverse use. The place of use is not limited to any loca-
tion-iﬁmediately contiguous to the source of supply. Failure
to make continued use would result in.a Ioss'of thé right.
Once adjudicated,.water used under arprescriptive right
might be freely conveyed to other users. Prescfiﬁtive
fights_rank in an order of priority higher thanLthevright
which wéé‘prescribed. Prescriptive rights, thus, have be-

come a significant part of the California law of water rights.

o _ 1
Legislative Reformulation of the Appropriation Doctrine

With the advent of the Progressive Reform movement in

191@, the problem of water law became a primary issue for
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polit1ca1 consideration. Covernor Hifam Johnson brged“the
adoption of "a rational and equitable. code and method of
Procedure. for water resource development upon the. 191,1: ses-
s#qn-of the state 1qgislatg;e.34' This.agtion;y;ﬁ.nqgéésgyy,
he-conténgégi to,correct-a:situagion.injwhighfﬁfhg‘g;@gﬁ

- ,d_:ﬂ
natural wealth of water in this. State_has. been permitted-

,v

-f-

d

priated and be held to the great dxsadvantage of its econemlc

developmgnt,";s

The 1911 session of:the 1 egislature authorzzed
the»creatién of a Conservation. Gommzss:on tO»investxgateuthe :
general. problems of. publiec. polzcr.xnvolved 1n .the; fuller de-
velopment of the state's water resources and to. report its
findings to the next regular session of<theflggi§?§§9FE%?ﬂ
}913, _

On the grounds that the riparian doctrine excluded.the
use of water on non-riparian land, the Conservation,cggg;ssion
found that '"enormous quantities of water, whicﬁ migg%jma,
ﬁnd ought to be put to some beneficial use are_berp;g;pd_tp
run to waste. into the ocean without doing anybody any good
and in districts subject to floodlng doing great harm.. "36
In conclusion, the commission looked "with great disapproval
ﬁpon this right and privilega.of the riparian prgppiﬁﬁprs
fo waste and turn into a devastatiﬁg element d'hos;‘faiuable
natural rgSource."37 A refotmulatidn of the law Qf‘éhter
rights on the basis of the appropriation doctrine was Te-

commended following a similar course of action which had
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been taken by the state of Oregon. The acquisition of water
rights under the appropriation doctrine waé recommended as
the basis for a water policy to assure comprehensive develop-
ment_of the state's water resources. |

The Water Commission Act, 2s psssed by the Legislature
in 1913, declered all surface waters not ''reasonably needed
for useful and beneficial purposes" on riparian lands nor
"othérWise appropriated' to be "public waters of the State
of Califomia."38 The failure of riparian proprietors to
put water to "a useful and beneficial pufposé" in a period
of ten years following passage of the Qct was declared to
be a “conclusive presumption” that the water:wannot needéd
upon ripérian lands and that the unused water was available

39 The declaration that '"unused" water

for appropriation.
constituted surplus water available for appropriation would
have converted rights of riparian prOprietorS‘to.thQ
equivalent of an afpropriation. A right would have vested

only to that quantity of water put to a useful and bene-

- ficial purpose under the terms of the statute.

The "surplus" public waters of the state were made sub-
jec; to appropriation in accordance with provisiohs of the
act. A State Water Commission was establishﬁd‘to-determiné
the extent of the unappropriated waters of the state and to
administer procedures for rec-iving, processing and
apéroving applications to appropriate water in accordance

with principles of prior asppropriation. In addition, the

237



Cm

a coordinated state water plan. The decision appeared t6 pre-
cihde comprehensive development by permitfing_riparianﬁpro-
prietors to enjoin those who sought: to capture and“st95f

' fiood floks:fbr subsequent’ use during the: dry summer 399ths

8s an impairment of their right. Projects-involvingwfgcodﬂ
control, hydroelectric development, irrfgation'apdlrelgtedq
fypesAof use were generally dependent uponrlarge;structﬁres-
to store surplus flood waters. .

As-a result, the-legislatureuin,192?'ad6pted,awﬁrqposed
cpnstitﬁtional amendment procraiming_therrule.qf-fgas?égbles
use to be the basis of the. state's water policy. Thagﬁﬁendé
ment was submitted to. the vOters~at‘theuigzshggneral¥'u
election, This amgndﬂsnt; approved by popular. _'
referendﬁm, was added as section 3 of Article‘XIV“on}fﬁ;ter
gnd Water,hights." The rule of;reasbnable use was;n&wqmade
;pplicable to both surface and ground water supplipS%'%A‘

The'rehsonableruse amendment, quoted.mor; fullx«iﬁmthe
earlier discussion of California constitutional law,. de~"
clares>that;tha.genefal welfare of the state requires;;hat
its.watér resources be put to ", . . beneficial usea;;?thb
fullest extent of which they are capable, and that:the ™
waste or unreasonable use or unreasonable metﬁodﬁofiu;; of
water be prevented, and that the conservation éf?suchiyaters
ié to be ‘exercised with a view to the reasonﬁblgrandfyene-
-ficial use thereof in the interest of the people andrfir-
@he public welfare." The right to the use of water qaé..
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limited to‘"such water as shall be reasonébiy_reqﬁired fbrf:
the beneficial use to be served, and such.riéﬁﬁ does not
and shall not extend to the vaste or unressonable use 6:
unreasonsble method of use or unreasonsble method of diver-
sion qf wétef." The riparian right was limite&_iq no morse.
of the flow of 8 stream than‘may be used cdhsistent with
the rule of reasonable use "for the purposes for ‘which such
(riparian) lands are, or may be adaptable.” Hﬁugver, a |
riparian pfoprietor was protected in his right to'pake_such
"reasohablq use of the water of the streﬁn'tq wﬁich he is
lawfully entitled."$ o
::'The_effect of the reasonable use anendﬁéﬁf wgé to save
th§ State Water Comhission Act and its.éffort tdlprﬁvi&e for

the appropriation of surplus waters beyond thé féasonable Te-

‘quirements of riparian proprietors. The validity of an

appropriétion to waters surplus to the reasonablq require;-
ments of riparian proprietors was established by the
reasqnéble use amendment. The amendment alsofptecluded‘an
appropriator from acquiring A prescriptive righ;‘against
riparian proprietors because an appropriatof-was'léwfully
entitled to water beyoﬂd the reasonable requifements of
ripariﬁn proprietors, o ..

Claims tb the natural flow of a-stréam; including ushal
and ordinary flood floﬁs, no longer came withiﬁ»the_#cdpo.of
a reasonable use or reasonable method of ﬁsq by'riﬁarian

proprietors. A prohibitory injunction was no longer



warranted in sustaining the rigiht ¢f a riparian proprietor
to the natural flow of a stream where the use or the method
of use did not permit reasonable use of surplus water by

appropriators. However, the right of the riparian owner

»:h

is =& vested right protected by the reascnable use amendment.
A riparian proprietor is entitled to judicial remédy either
in the form of 1) some alternative physical solution consis-
tent with standards of reasonable use which will satisfy the
?iparian proprietor's interest while permitting alternative
development of the surplus wéter by en apprOpriator46, or

2) compensation for damages suffored by the riparian pro- |
prietor when his un;easonable uses orx methods of use were
impaired. -Inrthe absence of‘an appropriate physical soclution,
& riparian proprietor is entitled to damages through inverse
 condemmation proceeding. Either under the terms of a physicat
solution or an inverse condemnation, an aﬁpropriator spon-
soring a new development of "surplus' water is required to
assume a burden for the opportunity costs that are inherent
in the benefits which others are required to forego &s a
necessary condition of his proposed development.

Federal adjudication of cases, involving Bureau of
Reciamation projects in the Central Valley where Fede£al law
brotects vested water rights acquired under staté law, has
recognized compensation as the only remedy avﬁilable in
Federal law. A physical solution formuiated in a Federal

district court decree in Rank v. Krug was disailowed by the
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United States s upreme court in Rank v, Qgggg-and the com-
~ plaining parties were limited to a claim for damages sgainst
the United States for any partial taking of or interferencés

with their water rights.47 In U.S. v. Gerlach, a ripsrian

proprietor was allowed damsages for the taking of flood flows
used to irrigate "uncontrolled grass lands' along the flcod

plain of the San Joaquin river.48

The rights of a riparian proprietof for irrigation aﬁd
related on-the-land uses continue to be protected under the
reasoﬁable use amendment, but substantial doubts exist re-
garding éomparah!e rights to in-the-channel uses of a Strean,

In Rank v. Krug, the claims of riparian proprietors engaged

in commercial recreational activities for the maintenance of
the fﬁsheries in the San Joaquin river wererdisallowed.49
The state of California was held to be fhe proper party of
inte:ést since proprietorship over the use of water for |
fishing and recreational purposes rested wifh its public
officials. A private person cammot seek relief from damages
fesulting from the destruction of fish in é river. Whether
the state of California has a compensable interest 1ﬁ the
oppo¥tunities foregone through the destrpction of fish re-
sources when water is appropriated for other purposes has
never been tested in the sbsence of a state action to assert
such a claim.

Although the method of appropriation was clearly recog-

nized in the reasonable-use doctrine, the meaning of the
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priority inherent in the principle of prior appropriation--
first in time; first in right--became less thaﬁ clear.” The
right of a riparian proprietor is protected and that right

is a part and parcel of riparian land. Demands for rggéon-
able use on riparian lands may vary over time. The United

States by virtue of its ownership of public lands possesses
a riparian right of substantial proportions,

In addition, the state legislature has introduced sub-
stantial modifications in the basic structure of the appro-
priatioﬁ process. In 1927, during the same Legislativé
session that formulated the reasonable use amendment to the
state Constitution, legislation was enacted directing the
Bepartment of Finance to file applications to appropriate-
unappropriated waters necessary for a general and coordinated
program of resource develoyment.so Thése-applications cover
most'oflthe unappropriated waters of the state which afford
opportunities for integration into a coordinated program of
developmenﬁ. In 1931 and 1933, the Californial.egislﬁ;ure
enacted further lcgislation fo subject these state applica-
tions to a reservation of prior right to counties éndfareas-
of-origin to use Such water as may be necessary for tﬁeir
developmeni; An sppropristor wishing to appropriate water
covered by a state application must secure an assignment_‘
subject to a ressrvation of prior rights by the counti¢s or
areas-of-ovigin from the State Water Resources Control Board.

The State Water Resources Control Board also uses similar
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language in iSSuing lizenses for fha appropria;ibn of Qatér.
As a consequence, the priority'inherent in‘thg prinﬁible of
prior appropriation is a matter of substaﬁtial‘amﬁiguity}
Thé‘relatioﬁships among the various speéies of water
rights under the reasonable use doctrine hévé by no means
been resolved. Claims to varicus rights have been asserted
as a basis for using water. When taken together these
various means for claiming a water right affﬁrd substantial
equality among proprietors in securing access fo'some form
of wa;ér supply.,.Each proprietor in turn can_uﬁe various:
means for defending his right to use water. |
Whéther the divergent principles'inherept ih the
different species of water rights wili be adhered to in-
definitéiy is 8 matﬁer of some doubt. In the adjudication
of water rights to ground water basins in southern California
the procedure of inverse rondemnatxon was d1sa110wed on
the grounds that all uses were effectlvely‘dedlcated to
public use whether or not a particular prbprietor'was a
public agency.s1 Distinctions between ovérlyiﬁg,rights and
appropriative rights to ground wﬁter were not con;idered in
making a pro-rata allocatiOn.fo each user in establishing
ﬁis adjudicated right to the detérmined éafg yield of the
basin. If such principles of adjudicationiwere extended to
surface'waters to include reference to thg conjunﬁ;ive‘use
of both surface and ground water supplie§ in any particulaf

water basin, then the different speciésiof water rights
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would tend to merge into a claim for an equitable allocation
under the reasonable use doctrine. In that case, anyone who
had gained lawful access to a source of water supply would
be entitied to an equitable allocation and a11 water iights
under'the reasonable use doctrine weuld be cbrrglativé

rights;‘

Concluding Analysis

California's experience in the allocation of rights to
use water has substantial implication for anyone concerned
with water policy as- choice among alternative arrangementé
for water resource development. First, that experience in-
cludes reference to several alternatives for establishing.a
' propertyAright to the use of water. Second, that experience
was marked by substantial controversy contributing to a
clarification of some of the economi¢ and political conse-
quences which flow from a decision to act upon one or
another of those alternutives. Finally, this experience
should point to some tentative conclusion regarding the
rationale that might,bé used in choosing one or another bf
these alternatives.

This concluding analysis will turn first to an assess-

ment of the distributional consequences which can be expected

to flow from the use of each different;type of water rights . -

upon economic opportunities to use and control water resources

Pl
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and:ﬁpdﬂ £he éxposuiésland risks whiéh areféssu&ed by thoSdf
-who are excluded by the structu*e of rtghts when they pur—'
sue opportun1tles fbr water resource development. The

analy51s will conclude w1th a consideratxon of the rationale

which might be used in ch0051ng among these alternatxves.-

Distributional Consequences

-Pueblo Rights

A pueblo right g1ves a pre-emptive advantage to any
organized municipality which is a successor to a gg_”yg grant under
Spanish law to monopolize the water supply in a tributary
basin uﬁpnever that water is needed to meet the demands of
that municipality. Residents living in a Hatersﬁed'subjeﬁt
to a Eﬁgglg_right have a substantial incentive to annex to
Vthat ﬁuniéipality to gain access to its watef supply. Those
unable or unwilling to annex are exposed to actions which wili
deprive them of local sources of supply and require them to
develop an alternative source of supply exterhﬁl to their
local environs. Such conditions interpose high costs of de-
velopment upon neighﬁoring communities located in the same'

watershed with a municipality holding a pueblo right.

Prior Appropriation Rights
The principle of prior appropriation allocates rights
to the use of water supply on the basis of first-in-time;

first-iﬁ-right. If an initial condition of equality exists
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amqng-appropriators, if rights are acquifed‘to reiatiﬁely
small increments of water supply, and if such right§ are
‘ rea&iiy transferrable, then the doctrine of prior appro;
p}iationzwduld provide for a relatively equitable meens of
allocating water rights among competing claimants.

=Wﬁere ﬁhese conditions of équality, small and numerocus
»holdings; ﬁnd transferability cannot be met, the doctrine of
priorraﬁprnpriation can be expected te generate serious in-
equities. These con&itions did not preéail in Californis,
sexcepf in the early mining camps. Much of the preferred
valley lands in California had passed into private ownexship
ﬁuriﬁg the Spanish and Meiican pefiods in thelform of iﬂxge
.fanéﬁoé,fbr raising catfle. In addition, large blocks of.
land had been granted by the Federal'governmentfto‘railroads
; ahd-to-deielopers interested in reclaiming swﬁmp'and'évérj'
fiow lands in the Central'vﬁllej. When the Kern RiVe; Land
and Canai Company, for example, filed for an appropriation
on the Kern river, its filing proposed to divert the'full
flow of the river for irrigation purposes. Under these cir-
cumstances;‘the principle of prior appropriation can be used
by a very large entrepreneur to gain control bver;a-resoumce
vital to thé develdpment of an arid region; Through th&t
control; Sﬁch¥an entrepreneur would be in a positionlto,ex-
tract an economic rent from all economic acti?itiés,dependent

upon hiS'original appropriation.
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The doctrine of prior appropriation also involves an’
. unequal aééignment of expoéures'and risks which’fﬁlls.dis-
proportionately upon junior appropfiapors-and other potential
users. This circumstance creates a subsfantial impedimenf_
for indiyidual incentives to ﬁndertake sconomic agtivitieS'
dependent upon water supplies. Only a well-established
agency can assume the high'dévelopment costs for incre-
mental sources of water supply where senior sppfopriators
have no.incéntive to share the costs of providing'fbr supple-
mental'suéplies. " |

The emphasis of the prior appropriation doctriﬂe upon
bengfiéial coﬁsuﬁptive use also implies‘a'bias.fdf.the de-
velopment of water for on-the-land usqs to the pbteﬁtial |
' detrimeﬁt'df various nbn;consumptiVe; in-the;chanhel uses
of a stream. In some arid regions where'straams'maihtain.
an irreguiar pattern of flow in#ufficient for regular non-
consumptive uses, an empﬁasis upon consumptive #sbs can be
entireiy_appropriafe. In other regions where streams main-
tain peteﬁnial flows capable of supportihg Qarious noﬁ;
consumptive ﬁses, the doctrine of prior épproPriation in -
itself provides an insufficient basis for atfq;ning-a
balanced déyeIOpment between consumptive and.ﬁon-consumptivb
uses of water resource systems. l

Thé-pfinciple of prior appropriation has lédrto_the’
claim by-several western states, that the United States as -

the proprietor of large tracts of public 1and§‘ha$ no right:
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to the use of water except thfough procedures of prior-appro-

p:iation-gnagr state law, 'Thé samg pfinéiple,apblies to

sfateuﬁgenciés 'SQCH as thé fish and-wildlife:agenties in.
relatlon to the: quantit1es of water which may be necessary
for. the maintenance of stream flow and the preservation of:

varxousuinethenchannel uses., Diligence by. prior’appro—

priatgrs'can lead to a pre-emption of water,fhrﬂdn—thefiand"

usis tq;the,detriment_of'public uses of a flowing stream.

Riparxan nghts

The doctr1ne of riparian rights where r1par1an pro«
prietors are: entxtled to the- full and natural flow of-a.
streamallmited only by the-rxght of. otherlrmparianupropr1eh
tors: to a reasonable use- of a stream 1n like- c1rcumstances
has moant that appropriators could be excluded from access.
to water 5upplieS-£br,use on non-ripar1an113nds. Ch;ef;-
Justice Lucien Shaw of the Califbrnia.Supreme qdﬁrt‘conk-
firmed this'¢onclusion in the followingJObseivapipn:

If the doctrine of the riparian rights had
been-strictly enforced in all cases by the
abutting land owner, it is obvious that it
‘would have prevented all use of the waters.
. of streams passing through lands in private:
- ownership, cn any non-riparianrlands. The
rightful use of such waters on non-riparian
land would have been impossible, for such-
landowners could .not lawfully take cut the
water without impinging upon the right. of:
every riparian owner along the stream to
-have the water flow as it was accustomed
to flow,51

Such a system of water rights could have lead, if enforced,

»
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to serious distortions of economic deveiopment in California.
However, thg costs of enforcement Waré such”that smaller

riparian prOprietors'could gain no net advantage from enjoin-

-ing appropr1ators so long as water was available to meet

their essent1a1 requirements. Just1ce Shaw has descr1bed

the strategic opportunities whlch can be pursued when such

circumstances prevailed: o

Any person who does not own land on a stream
" may obtain access to the water thereof by
purchasing the right to do so from the owner
of any parcel of riparian land. Usually the
banks on larger streams are so high that the
owner of a small tract cannot bring the
water upon his land, except by diversion on
" the land above him, to which of course, he
must have the consent of the owner thereof,
Such owners frequently made little use of
the water for irrigation and were indiffer-
_ent to their riparian rights therein.
Hence they usually made no objection to a
diversion therefrom until five yeaxs had
elapsed. The large diversions,. almost with-
out exception, have been made near the point
of emergence of the stream from the moun-
tains, where land had little value for any
purpose, and where the diversion would have
little effect on the land nearby and were
so far from the land seriously affected
thereby that they provoked no immediate
opposition. In these ways and for these
reasons, innumerable prescriptive rights
to the use of the water of streams have been
acquired from the riparian owners of private
land, either without objection or by success-
ful litigation. As a net result, the irri-
gated land in the state is almost all non-
.riparian, and the existence of the riparian
right has not prevented the beneficial use
of the greater part ~f the waters of the
streams. '

+ The large riparian prpprietor'was in a substantially

different strategic position. If appropriators could be
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enjoined from diverting water for use on non-riparian lands,

tbbse.laﬁd; won1d have negligible economic value.and could

r

be~vauire&fat g_:elativély low price: Onceﬁtheanipariéh,
p;dﬁtietorwﬁad%acquire&~théanonrripérian land,ihe§cou1df
divert: water toAthbsébﬁOn-niparian-lands. .Unless he. was
cﬁallgnﬁéd*by some¢ other riparianAproprieior,.hek;buldﬁéb-'
quire'a‘pf§scriptive;right';o:thévcontinuedvusééof;thatf-‘A
waier once adverse uSeafbruavpefidd-of~£ive:ye&f$ahad+runr
its couxsg. | | o

| ‘Miller and Lux, as-the'dominaﬁf'ripariaﬁﬁinterestﬁlf
qp‘thé:San-Joaquin rivgr, were:abIeunotmonly;fﬁ;proteCtV
their,clgims~a§-fiﬁ#riaanIOprie;orsfowningwrgnﬁhforrmdré
thgﬁ bne hﬁndre& miles'aldnguthe=Sanﬂ#oaquiﬁ.rivgr; but¥$6
gcquirg'prescriptive rights foizlarge txgctsﬂof,aajoiﬁigg
lands not riparian to the river. When the Bureau of .-
Reclamation undertook to divert San Joaquin waterafrémf}‘
Frianf dam intO'Tulafe‘basin'and to supply théjlowerrsan
3oaquin from the Delta-Mendéta Canal, the Bﬁreau agréedafo _
éeliver.iniexcess of 1,000,000 acre-feet of water-anndally
"t Miller and Lux and its subsidiary interests. As thes
Conservation Commission of 1911 recognized, the doctrine
of riparian rights, as fbrmulated'prior to the.édoptiongpf
the reasonable-use amendment, created én:oppor;unity fo;:
the.pursuit of legal strategies where 'the largest purses
can_indefiﬁitely harass and -annoy those whose purses are:
not so'lé;ge."54 _ o | Ay

o~
3
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The riparian doctrine as construed by thg_California
courts prior to 1923 creates difficulties for municipalities,
public corporations or privately-owned water utilities to
establish ; right'to‘the use of water for sale to non-
riparian residents. A municipal corperation can hold a
riparian‘fight only for that riparian land which it owns.

It cannbt‘éxarcise a riparian right to supply water for
customers who do not hold land immediately riparian to a
stream. These watey purveyors stand as appropriators and

are reﬁuiréd to rely upon their powers of eﬁihent dohaiﬁ

to defbhd_rights to the use of water as against riparian o
préprietors. -

| Substantial inequities and distortioﬁb in fatterns of
economic development flow from an effective applicﬁtion of
the riparian doctrine in an arid region. These consequences
are ameliorated by the costs of enforcement and by the un-
certainty tha; prevailed regarding the legal_éia;us of
rigﬁts #cquired by prior appropriation.- App?opriators can
defend their taking of water as a prescriptive right ac-
quired by adverse possession and use where the period of
prescriptive use has run its course. Strategic oppo:funities
available prior to 1928 enabled large riparian proprietors

to preclude appropriaicrs from divertihg water to non-riparian

lands and thus enabled these riparian proprietors further

‘to extend their landholdings.
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The basic principles inherent in the riparian doctrine
are congruent with the maintenance of in-thé-channpluuges
of a pérennial stream. However, sucherights:aréwalsoxigtated .

t0“pidbréms%bﬁ«public:proprietorshipsuand?rai;e-qupsﬁibnsaas

”a

to who is entitled to.a: remedy-at law in the-assertion:of
' ‘ 3
such“a claim.

Ground ‘Water Rights
| The California doctrine of ground water rightsaq}iowﬁd
aﬁyohe'ﬁhoihéﬁldfgain lawful acceSS'(i.e.,.not.trcspag§)¢to
é*ground water ‘supply to extract”grouhd*water;eithergggr
use'bn‘oférlying~1hnds=or on‘nonaoverlyingxlandsﬂsozléig@a§__
Véhat usg'ﬁﬁs reasonable and was undertakenuby raﬁsphéb}e '
methods of use. As long as suppliés-were aééquatevtpﬁﬁeet
- demands, the:rules applicable to ground‘wéter,righisf;ér-
mitted an equitable use of water for a vﬁriety ofqggfi-
cultural and urban land uses. o
Longigérm cyclical variations in patterns of-preqipi-
tation lead to substantial variations in'supﬁly.xﬁBecaﬁse
these Cyclesﬂﬁccur over a period of a_deche or‘nore;ﬁéub-
stantiaiielqments of uncertainty existed in,deternininggwhgn
long-term demands would exceed long-term supply.~ Thég}9riod
of ddvetseiuse when the taking of water could‘ripenginto_a
pfescriptive right is only five yeﬁrs. This éiréumsiéﬁce .
a&ded‘sﬁbsténtial risk to the difficulty of knowing éﬂ;n ‘ '
demands exceeded supplies.

A
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The relatively large guantities of w;ter which became
available from ground water sources affqr the\devslopmeni
of the deep-well turbine pump provided an alté;ﬁitive source
of water supply for most water users in California during
the period bf debate over water law from 1910 to 1928. The
g&vailability of alternaiive sources of ground water supply
under rules which interposed minimal constraints upon water
users alieviated the danger that large apﬁropriators would
dominate the primary sources of supply. | |

The correlative_nature of California grbuhd-watef
rights implied that the costs of adversity would;be shared
proportionately smong all water wusers. When deﬁands ex- -
‘ceeded supplies, water rights became sﬁbject to adjudiéd-
tion ﬁy_a proportionate reduction in the amount of water
-pumpeq'By each and every user. Under these circumstances,
each pﬁmper had an incentive to develop alternative sources
to augment'his ground water resource and to undertake joint
efforts to manage the ground water supply to maximize net
return. |

The reasonable use gmendment extended tﬁé principles
applicable to ground ~ater rights to the usérs‘of Qurface 1
waters and placed riparian proprietofs and apfrbpriators.
on an essential parity with one another. Whether ihe net
effect will be to place all proprietors claiming rights to
the conjunctive use of both surface and ground water supplies
under California law on an essential parity with one anothér
remains to be seen. |
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Rationale for a Choice Among the Alternative o
Forms o?'water Rights '

In vxew of the d15tr1but1ona1 consequences which flow
from each of the different doctrines of water Iaw_and;;he
implicﬁtion-of*thosejdistributional}conaeguqn¢§$;forgﬂf
biasing é;onomi§ develqpmént in differentaways; somemsﬁandard
of evaluation 13 necessary to.provide a-rationale;fot_hhoice
among thé arternative‘forms of water rights. As indicﬁtcd

c‘i
in. Chapter 2, 1 shall assume -that a democratic society res.

T
quires:a strong presumption for an equali;yﬂofcopportggi;y,
gmong_thelpersons living in such,a,Society.‘ I_shall.gésygg:
that ;he choicé.o£~a legal insxitutionréspahlish;ng¢aw_":
Property;right to ‘the use of water to meet;tﬁis;ppqsqupion
should conform to ﬁhe requirpmen;s'that 1) egch{p§r$0ﬁw¥i;1
‘have anjequal right to the most extensive opportuhitiég
compatible with a 1like right to all other 1nd1viduals and
2) inequalities in opportunities are tolerable o ___z_a) 1f
such inequalities work out to everyone's advantage-and-b) if
access to the positions created by such unequal opportunities
are open to- all.SS | |
If we use these criteria for choice, the constra1nts
inherent in the law relative to ngglglr1ghts, p;;qr;;ppgo-

priation rights and riparian rights all fail.t¢ meg;}&hb

test of equality of opportunity essential for a democfatic'

v

society. The law of pueblo rights can prov1de an equltable

solutlon only so long as competing interests do not exxst
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outside the boundaries of a municipality having a pueblo
right to the water in a particﬁlar watershed. The pueblo
right cannot provide an equitable solution to an assignmeﬁt
of property rights in an extensive watershed where a lorge
variety of diverse social and economic interests’éxist.

Similarly the law of prior appropriafibn:faiié to mest
the essential test whenever the availability df iarge land-
holdings permits a relatively few proprietors to acquire
monopoly power over vefy iarge increments of water supply.
Where an essential equality of conditions preﬁaiiﬁ-among
the individuals making use of the available suppiy,‘whére
the quantities of water held under such fights are small |
and‘numerous and where such rights are readily trénsferable;
;he law of prior appropriation can mect tﬁe'test of pro-
viding substantial equality of opportﬁnity.. T1iese condi-
tions'may épply in many of the western states where the
homesteﬁd policy resulted in numerous Small grants of land
to Eggg.gigg.settieré or where relati#ely small-scﬁie enter-
prises were established upon lands in the public domain.
Such conditions, however, did not prevail in California ex-
cept in very limited'circumstances. |

The law of ripariﬁn rights as construed by the California
Supreme Court prior to 1928 clearly fails to meet the test
of substantial equality of opportunity under conditions pre-
vailing in California. Extensive reliance upon the asser-

tion of a prescriptive right through adverse use over a )
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five-year period ameliorsted the force of this constraint but
Y o . . <

*eggenderodwsuspicion_among neighbors.j4The:stratggymofgthe
approp:tator-was-not unlike that‘ofﬁthe;h;ghwayman:tz@aie
whatéyooﬁcanﬁQetwandwbenogppargd&toidefond@uhgt;xou;hivéﬁgotl
yqﬂe:iiparianmdoctxinoaqdarifiedﬁbnmagroleéoféfogaonito
qilow&theﬁooe:of watenion@nonanipa;ian;tandsamaﬁgproviﬁéfa
iggalwaifangementﬁwhich;pormiis@Suhstantialmgqugkityaof_
,ooporfuhttyrso=Iong&aSwaggregateﬁsuppriesaexceedwdemaﬁds.
In: areanwhero MWater:; supplies .are: relativelykabundant,
qualified lan «of :xiparian rights-may: provide a reasonable ‘
base:for:aiiocating%rights to»the~use»o£¢uater e
Givennthe#serioqushortcomings dAn“the: primary rules
for allocating rights tosthe:use: ‘of :water : under both the

J

prior appropriation and the riparian doctrines,ﬁit zisz not

_7'surpr151ng that the .law of water rights should have: become

'I‘x

'_a ‘primary politicai dssue in:California which. was@engaged

in everygmajor political arena in-the. state Only recourse .
to processosfof constitutional decision making resoiweq_the
conf}id:;i?ihe reasonable-use doctrine, drawﬁifromvxhe:
Califdrniaeiawrof-grOumd—water rights, would aooenr toéneet
the criteria for substantial equality . of opportunityawhen
extended to ‘the conjunctive use of surface and groumd-water
soppiies. :Anyone who can gain lawful access toaaqsou:oo of
water suppiy is entitled to make reasonablexuseaof"tﬁéif

water supply subject to the right of all.other#xsimiiatiy

a1 " l.-‘;

i
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Where supplies oxceed demands, minihal davelopmeni@l costs
are imposed. as a legal or political conditién for acquiring
a right. Anyone adversely ﬁff&cted can initiate ﬁction
wherever someone's use or method of use is unreasonable and
causes injury to others, |

Where demands exceed supply, the correlative character
oflwater rights under the reasonable use doctrine would im-
ply that each user assumes his proportionate share of the
costs either through a pro-ratz reduction in his water
supply dr'by-undertaking efforts to devqlop.sﬁpp#ementaiy 
sources of supply. The implication of eqﬁaiity of oppof-'$
tunity is 1nherent in the reasonable use doctrine and jts
translatlon into specific declslon mak1ng arrangements de-
pends upon the decision rules adopted for the organ1zation
of various water agencies created. to serve different coﬁmuni-
ties of wéter users. |

The law of water rights, thus, provides only.a limited
and paitial solution to the choice of institutional arrange-
ments for waéer resource development. The doctrine of
reasonable use sustains substantial equaiity of:opportunities
so long as supplies exceed demands. Efforts to .organize
water agencies to act on behalf of different communities of
water users will introduce substantial inequalities in the
decision making capabilities exercised by those who under-

take joint efforts on behelf of such communities of water
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users.. The issues raised by the organization of water
service:agencies will be pursued in Chapter 7 and .in. .

Chapter 8.
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duty [could be] imposed upon the defendant to make up.the

loss, if any, in kind, thus supplementing the town's supply

to the extent of the loss by means other than by the per-

colating water process.”" (381-382. My emphasis.) Vallejo

was able to-proceed under these terms with alternative .
plans to develop the surplus water in Suisun: Creek.

47 o ‘
Rank v. Krug, 142 Fed Sup 1. §.D. Cal., (1956).

L

Dugan v. Rank, 372 U.S. 609 (1963).

48 : - C .
U.S. v. Gerlach Live Stock Company, 339 U.S5. 725 (1949).

%9pank v. Krug, 90 Fed. Sup. 773, 801 (S.D. Cal., 1950).

*Oca1ifornia, Statutes, 1927, Ch. 286, 508-509. .

Slpasadena v. Alhambra, 33-Cal. 2d. 908 (1949).

SzLucien'Shaw, "The Development ofnthecLaw,offwateriuin'- | \
the West," California:Law:Peview, X (1922);. 443; 455. .
>31bid.

rraar——

54California; Conservation Commission gf_lelﬁRonrtgﬁf?.1

SThese criteria are based upon the principles of justice

as fairness formulated by John Rawls. Their application-to
the choice of institutionsl is presented in John Rawls:
"Constitutional Liberty and the Concept of Justice,' Chapter
6 in Carl J. Friedrich and John W. Chapman, eds., Nomos*VI:
Justice (New York: Atherton Press, 1963), 100.
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Chapter 7

'ORGANIZATION OF WATER SERVICE AGENCIES
THE INFRASTRUCTURE ' '

Introdhction

The provision of water services may be undertaken by
different forms of collective enterpfise. Wheﬁever acﬁho-
mies of scale can be derived from using a single'system of
works to supply numerou§ users, advantage can be gained
from the ﬁse of collective enterprises to-p:ovide'water for
such on-the-land uses as irrigation, dbmestic,.ﬁunicipal or
industrial supply. V;rious forms of collective enterprise
may also be used to undertake the management of water
supply sﬁstams so as to sustain the value of the common
resource for several joint and altarnat1ve uses.’ |

As 1ndicated in the Introduction to Chapter 6 various
on-the-land uses of water most closely approx:mate the con-

ditions of exclusion which enable water_services,to be

. vended as a private good. Water for such uses is typically

-confined in a system of works. The potential cbnsumer can

be excluded from enjoying the use of water unless he agrees to
meet the terms and conditions, including the payment dffa
price, required by the vendor. The provision of’wgfe# és
a marketable commodity, however, occurs.undechi:éumstances

of highlj'imperfbct market arrangements. Once a distribution



system has been established to provide water for a particular
service area, the likelihood that a competitlve vendor w111
offer services to the same service area is virtually nil

A%_a ggngequenca, thehforce-of_d1rectfcompet1tionﬁls.un—

]

likely to exist. .Water markets will manifest.substantihl

tendenc1es toward monopoly organization. and.are. thus. highly _

1mperfect markets.

| The flow-resource characteristic of many.on—the-land
uses of water leads to a variety of institutional diff1—
cultles in the organization of water- d1str1bution systems.”-
A, distribution system capable of delxverxng-1arge.quantrt1es
of water. must have a continupus flow. un1nterrupted by £he
happenstance of intervenzng ownersh1p of : property Aga1n
the- structure of 1ncent1vas inherent in a:common- prOperty
rpsourcq arlses. 1€ each land owner were free tq.holp;out
for as much as he could get before granting an easement
for a pipellne the costs of acquirxng rights-of-way.. for
water distribution systems would become extraordinarily
h;gh. Such costs would be to the long-run dzsadvantage
‘sf.the,aggregate community of water users. As a@tesﬁlﬁ}
the power of eminent domain is usuallyrmade-availablékro
any enterprise, private or public, offerihg uatérwseriices
‘to the public. A water distribution system qan,ﬁthenz.be
c?nstrhcted at less cost. Compensation is raquired.oély
_frr the opportunities fbregone by intervéninﬁ landowﬁgrs

because their land is occupied by an adverse easemént;

3
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In exchange for the power tu traverse the property of un-
willing landowners when constructing water digtribution
systems an entrepreneur assumes s liability to public regu-
lation of his water pricing and service policies.

Other flow characteristics engender problams in the
operatlon of water distribution systems and have signxficant
implications for the organization of water service agencies.
Fire suppression is an important use of water in a domestic
or municipal supply system. Such a use depends ﬁpon the
flow characteristics of the distribution system. *hese
"fire flow" characteristics, in turn, enter 1nto the cal-
culation of fire risk and f1re-insurance Tates. Slmllarly,
water quality standards in relation to puhlic health re-
quirements are incidental characteristics of the water
supplied through a distribution system. Grievances ssso-.
ciated with the "lack of water" for fire protection purposes
and epi&emics of water-borne diseases have béen”important
factors leading to shifts in institutional arrangements for
the distribution of municipal water suppiies.from the
private to the public sector during the coursé of this
paét century. 7

Finally, an additional problem associated wiﬁh the.

flow resource characteristics of water diverted for on-the-

1and uses arises from the return flow which is residual to

any particular patterm of use., \Water is rarely consumed

in toto. The residual supply of municipal systems is often
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used to diﬁpose of wastes through sewers before the residual
g _ .
is again allowed to intermingle with other water-forming the
corpus of a natural supply'system.f:The#dqgradation;dfﬁﬁater *

'q&alityﬂmaywpGSeWseriOuSﬁprobremssfbrddownsttnam@users. '

| 3}

- ‘Even more difficult“problemsfarise¢inaxhegproxisfén%of
wateriﬁérviceS'#ssociated@with%in#theéchannelﬁusesaorééith
the”manigeﬁént?Of“the?joint:supplywinherentmin@aéwate;
supply syStemﬂas-a-CGmmon“property*resoﬁrce.:ﬁﬁiiﬁwhdgéan
'gqihrhtéessTto-aﬁstream:are freewto&enjoyﬁitskinftheéc;annel
ises. 'Wi;hin“broad?tolerances,vuseﬂbyuone;ﬁay;ﬁdﬁ;pggplﬁég_
or ihte:fére’withﬂuse%by'others.1;In%th15vsensé,@ihaxhqr
chahnelﬁuqu*ireﬁébmhohly%référredvtovas%ﬂnongcbﬁspmptivé" 
'ugés ofvﬁater.

Tﬁé”thSicaI conditions+bearing uponvwafiéhSﬁiuéibe-
channel uses give rise to differentwopportunitiesmfb:gson-
sFitutingiappropriate-organizational arrangémentsutoxdevelop
and-'manage-such services. The provision of flood:control
f;cilitigS“ﬁnd the regulation of a stream for flood;gogtrol
-purposésiﬁtbvides a benefit to the affected propértyaogners
which is available to all in like circumstaﬁces.a¢Nonéhcan
te technically exciuded from enjoying the benefit;v ﬂ}f
charge'fbrfflood-COntrol service cannot be institutedﬁéx- s

: b
cept as a compulsory tax levy. The task of devising a

¢

tax which would function as an efficiont.serviCéﬁchafgé'A
proportional to the benefit: received f?om flood control

. LI ! L]
i .
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- conceptuslize in economic terms. At the production.level

efforts_wﬁuld be difficult to devise short of a coﬁpulsory
system ofiiﬁsurance for flood damages.

On the other hand, the use of water for sports fishing
can be subject to exclusion by prohibiting all without a
license from fishing. A license fee is the equivaient of
a price charged by.a legal monopoly. But fish and game
departmenfs cannot exercise effective monopoly control over
anadrompué salmonoid fisheries in the open ocean. The |
common- peol problems involving anadromous fisheries, thus,
are of.fundamentally different proporfioﬁs thaﬁ the common
pool problems involving flood control and the discharge of
flood waters. S |

The use of a river for navigational purposes is some-

what analogous to its use for fishing purposes; Improve-

ments to enhance navigation can be financed by a service

- fee charged upon those using a stream for navigational

purposes. While ekclusion is technically féaSiBle and
service fees can be established to piage the burden for
the cost of an improvement upon the beneficiaries, a problem
may ?rise over the economic feaﬁibility of establishing such
markéting-arrangements. If the cost of coliecting-service
charges exceeds the revenues produced, then a system of
service charges would not be warranted on economic - ground.
‘The use of the hydraulic gradient of a stream for the:

production of hydroelectric energy is relatively easy to

3
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the use of a stream for the generation of power is a part
and parcel. of the common-pool, flow-resource- situation. ;
However, electrical power can be meteredfand;solduunder;;‘

cifdﬂmstances*thatxarewcrudely;analogous&to,&butﬁaimpier'-

L

thin;fthé*ﬁistributioncandnsalewof:watérﬂfbrﬂonathggkﬂq%ﬁ
usps.*fEreétrical energy-as a product derived-from:a comion-
poolwresourceﬁcin:beameteredxandmsold“tOﬁthe;ul;ima;eﬁdon-
sumer. | -
“Thus, ‘the provision bf;different*iyposyof&waterssﬁ%%ices
gives rise: to-special:problems inndeva1oping¢apprppr1a§?ﬁor—
ganlzational arrangements in a-water-economy. JvaiyinéwOrgani-
zational” arrangements may-be :available to: provide particular
types of servicos and create. opportunities forichoices. as
among the alternative forms ofrorganization.afwhereuagcom;
petitivé choice is;not directlybavaiiﬁble ahong;#endorsﬁof
Qater sérvicés‘ a ‘choice may be available from: among alter-
native institutional arrangements for organizing water -
service sgencies. ‘In the absence of-opportunitiesﬁfbm‘a.
competitive.economic choice, an opportunity for a&politiéal
chqice_oflalternative organizational arraﬁgaments@mayahéyb
consequences similar to those which would be. engendered by
a competitive market economy. o

In this chapter on the organization of water*service‘

\ A

agancies we shall examine the different organzzational
arrangements which form the basic infrastructure. of the %

California_water industry.  Consideration nil; be given 5?

(¥
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f£irst to the two different forms of private enterprise: the
non»profit, mitual water compenies and the profitable, or
commercial water compenies, Municipsl departments or munici-
pal utility systems will be examined next. Consideration
will then be given to the variety of public water districts
which render many different services in the California water.
industry. These are the principal forms of orggnization
used to supply water services to local communities of water

Uusers.

Mutual Water Companies

- Many of the early water resource dévelopments in.-
California were undertaken by private enterprise, largely
as an adjuﬁct of lard development efforts, In the case of
a mutual water cdmpany; a developer or 2 group‘of settlers |
acting jointlj would acquire a large tract'of-land for de-
velopmenf by irrigated agriculture.1 The land was fre-
quently sub&ivided into small parcels and the settlers
generali& planned to cultivate orchard crops, grapes or
other farm products with a comparatively high'égsh return,

In otéanizing these land development efforts, de-
velopers would organize two distinct enterprises--a land
company and a water company. All water rights.apﬁurtenant
to thé land were separately conveyed to the water company.

A system of water works to supply the various parcels of
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provision ave applicable to other municipal activities that
impinge upon municipal water services.

Municipalities, in contrast to nost public water dis-
tricts, are specifically authorized by the California con-
stitution to provide water and related utility services to
persons outside city limits. Extra-ierritorial service
to another municipality can only be provided with the con-
sent of such a municipality expressed by ordinance.?® Both
the extra-territorial operations of a municipal water system

and the annexation of adjoining unincorporate& iétritofy“is

a potential source of rivalry between municipalities and

other types of water service agencies.

The general concept of a municipal corpdrﬁtion, whiéh
has its fullest development in the organizatioﬁ pf-home-‘
rﬁle cities, has a number of attributes which makes‘it a
useful model for the organization of many'diffefeut forms
of public enterprise. A municipal corporation is a form
of public corporate orgaﬂization authorized under the laws
of a state for use by a community of people to create.
an organization to providé for local public needS. The
act of 6rganizing a municipal corporation, espeéially in

the home-rule tradition, permits substantial felxibility

in defining the area to be included within the incorporated

unit. The government of a municipal corporation is
generally vested with elected officials who represent the

members of the community who form the corporation. A
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municlpal corporation, in the case of a home- rule city, “may
even formulate its own charter as a constitutlonal -arranges
meng fOr-detorminlng:what munlcipal:se:yxces'shellﬂboup:oe :
videdzforﬁthedlocalhcommuﬂity,;what pouors;meyrbezexetcieed
over its: mun1c1pal -affairs -and ~how 1ts government shall be
organlzed Provisions for- leglsla:ion by 1n1tiat1ve pet1* :
tlon, for referenda, for- the :recall of -public officials- |
and4ford90pular:participation'1n\theﬁrevisionmoffmmnicipal'
.charters are common features of munic1pa1 government in
Caleornza.‘: | - | |

? thle c1t1es may~themselves zbe. character1zed as
general purpose munic1pa1 corporatzons they‘often come
to resemblexholdxng companles exerc151ng 11m1ted control
over ‘semi-autonomous department54hav1ng quaszecorporate.,‘
status of their own.. Mhn1c1pa1 water departments and... -
other mun1c1pa11y-owned ut1lity operatlons are especially.
apt to-acquireusemlsautonomous.corporate status thh;n=~‘
the§§trucf0re¢offcity.governmeﬁt.' The organizafioh of ..y
muniéipallyeopenamed, waier service agencies forms part

of h-cqulex;Stnucture of political and administrative -

3

decision hekingqarrangements associated with the congeptib.
of local selfﬁgoxernment as expressed through the pro-

visions of a-city charter. ' x
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‘an “overlay agency." The nature of its operation depends

Public Water Districts

Public water districts were first deﬁeldpéd in California
to prﬁvide water services in rural areas. 'Thgir form-of
organiiation included many features of the sutual water.
company wi;h the addition of important govefnmental powers
of taxation and of'eminent domain. The variety-of.public‘
water districts authorized by the Califbrni# legislature
has greatly expanded as the California water industry has
grown, Different types of districts have been created to

provide water services in rural areas and to provide urban-

type water services for urban areas not incorporated as muni-

cipalities. In each of these types of districts, serviée‘
is prdvided to individual nger users such as fhxmdrs, house-
holders and business firms.

Another type of public water district proyides.service§

for other public water distriﬁts, municipalitiés, mutual

_water companies and commercial water companies and has come

to have an important place in the California water industry;

These districts usually operate as intermediate producers

and wholesalers of surface water supplies or as agencies
responsible for managing ground water supplies. I shall

arbitrarily refer to this type of public water district as

upon the existence of a service area or jurisdiction which

overlaps the service areas or jurisdictions of several
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éatel service agencies being served by a supplémental water
supply The. overlay agencies serving other water service

agencies usually have structural _characteristics: which; d;ffer

:
f:pm;thqsaﬁpubkxc;distric;s;supplxxngswater-S§§¥i595-4l§egtly

to members of a community. The.subsequent discussiontggﬁ
public: water- districts wilr,distinguishzbetwaan;thgsaatyps
types. of organization. S

Public Water Districts Providing Water w "
Servzces to UItimate Consumersor Final Users ‘ :

Paradoxlcally, the first public. dlstricts organlzed to
prov1de water services for fhrmlng areas. in Calszrnma weren
organized to prevent flood damage and to draxn swamp and.
oyerflowedllands. They were fqrmcdaneam-theuchannalsmqf
tﬁe-Sacfaﬁento .and San Joaquin-rivers,‘in thé-Déltafregionv
;here the two rivers join before flowing 1nto San’ Francisco _
rbay, and in the lowlands of the Tulare bas1n. These“areas
_ of fertile river-bottom land all required the construction |
of dra1nage.works and levees to make them available for; in-
tensive éériqul;uie.‘ Tﬁe reclamation districfs authgfized
by, state.legislation enacted in 1868 contain most of the:
elements,of organization characteristic of pubiicauatéﬁz
distrlcts. | _ %

. The organization of a reclamation district under the
ngclamatiOn district legislation of 1868 could‘be~ipiti§;ed
_b;~a petition signed by persons holding certificates of%

pﬁrcha#e_or,other evidence of ownership 'representing .
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one-half or more of any body of swamp or overflowed, salt .

marsh or tide lsnds susceptible of one mode of reclama-

tion . . . .m0 The county board of supervisors was re-

quired to hold public hearings upon the petition. Upon
finding that the boundaries ofethe district had been
properly drawﬁ and the petition had been prcpérly formulated,
the board could issue an order creating a reclamﬁtion dig-
trict.

OnEe drgaﬁizing formalities had been completed, the
petitioning land purchasers were authorizéd to:ﬁo;dain and

establish such by-laws as they shall deem necessary to

‘effect the work of reclamation and keep in repgif."z7 The

petitioners were also authorized‘to elect three of their
number to act as a board of trustees in managing the affairs
of the diStrict. Both ‘the adoption of the by-laws and the
election of the board of trustees were to be accomplished
Yby the_votes and signatures of the holders of certificates
of purchase or patents representing at least one hhlf‘of'
the land sought to be reclaimed, 28

Thérboard of trustees was vested with authofity to
elect one of its own members as president and to employ
engineers and others "to survey, plan, locate andrestiméte,
the cost of the works necessary for reclamationf to deter-'
mine the lands that would be needed for righté of way,

drains, canals, embankments, etc.; and to construct, main-

tain and keep in repair all works necessary for the dbjéct

Lt
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%ﬂ Qiew,“z? The board of trﬁstees of any reclémation;dis4
érict forwwhich_by-laws had beeﬁ recorded was also vested
Qith power. to acquire property, bothvwithin;andcwithouéthe
dist;;c;;_thagmwas.necessary,for the3re¢1amgﬁiqnwplanﬁénd-.
to.provide "materials forathgﬁcbﬁsirug;ioh,mﬁaintengnqg;
ghdwyepéix”the:eof."so ‘If.a voluntany;purchasepcouldfppt‘f
7 l;e made,. the board: of. trustees- was..given. the. authori ty,».'.to;
acquire land.and: materials. by condemnation. proceedings.
| Thg.pogrd;of trustees was authorizadﬂto;exegute;ghe;u
necesgéty;reclamgtiqnuworks‘eithef.“bytc0ntracf;orﬁhx;&ayﬁs
work,P,of;by=both,modas,depending%gpgpywhi;hain;their;juggé
hent.was,."most_conducive. to: economy,. §¢cu§itiﬂf=_‘énd-;-r?exrfec?ff

tion in the work to be done,Tsl

' The: trustees: were: Te=
quirpd.téakegpaan account of all. expenditures-and.a recoxd

of all contracts which were to be open "to the inspection

of any person:interested in theJdistrict,:orrtheirnagégps
32 -

,;f attb:heys;and to the Board of Supervisors."
. Once a: plan of works had been approved and an és?&pate
of cost made;. ''together with estimates of inﬁidentglyeg;‘
penses ofnsupg;intendence,i;-epaigs,eté."s3 ;hé,ﬁoardzpf;
ltrustees'ﬁasyrequirgd\to submit these plans andhp;opo;éls
to thercquntx;board;of supervisors (or to the 5ev¢ra;{?;
BqardsAjf located. in more than one county). The:board: "

of supervisors was_then required to appoint a bqardﬁoﬁg
‘Ehréeiqssessment commissioners. The assessmentlcommisi,,

sioners were required to "jointly view and assess upon-each

n .
j =,
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and every acre to be reclaimed or benefited thereby a tax
proportionate to the whole expense and to the benefits

M The tak was to be

which will result from such works."
collected and paid into the county treasury and placed
int&lan account to the credit of the district. The assesé-
ment waé,lin effect, a lien against the land. Any purchaser
of a tract of unsold state land located within a':eclamatipn

district with recorded by-laws was required by the law to

take the_land, “'subject to all of the provision of said'by-

laws, and the assessments levied in'pursuance théreof,'and

shall havé.all the rights and privileges enjoyed by the
original signers . .“35 |

'Most_of these elements remain as a basic part of the
legal structure of reclamation districts in,conteﬁpqrary
Califorﬁia law. The function of reclamation by drainage
has been supﬁlemented to permit reclamation districts also =
to perfbrm-thé function of supplying water fo: irrigatio‘n.36
Distribtsﬁarg now permittéd by statute to enlafge'theif

37 - Regular

boards of trustees to five or seven meﬁbers.
: o, ' N 38
elections are required at two or four-year intervals.
The voting formula now provides that each landowner in the
district may cast ''one vote for each dollar's worth of real
estate" owned by him in the district 39 The board of
trustees also has the optional authority to provide for r
the levy of an gg.valoggg_tax on all land and improvements,

in the district to pay operation and maintenance assessments.
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Reclamation districts may issue bonds as a means of financing
a#sessmeﬂtswother than operation and maintenance assessments.

A bond issue must be approved by the. landowners-of the dis-.

; ' . T, 41
trict by:a majority.of the:votes. cast.at.a special elecﬁan,

The ‘beginnings -of modern.public districts is.often:,
identified with the Wright Act.of 1887 authonizinguthefﬁfea-
t}én:of'irrtgation.districts. *The:HrightwAct;providedgforr
qﬁmorenﬁazefuliygdelineatedfstrgcture«of:gowernmentsyi;h a
hﬁardaéfgdirectors,uanaassessor, collectorand #rcasurg%d
éleétedffor-féut-yearatermsiof office.byxall:réhidgntSEQf‘ :
L gh; district qualified.to vo;gaunderatheagenéral:elgctgén

Lawéégfﬂthewstaﬁe.:-Théaéﬁrpqrg;egpowerﬁfveétedawith*thefH
_§6ard’6f:dire§to:5 in iffigatioﬁ-diétricxs-gre.b;oadly5§§—

fiﬁad.r'lnfthe course of time, .the powers have ﬁeﬁﬂﬂﬁxggnded
to ihcludé.pfdvision of many services othér fhﬁn'fhe,if#;-
gation‘5f~;gricultursl;lanés. Irrigation districﬁS?hayéi
Qubstaﬁﬁialﬁaﬁthority, subject to voter approval, to.create
bonded indebtednesses. A combination of taxes and service
charges could -be levied to meet both capital éosts¢§nd‘
curnent §perating expenditures. Subsequent legislationiQ
has introduced limits-which confine district taxg;,dqu:;
example, to levies upon land values Tather tﬁaﬁggppn,reai-
proPert} ggnerally. Irrigation districts were organizeé:
for muchilarger undertakings than,waS'originﬁliy-iyplféég'

- %

by reclamation district legislation.
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Most public district laws like the reclamatidn'district
legislation include provisions for 1) the services to be per-
formed, 2) incorporation standards and proce&ﬁfes, 3) organi-
zation of district government, 4) general statement of cor;
porate powers, 5) specific taxing, borrowing and spending
authority; and 6) methods of rebrganiiation including annexa-
tions, mergers and dissolutions. Other legislatgon also
places substantial emphasis upon provisions concerning
1) water rights, entitlements, and water_dist:ibution'poli-
cies, 2) contractual and agency relationships uifh‘other
water service agencies, and 3) organization of'speciai
imprévémen;.distriCts or zones of benefit for Spécihiiiéd
services rendered to a limited area within a public'ﬁater
district.

' ‘incorporation procedures for some‘public water dis-
tricts providing water services to individual usqré‘have
reference to & state agency such as the Public Ufilities
Commission or the Department of Water Resources in addition
to or in substitute for county boards of supervisors.

Since 1965, county boards of supervisors are also required -

to refer all incorporation of public districts and district
reorganization proposals to a local agehcy fbfmation cémmisgion
for review and recommendation. Incorporatioﬁ Standafds var}
with the éervices to be pexformed. _ :

The . government of most publié districts is-iésted with

a governing board elected to represent local water users.
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Iﬁ.mosﬁ ﬁrban water disfricts‘dnd in irrigation districfs,
eéch citiz@p,‘residéﬁt in the.districﬁ, is entitigdato;.
vote. Some.rural districts'assignAvotes;iﬁuproportionﬁ?
t .the. acreage.or, assessed.valuation. of: the.land. included-.
in ﬁhqydiS;riC; or. receiving.water:services.. - The fiscal.
authori;y;of‘ailrpublic watprﬁdistricishiszsubjectgtd~;g
speciah,ﬁxouigionshn.DistrictSfaraanevercgiyeanenerakg
ang.nnlimi;ed§powep:toﬁxgxnandutoﬁngﬁdﬁfundsa:,As$dis;.
txictﬁhuﬁdgrtakezmorewdiverse functiéns;,authdrity~tojgsﬁ
fabiish spééigigimppgyemént districtsbhashincrgﬁsed;signi:

ficantly.. The provision of domestic water-:supply:in an- .

ifriggxipnkdist;isiwzforaexampyeg-maymbegorggnizgd?thrqgghf

a spépiai_impppvementadistriqxgandzthe»co;;s;ofztha;;imgm
provement can.be assessed only uppn;those.ﬁi;hinwthﬁkarJ
improvement district.

Public: water district legislation frequently contains
SR o ;
special provisions regarding water rights and the entitle-

ment of water users to water supplied by a district. The
original WrightrAct creating irrigation districts, for..
example, provided that:

. all waters distributed for irrigation::. .
purposes shall be apportioned rateably-to .
- each.landowner upon the basis of the ratig: --

which the last assessment of such owner for:
district purposes within said district bears "

~to the whole sum assessed upon the district;

I - provided, that any landowner may. assign che“~ﬁ5

) ‘right to the whole or any poxaion of the
' water so apportioned to:-him."* _
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These appdrtionment and sssignment provisions are
limited io the special case of financing by tﬁx}tssessment,
and do not apply vwhen revenuas are derived from tolls or
sérvice charges. Where district revenues are derived from
tolls or service charges, the law only requirés that water
be distributed equitably among those offering to make the
requiréd payment.*3 The board of directors in each irri-
gationAaistrict is also required to establish "equitablef
rules for the distribution and use of water, wh1ch shall
be prlnted in convenient form fbr dlstributlon w1thin the
d1str1ct.'ﬂ4l

In considering the claims of a landowner under an |
assignment of a proportionate allocation of an itrigation
district's water supply, the courts have recognized the
validitx'of such an assignment as betweep landowners within
a district, but have rejected the claims of a landowner to
require thé'delivéry of water under such an assignhéht for
use outside district bouhda:ies.45 The right of a landowner
within a district to use the water acquired hf.the district,
as a consequence, is to be exercised in accofdance with -
district legislation providing for the improvemenf, by
1rr1gat1on, of lands within the district.

His right is always in subordznatlon to

the ultimate purpose of the trust. So _

far as he proposes to use the water for {

the irrigation of lands within the dis-
trict, he is proposing to use it in
furtherance of the purpose of the trust,
and is entitled to have distributed to

him for that purpose such proportion as
his assessment entitles him to.46
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Hqﬁever}jhe way not assign his share of water freé ffom_this

trust fbfﬁuse outside the district. The board. of-directors

of an ir¥igdtion district may,'however;émake:&atemponary .
'*EéisﬁbﬁﬁsufﬁlusHWaterﬁtoﬁuser5$outsideédﬁd£§trict;fﬁWhere

(3
2

' ft*haswhcqﬁired%utﬂbitymdb%fghtions%as‘awcundttidnibfﬁtbe

i

ﬁqqﬁi§ftibﬁfof“water rfghts#arrbadyﬁdedicated%to&pﬁbliq&
§ériice”ﬂiﬁﬂf§ttfdtﬁméy*béﬂroﬁuﬁred"&undérﬁfermsﬁGEM&aﬁ.
~to prov1de ‘foF ‘thesale of water: to ‘users-outsideithe. d1s-
ﬂtrict.

In= general most publlc water-districts™ are*requ1r:d
fgﬁprov;deﬂwaterﬂservtces 1n@accordanceﬁthhﬁgenGrakﬁrules
w@éféf-«féfﬁéh?-‘-‘»’ﬁséf‘:-féff-*=‘e§iif££~1‘-é_ti§¥ Afé"?th'e‘?:?isﬁ!he?%:l:iehé‘fit;f€-'a$§ée'a;:fl~
other‘ﬁsérﬂin*hié‘etassxofmSérviCesw;Iﬁﬁxhis%séhSQ,ﬂbdb}ic
ﬁétérjdtsfticts‘are‘subject £0£§%§ubliCPfoPityﬁﬁbFiSEtipn
‘si@ilat to.the utility responsibilitf»borherby cdmmerc§£1

water companies.

T F

Public Water Districts: __ganized to Provide
Water Serv1ces for Other Water ﬁgencies

Theﬂorgan1zat10n of public water districts which provide

'water services to other water agencies and not for: indxv:dual
water users’poses a“number of difficulties requirlng atten-
t1on to the ‘special circumstances that are 1nvolved in each *

case. As arconsequence where general 1eg1slation 48 used

'the-number of partlcular distrlcts 1ncorporated%under thgt

Y

_1egislat10n will be very small, The Metrdpolitaanatef:l

'i

-

District-Act.afor example,~has' been used to organize oﬂix, -t

,.ﬂ,. -l C | 302 BN
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one such district, the Metropolitan wéter Distriét of
SouthernVCalifornia.

As demands have increased for the organization of
overlay districts, there has been a marked tendency to use
special legislation creating'ﬁ specifically-named district
such as the Santa Barbara County Water Authority in pre-
fbrencé‘to generél legislation authorizing the creation
of county water authorities. Reliance upon special legis-
lation avbids the problem of instituting incoréoration
proceedings under general law. Where inborpofatiﬁn:pro-
Eedﬁfe; are uéﬁd under general laws.providing‘fﬁr ovef;ay
distriqt;, increased emphasis is placed upon ihe partici-
pation of state agencies, such as the-Departméht of Water
Resources, in those proceedings. | |

Public districts providing intermediate water services
are often subjeét to specific‘limitafions upon the water
serviceg:they may provide. Metropolitan watér districts
until recently were explicitly limited to ;he prqvision of
water at wholesale. Such a.p}ovision precludes a metro-
politan-water district from_bécomming a fullyrintegrated
water agénéy. Replenishment district legislation explicitly
expresses a preference for the provision of services through
contractual arrangements with other wafer agencies in order
"to avoid duplication of similar operations by existing

agencies . rd7
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The structure of-government within an overley dietrict
providing .intermediate water services varies substantially
ffem that-ofqpublic districts which serVE~iﬁdiViduai=wdféi
'usgns; Ihe;metrqpoiitan water*diStrict'feries-ﬁpbhﬂﬁfgfs;
temrof'indirect representation. The member-unzts des1gnhte
representatives to the metropolitan board ‘of directors:
Hhere representatxvesrare'elected'darectly by 1l vote;;“ :
in an ‘toverl':ay'::di‘s trict, suCh representatives are usually
organ;zed 1n relation to designated districts that take
account of subordlnate communities of 1nterest.' Anotherl'
method_fbr'govern;ng.anroverlar=distrlctwwhxchwisdﬁﬁtéf:
‘mineusgwithﬁa>é6unty,ié-tb'desiﬁﬁatevthevcﬁﬁﬁf? béﬁiﬁ?df
~5upervisers as the éx officio. board of directors: for. Ehe
district. The.State Reclamation Board serves-as thé*ég
officio gofefning board for the Sacramento-San Joaqhiﬁf
Drainage Dietriét which has generel jurisdiction oVéf“fé;
c{amation and.drainage efforts of local reclamatidn-digi
tricts in‘the Sacrsmento—San Joaquin basin. : ¢

The fisca1~powers of overlay districts usuailyffei '

o

flect the special circumstances involved in those typeéf
‘of services. A metropolitan water dietrict mayileif¥;
tax upon ail,property-in the district fq cover.capiﬁaf%'
costs and‘expenses'as well as charge for water sold at’
eholesale. Member units, however, may exercise aﬂ‘dﬁtgen

of paylng the equivalent of the taxes levied through

special water service charges collected from water users.

s
Ly
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Water conservation and replenishment districts have de-
veloped assessment levies or 'pump taxes" to cover part of
their costs by taxing the quantity of water extracted from
a ground water basin.

Overlay districts also make extensive use of special
improvement districts or zones of benefit in levying taxes‘
where a water service is being provided for thé benefit of
a limited locality within the district and is not of
general benefit for the district as a whole. Some overlay
districts are even authorized to establiéh advisory boards

for special improvement districts to take account of local

interests within those improvement districts.

fnter-agency relationships between intermediate

suppliers and local_water service agencies are fréquently
§ubjeét‘to complex contractual afrangements. The relation-
ship bé;ween the Santa Barbara Water Agency and its member
ﬁnits, for examplé, are established entirely by contractual
arrangements. Replenishment districts are tequired'to"‘
formulate & management plan as a part of theif iﬁcorpora-
tion procedures which gives quasi-constitutional status to
the inter-agency agreements which become a part of its

management plan.

Conclusion
The many different forms of public watet di$tricts

add significant elements in the structure of the California
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water ihdustry, In the rare cases, a pubiic district-like
thé East Bay iunicipal Utility District mﬁy provide a-
highly intégrated form of 6rganizstioﬁ,supplfinggwatexffo
allﬁyggidghgs%in its service area and extgnding?its$opefag,
gion,to.inclqde,the production and,transmis;ibn;owaatei,
from”digt#ntAsources in the High Sierras. In other circum-.
sganqgﬁ,.several,ove:layﬁaggpciesﬁmax coexist;in_proyidinga
ciifiérent~ intermediate water services to many. dif_f..ﬂren;:.
pUhLic,andfpriygte agencies which in_turn,sérve;localzﬁiggs,
The. large number, of different types of public'watgt,gigé:
éricts.petmi;s.mgny variations, to occur in thguorgap;ggw‘,
tion of the California water. industry.

P

Concluding Analysis

The different forms of both private and public enter-
prises which purvey water services for different groups
and communities of water users are supject to varyingyiﬁ-

stitutional capabilities and limitations. These capaﬁi;i-_

ties and limitations affect developmental opportunities and

the distribution of economic gain to be derived from-édVan-
tageous developments. Those who are in search of an ;ppro-
priatg form of enterprise for undertaking devempme_nta_i‘3

opportunities can be expected to choose the institutipﬁﬁl_

~ arrangement that will afford greater advantage relative to

the opportunities at hand. If these opportunities are
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subject to a substantial demccratic bias we would expéct
benefits to accrue to the Jocal residenﬁs or prbperty owners
who are water users. This concluding analysis ﬁakes a pre-
liminary'QSSessment of the allocational consequences which
can be expected to flow from different forms of collective

enterprise.

Mitual Water Companies

Mutuai water companies provide a.relativélf'simple
organizational structure which cen be developed with mini-
mal organizational costs at the time when a land developer
is-undeftaiing a subdivision of grasslands for an irrigated

agricultufe or of agricultural land for single family resi-

dences in a suburban neighborhood. The new residents be-

come sharehoiders. They acquire votes, choose a board of
directors, and pafticipate in the development of water ser-
vice policies. Under the non-profit form of cooperative
enterprise, water-pricing policies tend to minimize the
cost of water to the individual shareholder. The commﬁnity
of shareholders tends to capture the economic surplus to
be derived from land development opportunities after the
initiallﬁcquisition of land from the developer. 

After land parcels have been‘subdivided and acquired
by separate owners, the difficulties in organizing a'
mutual water company are very great. Where ground Aater

supplies are readily available, the organizer of a mutual
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cémﬁﬁnyfis confronted with the availability of an algerné-
t#ve.supply for anyone who is willing to pay for .the in-

spallationfof pumping facilities. vThis-difficulty:chh,l .
-dbétomema@seniousuobsxacle.ifua.mutual.ysreqo;ganizedutg |

Fiﬁport-afsupplamentary.source:of$water:supp1y. ‘The ,hold- .

oyf%wOulﬂﬁberfree to pump:frémggroumdawaterasupplieséénd
ipdireétlyggain@the%advantage,ofwthengupplementalhsﬁpﬁly' *
ﬂrw;thoutspéyingﬂfbrlit.nsUndérmthese$circumstances mth; -
=1nab111tyaof anmutual to include-without: thezr willing +COn-
*Ssent alleersonSrwho beneflt within its service.area:gcan
"pe-aéfatalaweakness.m‘MutuaISudohnoxﬁhavexxhexponera;Q¢tax
.indirectvbeneficiaries~orﬁforcenthéireinciusionawithinthe
?olléctiye?enferprise. -
N "Mutual companies are also-subject torseripus:liﬁi&a-
tions in ‘their capacity to borréw-funds from friwatQ4ih-
3¥astorsasince;improvembnts do not usually constituteré
?ien uponthe 1and benefited by the improvement;wﬁﬁgdprally-
‘guaranteedaioans arranged through the Farm Homefﬁdhingifra-
;ion-areﬁﬂeans of overcoming this difficulty.._Mutualéyatér
“companies:are one of the organizational structﬂresatﬁﬁt
farming and-suburban neighborhoods can use tbgqualifiifbf
;Federallyrguaranteed loans to install domes;icauater,ﬂ' | »
services

: A mutual company provides for effective decision=

_making arrangements in the sense that decisions can be

taken by majority votefwith;ﬁ.the specific structureﬂyf a .
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particular'mutual watgr cowpany. The‘interest éf the user-
shareholder i§ the dominant interest in a mutual company. .
Ih this sense, a mutual is designed to reflect the interests
of water users. When changes occur in the basic nature of
the enterprise and in the type of services being provided
for water users, mutual coﬁpanies are apt to be highly
inflexible. Boundary changes in service areas are not
easily made. The reconstruction of an agricultural supply
to meeﬁ é&nditions of urbanization may pose difficulties

in a mutﬁél company. Mutual companiesiare suﬁje&t to’éoﬁ-!
plaints for prbviding insufficient pressure,:capaéity énd
fire-flow in urbanizing areas. When such proﬁlgms reach
critiéai proﬁortions mﬁtual water companies‘éfe likely tor
be supplanted by ﬁunicipal water departments or public water

districts.

Commercial or Profitable Water-Service Companiés

The commercial water company renders a water service
for an economic return to the company's sharehélders who
need not be the company's water users. A conflict of in-
terest between shareholder interests and water user |
iﬁterests is apt to arise. In the absence af public fegula-
tion this conflict of interest can reach substantial pro-'
portions.r The rational entrepreneur managing a Eomnércial
water company would attempt to maximize profits by settiné

prices where his costs of production equal marginal revenue.
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He would "attempt to practice discriminatoery pricing to’
{
-take advaritage of varying demands for water. In such cir-

cumstanceﬁiécbnomic surplus would -accruetas -a-producer b

(

surplus 1n ‘¢ontrast-to -the consumer -surplus: accruing to-

4

wgterﬂusers 1n"afmutualfwaterﬂcompany; It is® thls ‘con-

o

flict of*ln 87E&st that gave rise tO'COnstitﬁtioﬁalieffﬁfms

T

tg réguliate- the “sale-6f watér in-1879 and-a -long- hmstory
of conflict ovér ‘the organization-of regilkatory arraige-

e

ments to“control wateéripricing and-watérssérvice policiés -

Ve

of*cﬂmmgrﬁi&f*ﬁater‘coﬁpan1es: : ' e
1 .

i The conflict of ‘interest betieen-equity ownérs -diid

watef”&géfsﬁinﬁéﬁﬁﬁﬁféiél“ﬁ56€f7GEMﬁaﬁiéS?Wiilwaﬁgo' T
be reflected‘ln “the ‘developiienit ‘of :joint: products whlch
accrue~to=water useérs. -Water preéssure and line’ capaclty
qffectf fire-flow potentials. Unless some arrangemént
existé té“éﬁﬁpéﬁs&téﬁdirectly'fdr fire-flow, a raiidﬁﬁ?
e;trépréheuf*ﬁﬁuld“seék:to'minimize his expeﬁdituréﬁﬂfdr
such servicés. Yet water users will Be highly sensitfve“
Eédthé risESﬁ%héY‘béat in potential fire losseé-anditﬁg
:c6§¥3 théylﬁéﬁr'fbr fire insurance. Other joint products

;such as water: quality-may reflect the same structure: of

1ncentives. : - I »,

e

The general thrust of public regulatory efforts: 1s
__to sh1ft the pr1c1ng and water service p011c1es ofhcommer- . -
;;a!*waterAcompanies in the direction of the nonprofltj

.Patuaiqcbﬁpanies or publiciwatér districts. The eq“iﬁf )

&
H
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interest of the shareholder is recognized by allowing a
'reasonable’ rate of returﬁ for the commercial enterprise.
With that modification, price is adjusted from a base
which covers the average cost of doing business. In turn,
the public regulatory agency is designed to be a mechanism
for the representation of user interests in deci#ions |
affEcting fhe operation of commercial water companies.
Mgchanisms for public reéulaﬁion may be highly un-
responsivé to consumer interests. Each indiviﬂual consumer
in taking remedial action will calculate the marginal cost
which hé mst individuailf béar as agaihsi-ﬁhé.ﬁﬁféinaih:
benefit which will accrue to him. Under these circum-

stances the costs of taking remedial action Qill usually

- exceed the benefits to be derived. The rational utility “

customer will endure problems without pressing for remedies

except in the form of relatively costless efforts. A

utility company by contrast may be in a position to make

substantial expenditures to influence political decisions
without adversely affecting the rate of return for the
enterpfisg. Political expenditures fbr‘campaign eontribu-
tions, lobbying efforts, and public relations campaigns
may be allowable expenditures calculated in th§ cost of
doing business before profits are determined. Utility
companies, under these circumstances, will have a ﬁubstanl
tial advantage over utility consumers in political bar-

gaining. This inequality of political effort leads to a
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consequence where profitable enterprises in a regulated.
industry -are able to dominate the selection ofrpublicféomis-
sioners. In such circumstances the question of who is regu- -

lating whom:becomes ambiguous and regulatory mechanismchan

‘beRuSGd,to:protec£~mohopoly enterprises from the -threat of

P .
compétitive rivalry.

Such “strategies ‘are .greatly minimized in ‘the California
water industry in those circumstances in which commércial

water ‘conpanies are -exclusively concerned ‘with the:sale iof

‘water to-consumers. -In general, alternative sources-of

water -supply availabre=from»grbundwwater<souréesfp1aégibimits
6nﬂWﬁiér‘pficing*t0~allow'fbrfonly a limited%ekerqisezdfﬁhn
monopol§wpower by commercial water companies. |

| Where conflicts do arise-’between water users:and

commercial water companies, the unwillingness of individual

‘users to séparately'bear'the costs of remedial action-

usually implies that some form of collective organizdtion

becomes necessary before effective bargaining canﬂtakéh

“place between:water users and a commercial company. If a

muhicipality'is organized within the water service-areéa,

the municipality may become the instrument through¥ﬁﬁtch

‘water consumers seek to articulate their interests, :Such ‘ o

éfforts may “eventually lead to municipal acquisitibﬂ of

" the water distribution system. Various forms of 'public .

water districts may also be used to articulate water

user interests in negotiating with a commercial water -

312
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company.. The outcome of such negotiations usualiy brings
a change .in the structure of the enterprise in which the.
commercial cbmpany is compeﬁsatad for its interests. either
through a ﬁolunfary purchase agreement or through pro-
ceedings in eminent domain. The public dis{fict or muni-
cipali£y becomes the new operator of thé water supply

system.

Municipal Water Departments
Municipalities arxe self-governing public corporations

capable of providing a wide range of municipal goods and

services for urban residents living within their terri- _”7

torial boundaries. Water for domestic consumpiibq, muni-
cipalrand_indqst:ial uses.'sewerage,faci;ities, storm
drains and felated water services‘ﬁay be prbvidéd by
different agencies of municipal government. Theéa'ﬁgencies
may be variously organized and in the case of some munici-
palitiés; manicipal water departments may have'autonomous
corporate status within the general siructure of municipal
government.

Pricing and water service policies will refiect the
non-profit status of‘municipalities. Much of‘the,economic :
surplus generated by municipai water developmeﬁt-iill

accrue as consumer surplus available to municipal resi-

‘dents’ who have an equity interest in property within a

municipglity. A water user who owns pfoPertyiiﬁ'h
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, m@nicipality will acquire a return on economic‘surplus in
much the same way as a shareholder in a wutual water com-
Pé“7° where;substantial‘developmental oppéftunities-exist _
'Sérplus.ia&ueSﬂwill.be reflected in the pricé of Laﬁﬂg;$ |

Municipalities may pursue an alternativé policy of !
‘ o

-

using *“'surplus" water revenues to support other municipal
sérvices;-‘The rationale for such transfers deépends upon’
the alternative sources of water supply aVailhBle fb*é .
mynictpatityr If the marginal cost of watef‘exceedé ;;&fhga
cosis-suchvtrgnéfers méy be reasopable. Muniéipﬁlitiéétﬁtth

b;oadapowerSAOf taxation, emineﬁt‘dbmain, and- policé powers

.....

t§ enforce mmicipal ordinances will be expected to Pfg"
vide better. joint services such as fire-flow and water
quality control than would be available throuigh sither’
@utuallor commercial water companies. Some munibipﬁifﬁiés
ﬁhere‘dé?eropmentai-opportunities are large ﬁill sﬁﬁﬁdf%~
ﬁ;omotional-efforfs to attract industry and other tyﬁéé

of urban growth in combination with other municipal-setvice
agencies. Water pricing and taxing policies may as“a con-
quuencq be biased toward the advantage of large uséfg;ﬁ
Qnd to the disadvantagé of small users, | :

The boundaries of municipalities will rarely beé: de=
vised'to‘take account of hydrographic areas relevait to
the. management. of water supply systems at-their,soﬂiéég
@nniciﬁal watei departments, as a consequence, will fﬁ;ely
%?_able'to reflect the diverse interests invqived‘in‘ﬁbe
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management of water producticn areas. Where théy undertake
water production pfﬁgrams in territory-qutside their juéis-
diction municipal departments will become involved in-subi
stantial cbnflict with residents of those aréas; Municipal
watér depﬁftments may seek recourse to the orga&izétion of
public water districts, joint oﬁerafing agreeméhts or con-
trac;ual arrangements with the large~scale,-waterﬂpmoductibﬁ
agencies to deal with such problems. | _

In large cities where access to municipal office is
effectively pré-empte& by political entrépfenéﬁis whd.‘ |
regularlylnominate slates of candidates for muniéipal‘éffice,
conflicts of interest are also likely to arise between those

who control major municipal offices and those'whqroperate

~a major revenue-producing service within the municipality.

This confliét of interest is apt to be asgociﬁ;ed with
speciﬁl provisions bearing upon the use 6f funAS'deriyed
froﬁ water revenues and the independent corporate status _
of the municipal water department apart from-othef depart-

ments of municipal government.

Public Water Districts

The sfructural charaéteristics of publiﬁfyatér di;ériéts
has a strong similarity with municipal corpbrationi except
that>public water districts are usually organized to pu%vey
water services only. In rare instances such‘as ifrigation

districts, legislation has authorized the provision of other
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¥
ﬁf3cellaneou5 public services such as the maintenance of

*
' pub11c axrports The narrow range of‘functidﬁs*ﬁéf?ﬁtmed

by most? pub11c water districts permits the design of
2 Virious Eoniditions 6f ‘organization to be reYated spscifi-
" ¥%dlly ‘o- the" function to be performed: - Water consetvation

-di?fiict§$and-water féﬁféﬁfshhent“diBtfictﬁf“féf*exiﬁple,.

r) -

B mdnageuent programs*that -can be vélated to part1cular :

-#ﬁhydrographtcﬂaraas. : R
"'public-watérdistricts that supply watr“sérvicés to

e t’ﬁé’é-fm:t‘imate-'-'cdns‘ﬁmér are ‘Usually designed ftb*:%i-'é‘f-1-ect§é-ffﬁse'r

interests szmilar £6~mitug1" ‘companies: and*municapalitles.

Any economic surplus. generated by 8 publtc—water district

K3

-w0uld'tentho-accrue as consumer surplusf*”PuBIiEFQEter
dlstricts are usually less -exposed’ than munlciparfwater
departments to“thé transfer of funds to be used $6 flnance

other departments of government.

-

However, the overlay districts which provide® inter-
mediate ‘water services to other water agencies: “are’ apt to
fhave-onlyﬁweak ties to the ult;mate'constxtuency of“inq '

.~terests*ﬂéing'served Mechanlsms of indirect” representa-
i tion, or of ex officio representation, substantlally con-

;straln the voice of the ultimate water user 1n*the"affalrs

i
%

’zﬂﬁf overlay districts. Some overlay districts:ﬁﬁy become

little more than intermediate fiscal agents concérhé&ﬂwith
T.-

. the f1nanc1ng of water ‘services in different serv1ce~areas.A
! : n
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They contract either with the Department of Water Resources

or the Metropolitan Water District of Southern California

to discharge the financial obligations for water services

and in turn contract with other water service agencies

whichrpurfey water to the ultimate consumer. Both the
Department of Water Resources and Metropolitan have explicit
criteria which contracting units or member units‘must meet.
There is some tendency for the overlay districts ihich be-
come contracting units for the Department of Water Resources
or membér units of the lHetropolitan Waiér'ﬁiﬁﬁfiét to be-
come 'sweetheart't districts which are nrgénizéd‘mbre uqdér,

terms cohgenial to their sponsors than to the taxpayer-

residents of those districts.

Concludihg Evaluation

The different forms of collectivg éntetpriﬁe comprising
the infrastructure of the California water industry offéf'
potgntial‘for.economic advantage in the operation of water
distribufion systems and the development of water manage- -
ment in smaller hydrographic areas. By taking joint actions
to meet the demands of larger numbers of water users a net
ecoﬁomiciadvantage can be dérived. -Whefhef or”ﬁat'fhis
advantage meets the requirement of equality of opportunity--
tha; 1) each person will have an equal right to gﬁe mbst'i

extensive opportunities compatible with a like right to

all other individuals and 2) inequalities in opportunities

. : ¢
are tolerable only a) if such inequalities work out to
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everyone 'S advantage and b) if access to the p051t1ons
created by such inequalities are open to a11-~depends upon
tPe form-offorgan1zat1on . - o .

The‘form ‘of “organization.inherent -in commercxal water

compan1e5 could meet - the cond1t1ons of equality -of “oppor-
tunttyﬁonlyvlfrpublic regulat1on werefableﬁtowattalnﬁsolu—
q}onsAdhichvwerefequivalent'to'those-which*effettiveﬂéompea
éitionﬂﬁduldﬁsustainqinia competitiveﬂproduceumankethf%:
Qistoricarly,JCONmercial~companies:have depaitedaradibéily.
ﬂffoh thié%:;qﬁirement. Howevér,'theﬂayéilaﬁilitfiof
§1terh££;ve950urce5?ofawatertsupplysduringemuchﬂﬁfdyhé_
fweﬂtiéfﬂ?centﬁr&ﬁhas?cOhtribUtedwmarkedlyuto*aﬁgreatar
"éﬁﬁaiitf¥§ff0pportunity’for%those~servedhbyﬁéémmerciéi?ﬁater
‘.éémpéniéﬁ;! | |
Mutual water companies, municipal'water'AepaIPmﬁﬁgs'
?nd,publiéﬁwaterfdistricts each offer strong ?rﬁspects;;f'
ﬁeiﬁg-able?t05meet requirements for equality 6f'6ppor$gﬁity
inhbrgnﬁjinnafdemoératit ethic. - However, eaéh'form$6§;"
organizétiOnﬂmay be subject to conditions which depééthrom
tht ndrm. “A'mutual water company may be higﬁly:ﬁnrésponv
sive‘tthhe&changing-demands of its-constituentsﬁwheﬁ%ﬁ
:patterns'of-land use are undergoing basic cﬁﬁnges. Mun1c1- i
pal water departments can be subject to highly selectxve
;benefits for those able to dominate processes ofﬁpolﬁgical .
éhoicef ’Public water distriéts which provide ihtermgﬂ?ate

‘waterfservices-to other publicnagencieS'may'beﬁﬁme relatively .
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insensitive to intere#ts of taxpayers és.against thé in;'
terests of other water service agencies;- The‘responsiveness,gf '
overlay districts depends more upon the competitive rivélry and
bargaining among water service agencies than upon con-
stituency ¢onfrol through the internel decision making
. structure of the agency. .
All local water service agencies will be Iiﬁited‘ip.
the range of water services-which they are cdpabla of pro-
viding because the hydrographlc areas relevant to different
‘services w111 vary. Hhere any one agency is appropriately
organxzed to serve a partxcular constituency of water |
users, “the provision of that service may engender social
- costs which impair other joint and alternative uses of a
water- supply system. The megnitude of suchvprobleggrwill
vary with particular environmental conditions and with
the efféct of aggregate demand upon the §vaiIgb1e7surp1y |
of water at the source. Thus, conditions which‘may'be '
| relatxvely optimal under a given organizatlonal structure |
may be quite insufficient to meet new problemsrequ1red
bf new patterns of development. As a consequence-,' no-
single pattern of 6rganization to provide;watérrservices
to communities of watér users will be sufficiehi ovef i
-time to respond to chaﬁging patterns of demand for diverse

types of water use under varying conditions of ;upply.?
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FOOTNOTES i

The first such enterprise was organized in San Francisco
by & group'of fifty individuals whovformed the: unincorporated ;
Los Angeles Vineyard Association:to’ develop- cooperatively a !
“$ract of“land:in:what is:now:Anaheim,:Californie, . A"tract
“‘0f 1765 acres of land with riparian: right. to:the. Ssnta Ana.
“F¥iver was - acquired -from ‘the Rancho-San-Juan y-Cajon.dé

- ~Santa ‘Ana. ‘' The. Los Angeles Vineyard: Society was. incor-. . *
pordted-in 1857 to develop .this: tract. ~The:development in-
cluded the construction of diversion works and a canal:to
Transport-water-to-all of-the:land: in the -tract.. -.In-1859, -
the association formed the Anahein Water Company..and-the

~ Los Angeles Vineyard-Society transferred. ali: of: its.water i
rxght rights of- way, -canals,- ditches: and. other: works: to f

“the: Haterﬂcompany +William Hammond :Hall -gives.the: followxng
account of -‘the ‘development: jre

e,

"‘The ‘'stock of the .Anaheim -Water Company was ™ |
“divided-into fifty-shares, which were .issued, . |
“-one -each; to-the-owners: of the fifty vineyard -
fﬂots with the-understanding.that..each:certi-
“ficate of stock- and -the. water-rzght repre- -
-s=gefited “thereby;-were: to- be-appurtenant.to
. the vineyard lot -having the corresponding .
“Hpumbercand letter; -so.:that: noisale . or: trans:
‘fer of the stock, or of the water-r:ght
- ‘fepresented thereby, .could be made or:would"
- be recognized, ‘acted upon, or binding upon |
vthe ‘company, except by the conveyance of _
~the ‘vineyard lot to which the stockrwas }f{
""w%appurtenant. SR

RV
l

william Hammond Hall, Irrigation in Califbrn1a [Southern]
_(Sacramento* 1888), 618.

‘ > Zyells Au “Hutchins, '"Mutual Water Companies in. Caleornia
"Wand ‘Uteh;" Farm Credit Adminjstration Bulletin No. 8
(Hashington, 0.C., 1938), 39-40.

B 3Ibid;; 147, o 1;“_ 'z},‘

Ibld ", . . When large improvements by; mutual
c ompanxes seemed in order the market for their.bonds in
many sections of the West exclusive of southern:California
- -was- often sufficiently narrower than that for: comparable -
/district-bonds to induce the formation of districts.” ‘
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11

SCharles H. Lee, "Subterranean Storage of Flood Water by
‘Artificial Methods in San Bernardine Valley, Californis,*
in the California Conservation Commission's Report 1013
(Sacramento: 1913), 342-350.

6Ca11fbrn1a Conservation Commission Report, 1913
(Sacramento: 1912), 276. :

7Edward F. Treadwell, in The Cattle King (New York: The
Macmillan Company, 1931) relates how discriminatory pricing
was practiced by the San Joaquin and Kings River Canal and
Irrigation Company. Miller and Lux received water at one-
half the rate charged others and could freely take water
surplus to the needs of others. See pp. 67-73.

8Samuel Edwards Associates v. Railroad Commission, 196
Cal. 62 (1925). The court held that both those who
"expressly or, impliedly" hold '‘themselves out as engaging
in a business of supplying water to the public as a class"
are included within the definition of public utility.

%allen v. Railroad Commission, 179 Cal. 68 (1918);
Richardson v. Railroad Commission, 191 Cal. 716 (1922).

1ol.ukrawka v. Spring Valley Water Company, 169 Cal. 318
(1915). .

Butte County Water Users Association v. Railroad
Comm1551on 185 Cal. 218 (1921).

lzLoc. cit.

‘13 H Leavitt v. Lassen Irrigatlon Company, 157 Cal. 82,
83-11909) The courts have held that "A public service
company which is appropriating water under the constitution
of 1879, for purposes of rental, distribution, and sale,
cannot confer upon a consumer any preferential right to.the
use of any part of its water. All are equally entitled to
share in the use of the water who pay, or offer to pay, the
legal rate and to abide by the reasonable rules and regula-
tions of the company."

14 See standard forms for "Tariff Schedules Appliéable to
Water Service" used by California Public Utilities Commission.

lsln Pacific Telephone and Telegraph Co. v. Eshleman, 166
Cal. 640, 663 (1913), the California %Yupreme Court included
the fbllow1ng among the regulutory powers which can properly
be exercised in the regulation of public utilities: "3. The
right to make orders and to formulate rules governing the
conduct of the public utility, to the end that its ’
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fficxencx *_z_be built u up and the public and its employees
‘be accorded desirable safeguards and conweniences " (Em-
phasis added )

16The tenor of Public Utilities Commission proceedings and
the author1ty implicit in these proceedings is reflected
-in *tiwo* brief ekéerpts ‘from"the ‘findings in-a décision*of
‘the ‘California Public Ut111ties ‘Commnission (57 PUC .
QOpinions ‘and Ordér's, ‘586, ‘589, 590) regaiding the’ applica-
“tion of" the D?Ee‘Water Company, Orange County, for a rate
1ncrease

The Commission ‘finds’ that applicant's “gEti. ¥
mates of Yevenues, expenses and rite base
‘For‘the ‘year <1959 <dre liirealistic, unraliable
and ‘unreasonable. The estididtes of ‘the
, Comm1ss10n ‘Staff, however, ‘are found to ‘be’
‘fair and Teasonable and are ‘hereby adopted .
© - 'for "the “Fate:making purposes “of the pro-
ceedlngs . « . . In the basic mattq of
" ‘main<éxtension pract1ces, ‘the 'Commission
_finds “that applxcant ‘has ‘extended its Wate:
, system into terr1tory 1nto whlch it hJ

: ,suns of money out of Teéveiiies to defray the
- 'tost of capital additions to appli¢ant's o
- plant, both within and without the certified
area, made by persons #s advances for con-
*  struction, clearly constitutes unlawful .
‘conduct, reveals a failure to recognize’ the
- minimum responsibility incumbent on the part
- of ‘the applicant's minagement; and indicates
‘a failure to apply prudent management prlnci-
ples in the conduct of the applicant's publlc-
utility water business. Further, it appears
.that "applicant mey have contracted for long-
térm debt without having obtained this :
Commission's authority as required by law. R
. The ‘Commission would be derelict in its duty
- of ‘protecting the public interest if it were
to countenance any continuation of these
unlawful and imprudent practlces or permlt
~ the burdening of utility customers with -
o .. addéd costs attirbutable to such 1mproper
"'--practices ‘The Commission concludes that .
" applicant must immediately cease and desist ; -
~ from any extension practice which does not
.. comply strictly with the lawfully effective
¥ - Rule No. 15 concerning main extension.

U
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In a subsequent contempt proceeding, fines of $500 each
were assessed by the Public Utility Commission against the
Dyke Water Company and against its president, Dyke Landsdale,
for violation of Commission orders regarding extension of
service areas. (57 Publie Utility Cormission Opinions and
Orders, 526-534.)

17See Chapter 5, Constitutional Authority for the Orgsnization
and Conduct of Local Government, 190-191,

1805 Angeles Gas and Electric Corp. v. City of Los Angeles,
188 Cal. 307, 317 (1922).

1gCalif'ornia, Constitution, Article XI, sec. 19. See
Chapter 5, Constitutional Authority for the Organization and
Conduct of Local Government, 189-194, _

20sophie H. Shelton v. City of Los Angeles, 206 Cal, 544-549
(19203, ‘ | |

21Loc cit. This position was also confirmed in Degartment '
of Water an and Power of the City of Los Angeles v. James P..
Vroman, 218 Cal. 206, 217 (1933). § T

zzEdward F. Whrle v. Board g£ Water and Power CommiSSLOners,
211 Cal, 70 73 (19307 —

23“ C Mushet v. Department of Public Service of the City of
Los Angeles, 35 Cal. App. 630 (1917).

244, W. Mines v. R. F. Del Vaile, 201 Cal. 273 (1927).

25Ca11fbrn1a Const1tut10n, Article XI, sec. 19u

26
Lal1fornia Statutes 1867 68, Ch. 415 Sec. 30, 514- 515
(Emphasis added )

27
Ibid., sec. 32, 515.

8Loc. cit.

2glbid., sec. 38, 517. ’

30 .
Loc. cit.

Loc. cit.

2
Loc. cit.

331bid., sec. 33, 516.

34Loc; cit.
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%1bid., sec. 35, $17.

'§PCalifo:nia'Water Code, sec. 50910.

371bid, , sec. 50601.

¥ 1bid., sec..50730.

gt

‘ 3_9%; sec.. 50704.
401bid, , secs. 51360-51365.
- *l1big. , =sec. 52203 ]
42Ga1iforniaxSta;utes,~&887,fGhi¢34,$see.~11,j34.
54§Galiforﬁiaj§ggg£5§9953 sec. 22252.

~441hid.., sec. .22257. |

a5, L

*10id., S04,
47

C#IiforﬁiaﬁEEEEE;Code,usec.usozsx,
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*2Jenison v. Redfield, 149 Cal. 500, 502 (1900).



