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Abstract

Environmentalists, mining advocates, and politicians have been battling over the permitting of

the PolyMet mine in Minnesota’s Iron Range for north of a decade. The process has been

extremely controversial and convoluted and a number of permits have been granted, then

suspended, and now remain in limbo. In this paper, I apply the steps of the Institutional Analysis

and Development framework in order to explain the factors that have governed this process. I

begin by explaining the background of the region and its relevance to the case at hand, including

the history of the Range’s declining mining economy, the health risks the mine poses, and a

landmark case of environmental activism. I then establish the conditions near the site of the

mine, the attributes of the community (with special attention to valuations based on historical

memory and environmental imaginaries), and the network of rules-in-use. Next, I explore the

long timeline of disputes over the mine, explaining how rules have been applied, shifted, or

circumvented, how participants strategize, and what the situation looks like at the time of

writing. Finally, I conclude by exploring how different participants may evaluate the mine’s

status as it stands and lays out what a best-case scenario might look like.
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I. Introduction

Minnesota has recently been at the heart of multiple environmental controversies: the

state climate agenda, the Line 3 oil pipeline, and the permitting of two mines in Minnesota's Iron

Range, the Twin Metals and PolyMet mine projects (Orenstein, Five environmental stories,

2019). While all of these are microcosms of broader clashes, the mining projects in particular

demonstrate how these clashes have manifested in Minnesota’s Iron Range.

The process has been tumultuous: permits granted and revoked, laws and regulations

proposed, changed, or rolled back. The PolyMet mine, in particular, has been a site of

contestation between the industry and environmentalism for over a decade. PolyMet began the

environmental review process in 2004, was thought to be ready to be constructed in 2019, but is

now stalled by litigation (Dunbar 2013; Karnowski 2019; Associated Press 2021).

The stakes are high. If it opens, the PolyMet mine, also called NorthMet, will be the first

copper-nickel-platinum mine and processing facility in the state (Minnesota DNR 2021). While

proponents tout its potential to create 360 direct jobs and 1,000 spinoff jobs, opponents

emphasize its environmental risks, especially the pollution of the St. Louis River watershed,

which drains into Lake Superior, the largest of the Great Lakes (Bjorhus 2019; Orenstein,

Switzerland’s Glencore, 2019). Given the significance of the mine and complexity of the

timeline, the factors that have governed the process warrant examination. The objective of

analysis for this paper is to explain how the interaction of a number of variables including

participant valuations, shifting rules, and participants’ strategies have altered and still influence

the permitting results.
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II. Theoretical Framework

The paper will employ the Institutional Analysis and Development (IAD) framework

outlined by Elinor Ostrom. As Ostrom and Margaret Polski explain,

“One objective of the analysis is to identify factors in each of three areas that

influence the behavior of individuals and groups in the policy situation: physical

and material conditions, community attributes (culture), and rules-in-use. Two

other objectives are to identify and evaluate patterns of interactions that are

logically associated with behavior in the action arena, and outcomes from these

interactions.” (Polski and Ostrom 1999, 6)

These tools help to examine the conditions constituting the recurring problem of whether

to issue permits, open a mine, and govern those that open. In this case, the use of the framework

is intended to help understand how PolyMet’s permits have been issued, denied, reversed or

upheld, the implications for the resources at hand and the participants who rely on them, and

what factors we may expect to matter moving forward.

III. Historical Background

The dispute over the mine is inseparable from the history of mining and environmental

activism in the Range. This section will cover the rise and decline of mining in the region, its

impacts on local communities, and a monumental legal battle. These factors contextualize the

simultaneous importance of mining to the region’s history, economy, and culture, and the

urgency of its risks.
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What is the Iron Range and why does mining matter?

The Iron Range is also known as the Range or the

Arrowhead region of Minnesota. It was a dominant iron

ore source in the late 19th and early 20th century: by the

1950s, more than 80% of ore extracted in the United

States originated in Minnesota (Minnesota Public Radio

2006). The economic promise of ore increased

immigration to the region. In 1885, fewer than 5,000

people lived on the Iron Range; by 1920, there were over

100,000 (LaVigne 2015).

After World War I, World War II, and the Korean War, the industry’s fortune declined.

The 1960s and 1970s saw decreased demand and the closure of many mines (Bahnemann).

Tonnage fell drastically, from 80 million tons in 1953 to 46 million in 1964 (Manuel 2015).

At the onset of the mine closures, businesspeople remained optimistic at the prospect of

taconite mining. One report explains:

“Specifically, it was in 1963 that employment in the Mesabi range had sunk to

43,700 as a result of all the mine slowdowns and closings…. Now, thanks mainly

to taconite, the downturn is over…. Mesabi employment had climbed back to

51,200...” (Sutton 1965)

Optimism slowly tapered. In the early 1980s, the country was hit by a period of deep

recession (Auxier 2010). The Iron Range was not spared. A story from about a year into the

recession chronicles its impact:
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“...a depression has fastened upon the Iron Range and is holding on like a dog to a

bone. Perhaps 11,000 of 12,100 miners are laid off…. unemployment is

enormous. It is far greater than the national rate…” (Serrin 1982)

By 1984, the national unemployment rate had fallen to 7.2% (Auxier 2010). The Iron

Range’s deep misfortune continued. One piece lamented that as many plants closed, “with

unemployment in some communities running above 40%, many workers are giving up and

leaving” (Richards 1984).

The threat from competition intensified as Brazilian mines increased production

and promised to deliver ore at a price 25% lower than ore from the Range (Greenhouse

1985). Between 1980 and 1988, the number of mine workers employed on the Mesabi

Range dropped from 14,000 to 5,500 (Manuel 2015).

The industry has continued a long downfall. Mining companies have been

impacted variably by the pandemic and some mines, such as Hibbing Taconite, remain at

risk — as do the thousands of workers they employ (Burnes 2020). Copper-nickel mines

like those proposed by Twin Metals and PolyMet reflect a broader pattern of new forms

of mining being promised as a solution to the industry’s decline, similar to the promise of

taconite decades ago. Two takeaways from this summary are useful: first, that the

industry has been in a precarious position for decades, and second, that its long history in

the region has left a deep imprint on the population’s historical memory and culture.

Environmental and health impacts: a brief summary

Mining of all forms has long been associated with a number of environmental risks,

including soil acidity, water degradation, and increased emissions and pollution (Hudson et al
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1999, 7). Mining ore creates large amounts of waste by nature because the ore is a small fraction

of the total mined material (Dudka and Adriano 1997, 590). The waste may harm the health of

local communities, for example, by introducing harmful elements into the food chain (Stewart

2020, 1155). Copper, nickel, lead, and mercury — the products and byproduct of the mine —

can, in high quantities, be associated with pain and illness, neurotoxicity, and possible

carcinogenicity (Entwistle 2020, 76-77).

The mining industry in the Range has produced immense waste. The waste landscape of

mining in the Mesabi Range, including tailings basins, open-pit scars, and mine waste, covers

125% more acreage than the iron formation itself (Baeten et al 2016, 1044). Taconite workers

have been found to have higher than expected death rates from mesothelioma, lung cancer and

heart disease; more time in the industry was linked to the higher incidence of mesothelioma

(Finnegan and Mandel 2014, 7).

The PolyMet mine would be the state’s first copper-nickel mine, a form of sulfide

mining. Sulfide mining refers to mining metals found in sulfide-bearing rock, which must be

disposed of after the desired metals are extracted (Minnesota Environmental Partnership 2018,

2). When sulfide ores are exposed to air and moisture, the chemical reaction that occurs

generates acid mine drainage that can pollute nearby ecosystems, particularly rivers and

groundwater, for hundreds of years (Sierra Club). Sulfide mining is associated with numerous

potential dangerous chemicals such as arsenic, asbestos, cadmium, lead, and mercury (Onello et

al 2016, 51).

Mercury is particularly dangerous. Mercury discharge is likely to not only be detectable,

but in some circumstances exceed water concentration limits; the project likely would also

increase mercury methylation and sulfate loadings to wetlands and rivers (Maccabee 2010, 1147,
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1149). Even under a best-case scenario where PolyMet could reduce concentrations of mercury

and sulfate to the degree the company claims, seven of its discharge outfalls (SD004-SD010)

would deliver an estimated 64 to 103 kg of sulfate and up to five grams of mercury available for

methylation per year to the headwater wetland of Trimble Creek, a single tributary of the

Embarrass River (Branfireun 2019, 5). The monitoring conditions outlined in issued permits

have been criticized as inadequate to detect and prevent the harms of mercury poisoning

(Branfireun 2019, 9).

This all compounds an existing danger to Minnesotans. The receiving waters for the

project all have mercury concentrations exceeding Great Lakes Initiative water quality standards

of 1.3 ng/L (Maccabee 2010, 1146). One-in-ten infants born in the Lake Superior region already

display heightened levels of mercury in their blood and rural and tribal residents are especially

vulnerable on account of their greater self-caught fish consumption (Onello et al 2016, 53).

Methylmercury has a number of possible adverse effects including increased risk for

reproductive toxicity, cardiovascular disease, neurodevelopmental disorders in children,

neurodegenerative disorders in adults, and even death (Saracino 2015, 2). Fetuses, infants, and

young children are four to five times more sensitive to methylmercury exposure than adults

(Saracino 2015, 2). This potential poisoning also increases the risk of cancer for mine workers

(Minnesota Environmental Partnership 2018, 2). Lead, another byproduct of copper-nickel

mining, is a known neurotoxin that can cause intellectual disability and criminal behavior in

children (Saracino 2015, 2). Because of the synergistic effect of neurotoxins, even low levels of

exposure to many neurotoxins can be additive and cause great harm (Saracino 2015, 2).

These risks are enormous and probable. An Earthworks study of 14 U.S. copper mines

found that each one had experienced at least one failure, with all experiencing a form of
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accidental release and all but one failing to control contaminated seepage, resulting in significant

water quality harms (Gestring 2012, 4-5). Mining-related catastrophes are on the rise. A 2015

study of tailings storage facility failures centering on those categories as “serious” or “very

serious” found such incidents have increased over the last 20 years (Onello et al 2016, 54).

Such failures seem quite possible, if not inevitable, for the PolyMet mine. Its tailings

would be very wet and built on top of a decades-old LTV Steel Mining Company taconite

tailings dam, two factors which decrease its stability (WaterLegacy). This risk is compounded by

PolyMet’s use of cheap but risky “upstream” construction and its plan to pump wastewater back

into a pond, a polluted lake the size of 685 NFL football fields (WaterLegacy). An analysis of

1,743 tailings facilities found that such active upstream facilities reported a higher rate of

stability issues (18.3%) than any other facility type (Franks et al 2021, 1). One environmental

consultant expressed his concerns in an email to several Minnesota Department of Natural

Resources (DNR) officials, colorfully writing that “the FTB plan gives [him] severe indigestion

because a lake on top of a pile of sand is inherently unstable, and irresponsible” (Sutton 2017).

State officials have estimated the PolyMet’s financial assurance package to clean up waste

should be over $1 billion (Minnesota Environmental Partnership 2018, 2). PolyMet’s proposed

package included $75 million during the first two years of mine construction and $544 million

when the mine opens, choosing not to provide financial assurance estimates beyond the first year

of mining (Kraker 2017). Assurances are provided in the form of a cash trust, bonds, and letters

of credit (PolyMet).

The risk is most likely substantially greater than current estimates outline. Though

PolyMet has told the public it plans to mine for twenty years, and it applied for its permits based

on that premise, the company has given its investors and Canadian securities authorities plans for
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expansion that would expand the project

for decades — and make it more

destructive (Haines 2020; Bjorhus

2020). This more ambitious plan would

be almost four times the current

projected size and processing speed and

would require an additional eight-mile

long conveyor belt, in-pit crushing that could further pollute wetlands, and increased air

pollution (Haines 2020). The permits PolyMet has been granted were less restrictive based on the

assumption that they did not intend to use the mine’s full capacity (MCEA). For example, the

MPCA initially allowed them to operate without the “best available technology” to control air

pollution (MCEA). PolyMet has been accused of using a bait-and-switch scheme also known as

sham permitting to establish their use of part of the deposit before exhausting the rest of its

capacity under these less stringent standards. PolyMet has claimed that it was “just a

coincidence” that the expansion plan was released shortly after the public comment period for

the air pollution permit ended (Lovrien 2020).

Significant moments in environmental activism in the Iron Range

Environmental activists have been mobilizing to limit or stop the risks of the mining

industry in Minnesota for decades. The Reserve Mining Pollution Trial was (forgive me) a

watershed case in the development of environmentalism, environmental law, and Environmental

Protection Agency (EPA) regulatory powers.
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In 1955, Reserve Mining (Reserve) was running on the shore of Lake Superior and

processing taconite (Huffman 2000, 340). Between 1955 and 1980, Reserve deposited 67,000

tons of tailings into Lake Superior every day — twice the tonnage of solid waste produced by

New York City during the same period (Huffman 2000, 340-1).

In 1972, the Justice Department sued Reserve in the U.S. District Court for violating

federal pollution laws (Huffman 2005, 293). A myriad of government officials concluded at a

meeting in Duluth in 1973 that “drinking the amphibole particles in the Duluth water would

create a health risk of undefined proportions” (Manuel 2015).

On April 20th, 1974 presiding Judge Miles Lord enjoined Reserve to cease all discharge

into air or water by 12:01 A.M. the next day (Manuel 2015). Reserve appealed, and in March

1975 the Eighth Circuit ruled Reserve would be allowed to remain open while finding an on-land

disposal site (Manuel 2015). In April 1977, the Minnesota Supreme Court ordered the state to

allow Reserve to dump ore waste at an on-land site (New York Times 1977). In March 1980,

after over a decade of litigation, Reserve stopped dumping into Lake Superior (Marx 1980).

Decades later, the Reserve Mining saga has a number of implications for the PolyMet

mine. One was the growing influence of environmentalist movements. National movements such

as the Sierra Club were deeply involved in all parts of the trial while state and local activists

contributed to the courtroom affairs and public relations arena (Huffman 2000, 351).

The trial also revealed a growing gulf between the feelings of Rangers and other

Minnesotans about the industry. Many Rangers were dependent on Reserve itself: 95% of

workers in the town of Silver Bay worked for Reserve and the company paid more than half the

town budget (Manuel 2015). The sting was made worse by the fact that the environmentalists
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were primarily based in the Twin Cities of Minneapolis and Saint Paul or out of state entirely

(Huffman 2000, 352).

The broader public mostly opposed Reserve. One poll found that a majority of

Minnesotans supported an end to the discharges and over three-quarters believed the waste

“seriously harmed Lake Superior” (Huffman 2005, 304). One Minnesotan expressed his

frustration in The Chicago Tribune:

"...we have a national treasure that must be preserved. But that treasure is not the

profits of two multinational corporations, but rather the health of our people and

the environmental soundness of the largest body of freshwater in the world."

(Oslmitz 1976)

The divide between mining and non-mining interests left all parties weary and scared.

One 1975 article by a Save Lake Superior Association activist bemoans the situation:

“From the beginning, this case has been marked by delay and, for

environmentalists, by frustration…. Because we live on the shores of Lake

Superior and fear for our children, who must live in a foolishly dirty world, we

hope for a better solution to the waste disposal problem than Reserve’s continued

use of the lake as a private dump.” (Townsend Carlson 1975, 16-17)  

The case created a strong feeling of separation and alienation in northeastern Minnesota

from the rest of the state (Huffman 2000, 352). This feeling still undergirds much of the current

interactions between environmental activists and Rangers. As one Ranger journalist described it,

when he grew up, "the enemy was, of course, The Cities" (Brown 2021).

Another set of important impacts of the case concern government powers to regulate

pollution and the precautionary principle. The case established the government’s power to decide
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how much industry can pollute (Hemphill 2003). The Eighth Circuit’s decision held that though

“it cannot be said that the probability of harm is more likely than not…. such contaminant should

be removed” (Ricci et al 2003, 4). It affirmed that latent threats could be impermissible, writing

that “the possibility of a future excess incidence of cancer attributable to the discharge cannot be

ignored” (Applegate 2005, 31).

The impacts of Reserve are both cultural-social and legal-political. The cultural-social

impact is evident in the growing gulf between Rangers and environmentalists, while the

legal-political impact manifests in expanding EPA powers and the reification of the

precautionary principle. Both are worth remembering as we proceed to the PolyMet case.

IV. Contemporary Context

Before going through the events of the PolyMet saga, it is crucial to understand the

factors which feed into the action arena. These factors are the physical and material conditions of

the region and around the mine, the attributes of the community, and the various layers of rules

governing the permitting process.

Physical and material conditions

The Iron Range is located in northeastern Minnesota, stretching across a number of

counties: Aitkin, Carlton, Cook, Itasca, Koochiching, Lake, and Saint Louis (Bahnemann). All of

these districts are within, but do not entirely compose, Minnesota's 8th Congressional District

(Office of the Minnesota Secretary of State 2012). The region, which stretches about 175 miles,

contains three major individual ranges: the Cuyana, Mesabi, and Vermilion ranges; all remaining

active iron mines are on the Mesabi (Mesabi Iron Range Tourism Ambassadors).
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The mines have left their imprint on the

region and its ranges. Pits and waste-rock are

scattered across the Range, parts of communities

have been moved, and hills as high as 200 feet

tall have been created to accommodate waste

(Johnson 2021). Eighty-seven percent of lake

acreage within the Mesabi Range is from former

mine pits rather than natural lakes (Baeten, Landscape, 2017). Many of these pit-lakes have been

stocked with fish by the DNR as a form of reclamation of the land and rebranding it as a

recreational space in order to attract anglers and tourists (Baeten, Filling Mines, 2017).

The proposed PolyMet project, also called NorthMet, would be an open-pit mine on

wetlands near Babbitt, Minnesota about 15 miles south of the also controversial Twin Metals

project (Bjorhus 2019). In total, construction is expected to last around two years and mining

operations would last around 20 years (Minnesota DNR, 1). It would use three open pits of

approximately 800 acres producing an estimated 394 million tons of waste rock and ore

(National Wildlife Federation, 1). The mine would be located in the St. Louis River watershed —

a reason it has attracted so much opposition, for the river is the largest tributary to Lake Superior

and lies upstream of Duluth and the Fond du Lac reservation (Bjorhus 2019). It would be atop

6,650 acres of the Superior National Forest, which PolyMet acquired in a land swap with the

state (Mining Futures 2018, 1). Operations would have ground-level impacts on about 3,016

acres of land (Maccabee 2010, 1117). Around 1,000 acres of wetlands will be directly destroyed,

with an additional 500 acres indirectly impacted (National Wildlife Federation, 2). PolyMet has

committed to eventually replacing the directly impacted wetlands (PolyMet).
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Ore would be transported from the mine to the processing site on an existing

seven-mile-long railroad and utilities corridor (Minnesota DNR). The processing site would be

the LTV Steel Mining Company plant, about seven miles from the NorthMet deposit, which

PolyMet acquired in 2005 after it closed due to bankruptcy in 2001 (Dreisinger et al 2006, 1).

After processing, remaining tailings would be discharged into the existing LTV tailings reservoir

(National Wildlife Federation, 1). The MPCA Federal National Pollutant Discharge Elimination

System (NPDES) and State Disposal System (SDS) permit estimates that average internal treated

waste discharges would be .24 million gallons per day (MGD) in mine year 1, increasing to .39

MGD in year 10 with maximum discharges of .29 MGD in year 1 and .57 MGD in year 10

(Branfireun 2019, 5). This waste stream would be divided into outfalls which discharge into

wetlands in the headwaters of the Embarrass River (Branfireun 2019, 5). The mine could emit up

to 160,000 tons of greenhouse gases per year (Bjorhus, Regulators decide, 2021).

The mine is intended to utilize the NorthMet deposit (Dreisinger et al 2006, 2). The

deposit is part of the broader Duluth Complex, one of the world’s largest known undeveloped

copper, nickel, and precious metal deposits (Mining Data Solutions 2021). The valuable metals

PolyMet seeks to mine in the deposit include copper, nickel, cobalt, platinum, palladium, and

gold (Mining Data Solutions 2021). PolyMet projects the mine would produce 72 million pounds

of copper, 15.4 million pounds of nickel, 720,000 pounds of cobalt, and thousands of other

precious metals (Mining Futures 2018, 1). PolyMet’s estimated upfront costs are likely to be

roughly $1 billion but could exceed $2 billion (Orenstein 2022; Kraker 2018). They predict

earning between $170 and $270 million over the proposed 20 year lifespan of the mine, a

substantial decrease from the $650 million predicted in 2012 (Kraker 2018). Given the declining
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predicted rate of return on investment, the project’s initial payoff has diminished for many

PolyMet investors (Schafer 2018).

Community attributes

A number of groups constitute the participants that interact throughout the permitting

process. These groups exist at many different levels and come from locations across the state and

country (and in the case of Glencore, the world).

Iron Range residents: mining communities

The population of the Iron Range, as of 2019, was around 150,000. It still is reflective of

a community that is largely of European descent that has lived in Minnesota for generations: it is

93.4% white and only 1.6% foreign-born (Minnesota Compass, Iron Range, 2019). The Range

contains a smattering of small towns and cities with a wide range of sizes, from the 600 person

township of Embarrass to Duluth, a city of around 86,000 (Hello Iron Range).

The aforementioned decline in mining opportunities has been accompanied by widening

poverty and inequality. As examples, St. Louis County’s poverty rate increased 4% between

1999 and 2012, making it the 9th poorest in the state, and Koochiching County suffered the

largest decline in median income — a staggering 20% — making its median income the 3rd

lowest of the state’s 87 counties (Legg and Nguyen 2015, 12). In contrast, the lowest poverty

rates are concentrated in the Twin Cities (Legg and Nguyen 2015, 13). Similarly, only about 23%

of Iron Range residents have attained a Bachelor’s degree or higher compared to about 45% of

the Twin Cities (Minnesota Compass, Educational attainment, 2019).
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There is a distinct Ranger subculture that formed as a result of generations of working in

the mines, the survival of the harsh climate, and blend of cultures (Manuel 2015). When the

industry declined, Rangers who had been raised learning about the importance of their iron to the

nation were deeply troubled by the challenge to not only their economy but identities (Manuel

2015). The strength of identity and pride has persisted over the decades. One article quotes Jerry

Fallos, president of the mining union United Steelworkers of America Local 4108:

"Most of the people here are here because they want to be. Why else would you

want to put up with 40 below and four feet of snow?.... This is our life. This is our

heritage.” (Chinni 2000)

Rangers have a strong sense of nostalgia for when mining was prosperous and life was

better (Kojola 2020, 905). More mining is seen as the community’s savior, something companies

have taken advantage of — PolyMet has invoked “the proud mining tradition” (Kojola 2020,

906). The yearning for the new mines is a matter not just of economics and employment but of

history and identity.

It would be a mistake to assume that the battle for mining in the Range is rooted in a lack

of concern for the environment. Rangers are not anti-environment: for example, support for

increased funding into research for renewable energy is only 1% lower in MN-08 than the

national average, and belief that climate change will harm future generations is only 3% lower

(Marlon et al 2020). The characterization of Rangers as neglectful and apathetic towards the

environment further encourages hostility towards environmentalists and other Minnesotans, as an

article from State Senator Jason Rarick illustrates:

“Often, though, we feel demonized for our support of mining, as if a person can

only care about mining or the outdoors – but certainly not both. Look, there’s a
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reason that we live where we do…. We have a duty to be good stewards of the

land while we are here, and nobody disputes that. But we also understand the

important role that mining plays in both the regional and state economy – a role

that is often overlooked by people who live in the Twin Cities. However, those of

us that live in and represent Range towns (and similar areas) understand the

importance mining plays. These officials don’t wish any harm on the communities

they call home, but they do recognize the outsized influence mining has on the

economy.” (Rarick 2020)

Indeed, many Rangers believe that mining and conservation can co-exist. Some argue

that countries the U.S. would import metals from in lieu of mining would simply be worse for

the environment (Zupancich 2021). Whether they are correct about local mining’s viability is

questionable. Sulfide mining is generally riskier than the iron mining traditional to the Range

— sulfide mines have yet to operate without polluting local waters whatsoever (Minnesota

Environmental Partnership 2018, 1).

Of course, not all Rangers are necessarily pro-mining. An anonymous Ranger

interviewed about mining explained,

“...A part of my opposition to mining in Minnesota is not just that it's

environmentally damaging, it's economically unproductive…. there's not one

really thriving community.” (Frank 2020, 61)

Nevertheless, pro-mining sentiment is still an incredibly potent force in the

region. Historical memory and economic need are particularly strong drivers of support

for the PolyMet (as well as Twin Metals) mine.
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A few things from this summary are important to keep in mind. First, many Rangers

evaluate outcomes with a larger emphasis on this historical memory compared to

environmentalists or other Minnesotans. Second, it is not that Rangers view a balance between

mining and preservation as possible and necessary. Negative generalizations will only serve to

further isolate the community and make cooperation more difficult.

Iron Range communities: Indigenous peoples

Indigenous communities, particularly the Ojibwe people, lived on the Range long before

the arrival of European settlers. The land was significant in a number of ways: they were

certainly aware of ore on the Vermilion Range and the Mesabi Range was a crucial part of their

spiritual heritage (Tieberg 2020). After Europeans arrived around 1600 CE, they expropriated the

land through both legally binding treaties and extra-legal action and violence (Minnesota

Alliance for Geographic Education 2014). Arguably, the Ojibwe signed the treaties with the

intent to cede only specific resources and not the land itself; in any case, the proliferation of

open-pit mines and waste has neglected the Ojibwe right to hunt, fish, and make a living on the

land (Whitson 2019, 65).

Indigenous communities have registered strong opposition to the building of the PolyMet

mine. The mines pose a risk to sensitive wild rice beds that are a culturally significant resource

connected to the history of the Ojibwe (Whitson 2019, 68-9). High sulfate levels hinders the

growth of wild rice and can destroy rice beds entirely (Minnesota Environmental Partnership

2018, 4). The community response has taken a number of forms, from activist organizing to legal

action. A 2019 lawsuit by the Fond du Lac Band against the EPA and Army Corps of Engineers

(COE) concerning the PolyMet mine explains,
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“The lawsuit is significant to the Band because the proposed PolyMet mine will

be located in the Band’s Ceded Territory where the Band retains treaty rights to

hunt, fish and gather and is 70 miles directly upstream from the Band’s

Reservation…. The PolyMet Mine will also be a source of pollution in the

headwaters of the St. Louis River for at least the next 200 years, if not in

perpetuity.” (Fond du Lac Band, 2019)

The cultural significance of the Range and practices within it highlight another variation

in evaluative criteria, one which not only considers the weight of environmental damage as a

health and aesthetic risk but also as a cultural threat.

PolyMet and Glencore

The company that would open the NorthMet mine is Poly Met Mining, Inc, a subsidiary

of the Canadian mining development company PolyMet Mining Corporation. The company first

leased mineral rights for the deposit in 1989, gained full rights in 2000, and began to offer shares

in 2006 (Dunbar 2013).

In 2019, the Swiss mining company Glencore became majority owner of PolyMet Mining

when it increased its stake from 30 to 72% (Dunbar 2019). PolyMet raised about $265 million

through that stock offering; they were already about $240 million in debt to Glencore (Dunbar

2019; Orenstein, Switzerland’s Glencore, 2019). Glencore has decades of experience and

produces millions of tons of copper around the globe, giving it great heft in the mining world

(Orenstein, Switzerland’s Glencore, 2019). However, its long history is also checkered with

accusations of worker mistreatment, safety problems, and environmental damage (Orenstein,

Switzerland’s Glencore, 2019). Indeed, Glencore is so notorious that a local United Steelworkers
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chapter panned it as one of the most irresponsible companies in the world (Lilienfeld 2015).

USW District 13 Director Ruben Garza explained,

“Glencore has mistreated workers and harmed communities on nearly every

continent. When a company that generates hundreds of billions in revenue each

year consistently engages in this kind of reckless behavior, there must be

consequences.” (Lilienfeld 2015)

Glencore also has ties to a number of heavily scrutinized figures. It was founded by Marc

Rich, a tax fugitive who was controversially pardoned by President Clinton (Painter 2021).

Furthermore, in 2017, its then-CEO was awarded a state Order of Friendship from Vladimir

Putin after it acquired a large stake in Rosneft in late 2016 (Reuters 2017).

PolyMet and Glencore are ultimately companies who have a fiduciary responsibility to

their shareholders; presumably, profit is the primary mechanism by which they evaluate

outcomes. However, it is important to note that PolyMet and its supporters do advertise

environmental mindfulness. Advocates of the project argue that the metals could be used for

green technology (Orenstein 2022). Furthermore, PolyMet’s website emphasizes they “are

committed to doing this right” and are proceeding “after an extensive environmental review”

(PolyMet). Many critics are suspicious of such claims, accusing PolyMet of “greenwashing,”

especially in light of what activists see as deceptive behavior during numerous stages of the

permitting process (Friends of the Boundary Waters Wilderness).

Environmental groups

Environmental activism has a long history in the Iron Range. A number of environmental

activist groups have mobilized to stop the PolyMet mine. Groups speaking out include big name
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national organizations like the Sierra Club, groups with offices in the Twin Cities like the

Minnesota Center for Environmental Advocacy (MCEA), more locally-based environmentalist

groups such as WaterLegacy, and Indigenous groups such as Protect Our Manoomin.

The individual goals or motivations of all the environmentalist groups involved are too

diverse to distill into a short summary. What broadly defines environmentalist opposition to the

sulfide mines is a distinct environmental imaginary. In contrast to the historical memory of

mining for many Rangers, environmentalists are often motivated by idyllic memories or

experiences in their own pasts with the wilderness (Kojola 2020, 907). These emotional

memories can generate a sense of moral obligation to protect the environment, something activist

groups cultivate in their organizing strategies (Kojola 2020, 907-8). Many, though of course not

all, of these mining opponents are not part of the mining industry and thus might have a singular

focus on conservation at the expense of mining workers’ material interests (Kojola 2020, 908).

Their evaluation of outcomes, then, is likely to be much more focused on nostalgia for an

untampered wilderness and protecting what remains.

Government officials

A number of government officials are involved in the permitting process. Elected

officials that impact the mines exist at many levels: local legislators working within state

government, state officials like Democratic Governors Dayton and Walz, national representatives

such as MN-08’s Republican Congressman Pete Stauber, and more. Judges of the Minnesota

Supreme Court, Court of Appeals, and District courts are all selected through nonpartisan

elections (Ballotpedia). Though each elected official certainly has their own beliefs, they

ultimately are also accountable to their constituency and broadly responsive to electoral
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incentives. However, this does not imply they act uniformly: they respond to different

constituencies whose beliefs may evolve over time and have to make different bargains.

Importantly, opinion differences do not fall cleanly along party lines. While Republicans

generally favor the mine, Minnesota’s Democratic Farmer Labor (DFL) Party remains divided

(Monserud 2020). While many Rangers are still fond of their local DFL representatives, they

have soured on a national Democratic Party they see as taking environmental regulations too far

(M. Smith 2018). As mines continue to close and locals become increasingly convinced that

committing to copper and nickel mining is the only solution, statewide Democrats have become

the enemy (Brown 2021). President Trump made massive inroads in the once deep-blue Range in

2016 and Congressman Stauber flipped his former DFL stronghold district red for the second

time in 71 years (Kraker, Iron Range voters, 2016; K. Smith 2018). Defending jobs is a large part

of this. A tweet after the Court of Appeals ruled unfavorably for the mine by Republican

then-state Senate majority leader Paul Gazelka demonstrates this,

“Extremely disappointing news this morning. Thousands and thousands of jobs

for the iron range are again put on hold by liberal courts and radical

environmentalists. I will continue to fight for safe and sensible mining. #mnleg”

(Gazelka 2020)

At the same time, defense of mining by Range Republicans also uses the language of

listening to science and conserving the environment. An October 2021 press release by MN-08

Congressman Stauber’s office includes such language:

“Quite simply, President Biden is putting politics over science…. Instead of

empowering Minnesotans to develop the minerals necessary for almost every

sector of our economy under the strongest labor and environmental standards in
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the world, they are willing to rely on hostile nations that utilize child slave labor

and terrible environmental practices.” (Stauber 2021)

One final set of participants are the agencies and regulatory bodies that evaluate mines

and determine the permitting process. Included in this list and relevant to this case are the EPA,

DNR, Pollution Control Agency (MPCA), and COE. In every case, the DNR issues the ultimate

permit to mine; the permits or evaluations that the other agencies issue varies contextually

(Kojola 2002, 901-2). Like politicians, these bodies are responsible for some form of political

incentive and have to balance a set of interests, even if that is not influenced by the same

incentives (e.g. direct elections).

The rules-in-use

A number of rules govern the proceedings at hand. Some rules are more stable, some are

shifted in ways that are described above or will be further explained below. The position rules,

which determine the roles participants occupy, outline several sets of participants. Some are

strictly limited in their numbers (such as the size of courts or number of officials for a given

constituency) and some less so but still influenced by a variety of factors (such as

environmentalists, tribal members, and miners).

The boundary rules, which specify who can enter and leave roles and how, vary by

position. For example, judges on the Minnesota Supreme Court must be “learned in the law” and

under 70 when entering office (Ballotpedia). Similar rules govern who can enter or exit other

forms of elected office. Other positions might require one to possess more immutable traits, such

as blood requirements for tribal enrollment (Minnesota Chippewa Tribe). Miners are generally

part of a multigenerational tradition and are most frequently men, though companies ultimately
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hire whom they wish and copper mines might be more automated and could employ outside

high-skilled workers (Kojola 2020, 906-7).

The authority rules, specifying the actions a given role may take, are most relevant in

terms of regulation and judicial action and can change based on legislative action and precedent.

Reserve shows how government regulatory power can change over time. Mines may only open

when they have received specific permission for all their different operations. These include a

scoping decision and environmental impact statement (EIS), a permit to mine, water

appropriation, public waters, and dam safety permits from the DNR; as well as air quality

construction and operating permits, wastewater permits, and stormwater permits from the

MPCA; also a Section 404 permit from the COE (Severson 2002, 2).

Issuance of these permits is governed by a number of legal requirements. For instance,

the Clean Water Act (CWA) requires the Section 404 permit for any sort of disturbance to

wetlands, the Clean Air Act (CAA) requires permitting to emit within set allowable emissions

levels, and the National Environmental Policy Act (NEPA) allows the Forest Service to suggest

alternative plans of action (Severson 2002, 43, 53). The CWA maintains a number of standards

including beneficial uses, a numeric standard for pollutants, narrative standards, and

antidegradation protection; it defines “beneficial uses” as healthy aquatic life and recreation

(MPCA). Minnesota’s definition is more expansive including drinking water, industrial and

agricultural purposes, and more (MPCA). Mining activity is also not supposed to violate any

treaty rights held by Indigenous people, which include hunting, fishing, and gathering rights per

the 1854 Treaty Ceded Territory (Phadke 2018, 170). The issue is not just human health but

whether mines can exist without devastating traditional and culturally significant uses of land.



Singer 27

Aggregation rules, which determine how decisions are made in an action situation, may

involve a number of factors that can be hard requirements (such as setting a length for a mining

project) or more subjective decisions (such as whether an environmental review stands up to

scrutiny). They may also govern what one may do within an approved project (for example,

Reserve was allowed to continue to mine but was forced to change where it disposed of waste).

Scope rules limit the jurisdiction of different governing structures to different levels: for

example, the 1964 taconite tax amendment was limited by scope to only the state of Minnesota,

but the whole country is bound by federal environmental regulations. Often, these state

regulations will build upon definitions or restrictions outlined in federal law.

Information rules will be especially relevant in this case: much of the permitting process

is defined by a long environmental review process, investigation by regulators, and the public’s

access to this information so that they may submit public comments and attend hearings that

influence the eventual outcome (Nguyen et al 2020, 1). 30,441 public comments have been

submitted on the final EIS (FEIS) by 24,969 commenters, though 97% were form letters (Frank

2020, 34). These determinations are also influenced by the public and government’s engagement

with proposals and organizing by interest groups, whether they be industry or environmental. In

theory, mining companies are providers of much of the relevant information — they outline the

procedures they take to protect the environment that then go under review and are commented on

by regulators and the public. When information rules are violated, it impacts the public’s ability

to comment on a project and thus have sway in its outcomes. This is important as it is probably

the place where the average person has the most control: mining companies and

environmentalists are not bound by their will and politicians have an indirect electoral incentive

at best. While agencies are not required to listen to them, it is nevertheless the most direct way
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individuals can speak to power. That is not to say regular citizens have the same sway as

technocrats — an analysis of the process found expert opinions are far more likely to be coded as

substantive (meaning they require response and can lead to changes) by regulators than those of

laypeople; still, regulators coded many anti-mine comments as substantive including those by

laypeople (Nguyen et al 2020, 5-7). Given this is the public’s most direct mode of control, and

given the high premium the public places on environmental risk and financial assurances for

cleanup, violation of information disclosure can be significant (Nguyen et al 2020, 5).

Finally, the payoff rules can take a number of forms. The benefits or costs meted out can

be subjective, such as feelings of historical memory or nostalgia as described above, and less

governed by rules. They can also be strictly determined, such as closures or even damages

inflicted by courts in response to harms as in Reserve. As far as PolyMet and Glencore are

concerned, as their goal is to open the mine, permits being suspended or rejected are a big cost.

PolyMet has to front a substantial amount of money to even apply for a permit to mine

— $50,000 for a nonferrous metallic minerals operation (Minnesota State, Legislature, sec.

93.481). Between the costs of application fees, building the mine itself, and then getting permits

approved or saved in the courts, the risk mining companies incur in order to obtain a payoff are

substantial. Similarly, a number of the costs that environmentalists outline, such as health risks

and cultural degradation, are significant and irreversible. The cost of neurotoxicity to families

and communities can be immense. Neurodevelopmental disorders are often accompanied by

comorbid psychiatric conditions such as depression, anxiety, and behavioral disorders; services

for these disorders are already scarce (Saracino 2015, 2-3). Furthermore, each decrement in IQ

decreases one's average lifetime earning capacity by $18,000 in 2008 currency (Saracino 2015,
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3). A mine meant to bring prosperity to Range communities could thus stand in the way of their

upward mobility.

V. The PolyMet Mine

The action situation

The action situation is the permitting process for the PolyMet mine. The participants are

numerous: PolyMet, Rangers, environmentalists, Ojibwe bands, agencies, judges, and politicians.

They interact in a number of environments including federal and state legislatures, reviews and

public comments and hearings for individual permits, and in court battles. The outcomes are

whether the preconditions for permits are met, whether permits are issued and upheld, and

whether the mine opens and what impacts it has. In most cases, the steps to open the mine are

necessary but insufficient conditions: burdens PolyMet must meet, but meeting them does not

guarantee success. Less tangible metrics, like community buy-in or "a social license to operate,"

are also crucial to the success of a project (Phadke 2018, 171)

The PolyMet timeline — actions and interactions

The early years: laying the groundwork for the mine

The beginning of the permitting process is characterized largely by information gathering

and related interactions. Many interactions surrounded the EIS process: review by agencies,

assurances by PolyMet, organizing by environmentalists, and comments by the public. For the

most part, that entails proving whether the mine could or could not exist within current sets of

rules. However, this stage also involved some degree of rule alteration, such as a land swap and
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attempts to expedite it described below. Here the outcomes are less whether permits are issued,

but whether PolyMet has met the conditions to even apply.

PolyMet launched the process to open the mine in 2005. The process began with the

undertaking of an EIS. The DNR and COE took comments on the scope of the EIS in the

summer of 2005 (Minnesota DNR 2005). The process was immediately contentious: PolyMet

wanted to open the mine before the testing was totally complete, and environmentalists doubted

their promises to avoid the greatest risks in mining (Kelleher 2006). PolyMet received a positive

definitive feasibility study in 2006, confirming the viability of the deposit (CNN Money 2006).

Opponents still feared that the copper-nickel mining process would be more dangerous than iron

mining and pushed for a higher environmental standard, while proponents promised that

advanced technology would deliver prosperity without much risk (Hemphill 2007). On face, the

values of PolyMet and environmentalists are not irreconcilable: harmonize communal livelihood

with minimal environmental damage. Yet this dispute, like the rest of the process, shows that

even if these goals are agreed upon, PolyMet seems to have a much higher risk tolerance than

environmentalists.

Controversy continued over the mine’s location in the Superior National Forest. In 2008,

after forest officials said open pit mining and forest management were incompatible, PolyMet

sought to acquire the land through purchase or a land swap (Kelleher 2008). In order to expedite

the process MN-08 Congressman Jim Oberstar proposed a bill to bypass the need for an

additional EIS, which environmentalists vigorously opposed as setting a negative precedent for

shutting out public opinion (Kelleher 2008). Meanwhile, PolyMet urged the DNR to release the

EIS and move ahead with permitting (MPR News 2008). State legislators continued to disagree

over whether current environmental protections were adequate; Range representatives accused
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those seeking further review of trying to stall the mine (Way 2008). The first draft EIS was

completed in December of 2008 after over three years (Myers 2008).

Concerns over the EIS continued. The EPA urged PolyMet to provide more information

about financial assurance for clean-up after the mine closes and further mitigation of damage to

the wetlands (Hemphill 2009). The Grand Portage Band of Lake Superior Chippewa, The Fond

du Lac Band, and the Bois Forte Band critiqued the EIS review process as inadequate (WTIP

North Shore Community Radio 2010). The EPA panned the EIS as inadequate and highlighted

concerns about impacts to water quality and wetlands, mercury emissions, and financial

assurances (Hemphill 2010). One former state legislator delivered 12,500 petitions to the capitol

urging authorities to deny all permits (Scheck 2012).

PolyMet forged on. The Iron Range Resources & Rehabilitation Board approved a $4

million loan to help PolyMet with the land swap (Hanna 2011). It strengthened its team, hiring

an expert environmental review firm and completing an additional groundwater monitoring

process (Newsfile 2012). The second draft of the EIS, released in December 2013, totaled

thousands of pages and concluded that the mine would generate water pollution for a minimum

of 500 years (Severns Guntzel 2013). Costs of waste treatment were estimated to run $3.5 to 6

million each year (Meador 2013). Governor Mark Dayton faced pressure both from crucial

voters in the Range and well-funded environmentalists (Helgeson 2013).

Public hearings began in January 2014. More than a thousand people attended the first

meeting in Duluth with dozens of people commenting both in favor and against the mine (MPR

News 2014). State legislators argued and vigorously questioned 20 witnesses, most of whom

were critical of the existing environmental review, at a February hearing (Marcotty, Testy

hearing, 2014). Public support for the mine began to slip. A poll conducted that month found
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46% of Minnesotans in favor and 21% against the mine, by September those numbers were 40%

and 23% respectively (Marcotty, Minnesota Poll, 2014; Mitchell 2014). Support for the mine

commanded a majority in the Range in both polls, but slipped from 69% to 52% (Mitchell 2014).

Stark divides in opinion may reflect a number of differences in valuation: the aforementioned

memory of mining communities and imaginary of environmentalists, but also differing temporal

discounting. Mining communities may have a higher discount rate, placing a greater premium on

the money their communities need today. Environmentalists may have a much lower discount

rate, with less dependence on the immediate resource and more emphasis on the long potential

future of pollution.

A preliminary version of the FEIS, numbering over 3,000 pages, was sent to the EPA and

Ojibwe bands for review in June (Kraker 2015). The report said PolyMet’s plan would likely

capture and treat more than 90% of polluted water, with the remainder flowing into the St. Louis

River watershed; the commission working on behalf of the Ojibwe bands argued polluted water

could flow into the Boundary Waters as well (Dunbar 2015). The ultimate FEIS, involving

preparers across several agencies, was released in November 2015 (Minnesota DNR 2015). One

specialist in mercury biogeochemistry and wetland science heavily critiqued the FEIS:

“I reject as unsupported and without scientific justification, any statement or

implication in the FEIS that the proposed NorthMet development would not

increase risks of methylmercury production and transport in the Partridge and

Embarrass River watersheds…. the NorthMet development could create a

substantial risk of ecologically significant increases in water column and fish

methylmercury concentrations in downstream waters, including the St. Louis

River.” (Branfireun 2015, 27)
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Nevertheless, the DNR declared the FEIS adequate in March 2016, opening the door for

PolyMet to file for permits to open the mine — and for environmentalists to mobilize against

them (Kraker, DNR report, 2016).

The later years: actions to open (or stop) the mine

The past few years occurred once the preconditions for the mine had been met and

PolyMet could attempt to move forward with permit applications. Thus, the sort of interactions

occurring expanded to some degree. The primary lever of control for citizens remained public

comments. Agencies had a substantial amount of direct control, given their ultimate say over

whether to issue a permit. Environmentalists and Ojibwe bands used lawsuits as a direct form of

opposition to permits, where courts could uphold, stay, or rule against them.

Indeed, PolyMet filed for its first permits in summer 2016 and for the most crucial

permit, the permit to mine, in November (Kraker, PolyMet files, 2016; Dunbar and Kraker 2016).

In January 2017, the U.S. Forest Service authorized a land exchange with PolyMet: 6,650 acres

of federal land would go to PolyMet so it could mine in exchange for 6,690 acres of non-federal

land (Reichenbach 2017). The Center for Biological Diversity and Earthworks filed a notice of

intent to sue under the Endangered Species Act to protect the wolves and lynx that live in the

Superior National Forest the very next day (Fink and Andresen 2017). The National Congress of

American Indians formally opposed the land transfer for the mine that fall, calling upon

regulators to evaluate whether such a transfer could occur in line with both treaty obligations and

the safety of tribes (NCAI 2017). The land exchange — ultimately pegged at the rate of $550 per

acre — has also been criticized for undervaluing the land by only considering its value for timber
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and not for minerals (Minnesota Environmental Partnership 2018, 2). This swap represented not

so much a change in the rules themselves, but a change in their application.

Shortly after, Governor Dayton came out in favor of the mine as long as it met permitting

requirements (Stassen-Berger 2017). In June 2018, Minnesota Senators Tina Smith and Amy

Klobuchar introduced a rider to the annual defense spending bill to expedite the land swap

(Brodey 2018). The land swap was finalized later in June, giving PolyMet total surface rights to

the land for the mine (PolyMet 2018). In November 2018, the DNR denied environmentalists’

requests for contested case hearings and granted PolyMet a permit to mine (Landwehr 2018).

Opponents of the mine continued to push back. Environmental groups and the Fond du Lac band

submitted a Request for Reconsideration to the DNR, arguing the need for additional review after

a Brazilian dam designed by the same engineer failed and killed 169 people (Seitz 2019).

Nevertheless, the COE issued the final permit PolyMet needed in March (Karnowski 2019).

In June, controversy emerged over the EPA and MPCA’s handling of a water quality

permit issued by the latter in 2018. In February, MN-04 Congresswoman Betty McCollum had

implored Acting EPA Administrator Andrew Wheeler to publish any written comments by EPA

staff regarding the mine, citing a suspicious lack of comments on the draft permit the previous

year (McCollum 2019). The EPA documents, released June 12th, revealed that a number of

concerns of EPA regulators were read aloud to MPCA staff after the public comment period on

the permit were closed, meaning those critiques never entered the public record (Bjorhus,

Federal watchdog, 2019). The material highlighted serious concerns, for example, that “there is

nothing definitive in the permit or supporting information that justifies a conclusion that meeting

these operational targets will result in meeting water quality standards” and that “the permit

contains ‘operating limits’.... that may not be enforceable by EPA, citizens, and potentially
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MPCA” (Pierard 2018). Given the substantial concerns posed by the exclusion of this

information from the public record, the EPA Office of the Inspector General opened an

investigation into the handling of the permit (Bjorhus, Federal watchdog, 2019). Shortly after, a

union representing workers in the EPA’s Region 5 Chicago office published a leaked email from

then-MPCA Assistant Commissioner Shannon Lotthammer to EPA Region 5 Chief of Staff Kurt

Thiede requesting the EPA hold off on submitting written comments — effectively keeping their

concerns out of the public record even as the public comment period on the permit was due to

close (Bjorhus, Leaked email, 2019). The union condemned the incident as “malfeasance,”

noting the EPA never submitted a single public comment (Klonsky 2019). On June 25th, the

Minnesota Court of Appeals remanded the case of the permit to Ramsey County District Court

after concluding there was “substantial evidence of procedural irregularities not shown in the

administrative record” (Minnesota Court of Appeals 2019). This indicates a violation of

information rules by regulators — by keeping crucial concerns out of the public eye, they

prevented the public from accurately exercising what control they could over the situation before

the window to do so closed.

PolyMet’s permits became increasingly tied up in court. In September 2019, a coalition

of environmental groups sued the COE in District Court, saying its water permit to PolyMet

violated the CWA and NEPA (Earthjustice 2019). In January 2020, the Minnesota Court of

Appeals found the DNR erred by refusing a contested case hearing to gather more information

before issuing the permit to mine and dam safety permits, keeping the mine in limbo (Karnowski

2020). PolyMet had gone from being almost ready to start building the mine to lacking a number

of its most important permits (Orenstein 2020). PolyMet and the DNR appealed to the Supreme

Court of Minnesota (AP, Agency appeals, 2020). That March, the state Court of Appeals
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remanded PolyMet’s air permit back to the MPCA following a lawsuit by environmentalists and

the Fond du Lac band to challenge the permit based on accusations of sham permitting

(Minnesota Court of Appeals 2020, 21). As the Court described the allegation,

“All of the parties agree, and the federal regulations provide, that, if,

subsequent to permit issuance, PolyMet decides to expand the NorthMet

project such that it becomes a major source, PolyMet will be required to comply

with PSD requirements—including BACT requirements—at that time…. But if

expansion is the current intent, the time to comply with PSD requirements

is now. Of course, once a project is operating, expansion proposals may be

viewed more favorably by regulators. If that is the true course being charted by

PolyMet, then there is merit to relators’ argument that the synthetic-minor permit

is a sham.” (Minnesota Court of Appeals 2020, 20)

PolyMet’s alleged behavior, if indeed true, pushes the boundaries of the rules-in-use by

withholding its true plans in order to operate under more relaxed standards. Even if the alleged

action is not an explicit violation of information rules, it manipulates them by describing the

extent of environmental harm it might cause with limited resource use but withholding what it

knows would be a much greater risk if it exploits the deposit in its entirety — which it intends to

do. PolyMet and the MPCA petitioned the state Supreme Court for review, claiming the possible

plans for expansion were entirely speculative and that the Court should have respected the

agency’s decision (Bjorhus 2020).

In September, the Ramsey County District Court ruled on the EPA/MPCA permit

scandal, finding some procedural irregularities and dismissing others before ordering the case

back to the Court of Appeals (Ramsey County District Court 2020). In October, the state
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Supreme Court heard arguments over the permit to mine and dam safety permits (AP, Court

weighs, 2020). In November, they heard arguments over the MPCA air pollution permit that the

state Court of Appeals ruled should not have been issued without further investigation of sham

permitting accusations (Bjorhus 2020).

In February 2021, the state Supreme Court ruled the MPCA was not required to

investigate the claims of sham permitting and returned the permit back to the Court of Appeals

(KSTP 2021). In March, the COE stayed a wetlands permit it issued in order for the EPA to

review whether the mine would pollute the Fond du Lac band’s waters, writing to PolyMet that

their findings “may require the Corps to reconsider the 404 permit” (Bjorhus, Wetlands permit,

2021). In April, the EPA Office of the Inspector General found that Region 5 had run contrary to

standard operating procedures by withholding written comments and declining to make a formal

determination under the CWA about whether the mine may pollute the Fond du Lac Band’s

waters; Region 5 agreed with the report’s recommendations to provide written comments to

future resubmitted permits and make formal determinations regarding water quality impacts

(EPA Office of the Inspector General 2021). Ideally, following these recommendations will

prevent other incidents of regulators running around information rules, giving the average citizen

more trust in and input over future permits.

Days later, the state Supreme Court affirmed a suspension for the permit to mine, noting

the DNR should have set a fixed period for the permit, and ordered the DNR to conduct a

contested case hearing to gather more evidence on whether the mine’s waste basin would

sufficiently prevent acid mine drainage and pollution (Karnowski 2021). In June, the EPA found

that the mine “may affect…. the quality of the waters” of the Fond du Lac Band and Wisconsin

(EPA 2021). The State Court of Appeals concluded the MPCA had not adequately investigated
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or explained why it found PolyMet would comply with regulations and remanded the air permit

back to them (Minnesota Court of Appeals 2021, 19-20). The Court highlighted that the MPCA’s

relative silence on whether PolyMet complied with disclosure obligations or made false or

misleading statements was particularly stark in light of the evidence they had that PolyMet was

exploring expansions of the mine that would not comply with the permit (Minnesota Court of

Appeals 2021, 16). The DNR began its ordered contested case hearing for the permit to mine in

late September (AP 2021). The MPCA upheld the air permit in December, satisfied that PolyMet

would comply with the permit as issued for now; they maintained it would need to seek a new

permit were it to actually expand (Bjorhus, Regulators decide, 2021). As of the beginning of

January, the MCEA was "very likely" to appeal but had not yet done so (Orenstein 2022).

VI. Conclusion

As of now, PolyMet’s fate is still up in the air. As multiple permits face an uncertain fate,

Minnesotan environmentalists have called on Governor Walz’s administration to stop the mine

for good (Haines 2021). Whether the permits survive remains to be seen. Insofar as the differing

valuations of mining, memory, visions of the environment, and risk calculus remain steady, the

current situation seems difficult to reconcile and it seems likely similar patterns of actions will

continue, with all parties exerting control as best they can to shape their desired outcomes.

Analysis of outcomes

Whether to approve the preconditions of permitting and issue permits has been a shared,

recurring problem for Minnesotans for more than a decade. Whether these permits are issued are

an easy metric to analyze. Currently, the permit to mine, water pollution permit, and wetlands
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permit remain sites of contestation. The air permit, too, hung in the balance until the end of 2021

and may be challenged once more. The last few permits are likely to be ruled on in 2022, starting

with the water discharge permit (PolyMet, Results, 2021). A number of stakeholders believe the

mine will move forward (Frank 2020, 97). More difficult to determine is whether these outcomes

are normatively desirable. All parties have reasons to worry. That is especially true given that

PolyMet would be the state’s first sulfide mine and could set a precedent for years to come

(National Wildlife Federation, 1). Some observers have predicted that the case could have ripple

effects beyond the mining industry, bringing scrutiny to the once relatively unquestioned EIS

process (Burnes 2020).

Environmentalists continue to be concerned and push against the mine. Over the summer,

activists pushed for Minnesotans to sign a petition urging Governor Walz to order a more

comprehensive review and “move on from Polymet” (WaterLegacy 2021). The movement has

gathered signatures from dozens of organizations and businesses, state DFL politicians, and over

3,700 Minnesotans from 78 of the state's 87 counties  (Move On from Polymet). Proponents have

been sure to highlight the campaign’s supporters from the Range itself, including local DFL

politicians and progressive organizations (MCEA 2021). Environmentalists have also worked

with state legislators to propose the “Prove It First” bill, which would require mining companies

to prove there has been at least one copper-sulfide mine in North America that has operated for

ten years and been closed for ten years without polluting (Friends of the Boundary Waters

Wilderness). Given their emphasis on the “100% failure rate” of sulfide mines, it seems unlikely

environmentalists would accept the mine opening in any case (Monserud 2020).

PolyMet and Glencore have substantial profit at stake. As of 2018, PolyMet had already

sunk $300 million into the permitting process (Myers 2018). At that time, Glencore had loaned
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them another $80 million on top of their initial $152 million loan before acquiring a majority

stake in 2019 (Myers 2018). In 2020, they sold PolyMet another $30 million in debentures that

are convertible into stock (Hughlett 2020). If the mine indeed opens, PolyMet hopes to apply for

permitting to mine more of the deposit (PolyMet, Investor Presentation, 2021, 11). For now, it

has less reason for optimism, losing $3.8 million and 4 cents per share in the third quarter of

2021 (Automated Insights 2021). This is on top of the 90% its stock price has dropped over the

past decades (Painter 2021).

Rangers remain caught in an unhappy middle. In a region gripped by economic anxiety,

preserving “our way of life” has become a rallying cry for politicians tying the history of mining

communities to their elections (Behsudi 2020). The mayor of Babbitt wrote that shutting down

mines “pulls the rug out from under our feet” (Zupancich 2021). The mayor of Hoyt Lakes has

dubbed the mine a "mineral and economic gem" that will inject millions into the regional

economy, arguing that Governor Walz must “stay the course” and support the mine (Vreeland

2021). Some locals have grown frustrated with the equivocation of loosening mining regulations

to saving the region’s broader culture (Brown 2020). Local mining groups largely remain sharply

critical of environmental regulation and supportive of mining corporations (Brown 2021).

Beyond the region itself, people remain divided. Public opinion is not yet settled, with

approximately equal numbers of Minnesotans polled supporting, opposing, or being uncertain

about their stance on the mine; when they were informed why the permits had been suspended

the number in opposition rose to 51% (Doll 2021). More broadly, a 2021 poll revealed 65% of

Lake Superior-area residents both in and outside of Minnesota believe there are too few policies

protecting the Great Lakes (Oraclepoll 2021, 18).
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Politicians across the state take diverse stances on the mine. Representatives from solidly

liberal areas are able to more vocally oppose it. For example, MN-05 Congresswoman Ilhan

Omar celebrated the state Supreme Court’s order for the DNR contested case hearing as “a big

win for environmental justice” (Omar 2021). University of Minnesota law professor Richard

Painter made opposition to PolyMet a pillar of his ultimately unsuccessful run in the DFL

primary for the Senate in 2018; he has remained vocal while he ponders running in the upcoming

gubernatorial election (Callaghan 2021). On the other hand, beyond the deep-blue Twin Cities,

officials often must take more moderate or conservative positions. Senator Amy Klobuchar —

herself the granddaughter of an iron ore miner and daughter of Range-born journalist Jim

Klobuchar — has long been seen as a PolyMet ally (Orenstein and Schneider 2019). She

supported the land swap alongside Senator Tina Smith, who has carefully tried to frame herself

as both pro-jobs and pro-environment (Brodey 2018). The mine does have surprising opponents

as well. Political observers, including former Minnesota GOP Governor Arne Carlson, have

raised concerns about money from mining companies flowing into the state legislature (Painter

2021). Carlson, who was known for being dedicatedly pro-business as governor, has critiqued

PolyMet for its “appalling lack of transparency” and argued “we ought not to see any segment of

our economy as anti-environment” (Lovrien 2019). Noting how well-represented PolyMet is

within the halls of power, Carlson has asked a question on the minds of many of PolyMet’s

opponents: “who, pray tell, represents the people?” (Johnson 2019).

Looking forward, Governor Walz will have to tread carefully no matter how he responds.

He is running for reelection in 2022, but after coming under fire for his administration's handling

of crime, policing, and the pandemic, his approval rating has dipped below 50% (Schultz 2021).
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Governor Walz and the DFL have a number of uphill battles to fight in the less liberal pockets of

the state. The sulfide mines are one of many thin lines they will likely try to walk.

The perfect solution is difficult to envision, but there are a number of conditions that

would likely be necessary to reach an ideal situation for all parties. Without meeting these, the

mine probably ought not proceed.

First, one clearly desirable outcome in most valuations is guaranteed safety for all within

the confines of environmental regulation. Mining communities and companies do not object to

this condition, but believe it can coexist with economic growth. Evidently, that condition has not

been met. The issue now is twofold. It is not that the science is uncertain as to whether poisoning

from the mine would be harmful — it would — the question is whether PolyMet is able to

contain it; this is a matter both of trust in its capabilities and risk tolerance. The second question

is the ability to force PolyMet to comply with regulations. Given the aforementioned EPA

memo’s concerns, it is evident neither of these conditions are met. Based on precedent and the

riskiness of PolyMet’s plans, it is not certain that those conditions could be met. This is deeply

concerning: if PolyMet has insufficient safeguards against damage and there are no enforceable

standards, nobody else has meaningful control over the safety of the mine. Refraining from

opening the mine on this basis is consistent with the precautionary principle: latent risk is enough

reason for pause.

A second related condition is adherence to treaty rights and protection of Indigenous

lands and practices. Given the EPA’s findings over the summer, and the historically massive

waste landscape of mining, it does not seem this condition could be met at present either. These

treaties have legal force, and thus should not be violated, but they also have normative force. As
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previously mentioned, Indigenous communities are especially vulnerable to mercury poisoning

and sacred practices that the mine could destroy are not replaceable.

A third would be the mine delivering prosperity to local communities. Activists do not

oppose employing miners, but they do at the expense of Indigenous rights and environmental

degradation. However, the extent to which Ranger communities would even benefit is unclear,

given the possibility of PolyMet bringing in outsiders for more technical work. Even in the

best-case scenario, 1,360 jobs is a drop in the bucket of Minnesota’s population and a 20 year life

for the mine is not a permanent solution (Mining Data Solutions). While some economic analysts

suggest that the main alternative path suggested — a service economy based on tourism —

would yield stronger long-term growth, the concerns of Rangers that these jobs are not high

paying and are seasonal should be considered (MacGillivray 2021). The state should invest in a

better economic future for northeastern Minnesota, keeping in mind mining’s role in historical

memory. This is possible: Ely, a city on the Vermilion range, has rebranded and shifted their

identity around being a "gateway to the wilderness" due to their proximity to the forests and the

Boundary Waters (Phadke 2018, 169). Repurposing pit-lakes may be a start, but the region needs

a lot more opportunity than it has been given thus far.

Rangers, and all Minnesotans, want a better future. But as one resident put it at a hearing

in 2016, they are owed “more than a Faustian choice between economic stagnation and a kind of

pollution that lasts 500 years” (Phadke 2018, 171). Unfortunately, the permitting of the mine has

not been shaped by scientific revelations, but by changing of the rules and their applications

— like the land swap to make it easier for PolyMet to mine in the forest — or maneuvers within

and disputes over their enforcement, such as the lawsuits. These conditions seem likely to

continue. The Faustian choice remains.
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