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New digital information and communication technologies (ICT's) have the potential
to expand opportunities for free speech and free exchange of information among a diversity
of constituencies. The interactive nature of computer-based communication technologies
like electronic mail, the Internet, and the World Wide Web make them unique and
powerful settings for democratic discourse.! Unlike traditional media, the Internet has no
central control point.2 Users of this medium can become both producers and receivers of
information; anyone with content to publish or ideas to exchange can do so from any point
on the network.? But along with these increased capabilities comes a new kind of tension,
as the democratizing potential of new technologies clashes with the growing concentration
of ownership and privatization of information among multinational media and
entertainment firms.*

Many observers have pointed out that a particular two-dimensional focus has
characterized information and communications policy in the United States.? Policy
implementation has been described as an effort to maintain equilibrium: While we
typically favor a market-based, property regime to ensure that information is efficiently
produced and exchanged, this approach frequently results in the concentration of control
and ownership of resources in the hands of a small number of large corporations.6 To
correct this imbalance, we typically rely on government intervention in the form of
subsidies, regulations, and some direct control of information production and exchange.
Given the unique characteristics of the emerging digital on-line environment however, it is
extremely unlikely that reliance on this bifurcated approach will enable us to leverage the
new ICTs to foster democratic values.

Policy that promotes private ownership and control of information and

communications resources does not automatically ensure that a wide range of innovative



uses of the Internet and other ICTs will be possible. Under policy favoring the free-
market, owners of the network infrastructures are at liberty to use their control to limit
users’ access to the actual infrastructure itself. They are also be free to restrict users to a
pre-selected assortment of programming and information products and services — a
selection that is almost certain to be most lucrative from the owners’ perspective —
regardless of whether or not it meets the needs of users.” Without safeguards, the range of
speech options that is likely to emerge under such a regime will be based on an individual’s
ability to pay for access. It will quickly relegate some to an inferior position vis a vis their
ability to freely exchange information. Alternatively, an approach that relies too heavily on
bureaucratic intervention in the market will fail on constitutional grounds.

This paper examines the viability of a third approach to policy formulation for the
Internet — the commons. Part I looks at how user behavior in cyberspace is forcing a re-
evaluation of the capabilities of communications networks. Part II reviews current
regulatory models for traditional mass media in terms of their access provisions. Part III
uses the commons framework developed by Oakerson and Ostrom along with concepts of
collective activity from the not-for-profit sector,8 to examine how the Internet might be
analyzed as a commons.? The final section discusses how the commons framework can
serve to frame policy that will foster access, preserve a shared public space, and foster a

communally created pool of information resources in the new on-line environment.

Part I: Uses in cyberspace

Many observers have pointed out that the concepts of territorial ‘place’ lose much of
their logic in the on-line environment where the physical rules of time and space (and the
laws and regulations of the physical world) apparently fail us.!® In a digital setting where

information must be copied in order to be communicated (and thus shared rather than



simply transmitted) even the concept of ‘sending’ a message between two locations is
altered.’ The Supreme Court has recognized that the unique time and space
characteristics the Internet represent more than the sum of its parts. In its 1997 decision
striking down the Communications Decency Act as unconstitutional the Court said: “. ..
electronic mail . . listservs. . . newsgroups . . . chat rooms, and the World Wide Web. All of
these methods can be used to transmit text; most can transmit sound, pictures, and moving
video images. Taken together, these tools constitute a unique medium — known to its users
as “cyberspace” — located in no particular geographical location but available to anyone,
anywhere in the world, with access to the Internet.”12

The world-wide telecommunications networks have been described as linking a
global civil society made up of millions of citizens groups,!? encompassing a vast global
resource of information preserved in digital form in computer databases.!* Steven Miller
terms the information resources that are collected in cyberspace as “our common resource
pool . . . composed of both tangible and intangible assets — ranging from the
electromagnetic spectrum to our cultural heritage, from our social life to our privacy.”1?
The Internet is not a monolithic whole; it is a network of user-created networks. As
individuals use new ICTs to communicate in on-line environments they become
participants in dialogues, expressions, celebrations, rituals, performances, campaigns,
caucuses, commercial exchanges, and information transactions.'® These participants
jointly create settings where people can assemble to undertake a variety of shared
endeavors, ranging from communication, to trade, to education, to adventure.l” Carol Rose
observes that while property regimes will no doubt persist, some intellectual activity in
cyberspace is naturally interactive and synergistic. Ideas and innovation can be enhanced

by open access and interaction among all participants.!® These approaches conceptualize



the information environment as a commons — mutually created, organized, governed, and
shared — a space that exists as Charles Neeson cogently points out, “only as we build it,
and how we build it is up to us.”t?

A policy framework for this environment, then, must reflect the diverse range of
communication activities that are made possible as a result of new ICTs.2° Policy must
acknowledge and facilitate the ongoing effort of individuals and diverse groups of users to
create open domain environments where ideas can be exchanged, communities can be
forged, and innovative forms of commerce can continue to be conducted.2! Effective policy
will focus on the capabilities of the new digital technologies, rather than on their technical
characteristics. Policy that looks past infrastructure and focuses instead on how these new
digital tools can be used in innovative ways can foster open, interactive, and interoperable
networks and applications. Network architecture is key in this endeavor: end-to-end, open
access to a non-discriminatory network infrastructure is essential.?? Policy that
promulgates a channellized model of closed, proprietary networks (a model that simply
guarantees more pre-selected programming) will undermine not only the democratic value
of new ICTs, it will also thwart innovation and ultimately weaken the nation’s ability to

compete in the global digital economy.

Part II: Existing regulatory models

Traditionally the distribution of access rights and speech protections among media
providers, network operators, and individuals has been shaped by market entry
considerations and technological characteristics. The distribution of First Amendment
rights were based in part on a medium’s technology, in part on the ease of entry into each
market, and in part on the prevailing political influence among the industry players.23 The

courts have developed differing, and arguably contradictory, analytic schemes for the



regulation of various forms of media.2* Four regulatory frameworks have emerged that
reflect these varying degrees of access rights and speech protections: the print model, the
broadcast model, the cable model, and the common carriage model.25

Print: Print has traditionally received the highest degree of free speech protection, and as
such the “private liberty”26 or “newspaper model’?” anchors one end of the spectrum of First
Amendment protections afforded communications media in the United States. The
Supreme Court has rejected virtually all regulation of the content of newspapers and other

written publications. In 1974 Miami Herald v. Tornillo?® held unconstitutional a statute

granting political candidates access to the editorial pages of a newspaper. The Court
reasoned that a government-mandated right to reply (in this case to negative newspaper
articles and editorials) amounted to constitutionally violative compelled speech.?d

The print model is based on the assumption that laws that interfere with the
content or the editorial discretion of the print press are subject to strict scrutiny.3® As the
“paradigmatic First Amendment medium,”3! newspapers have traditionally been free to
publish with virtually no government involvement. In terms of market entry — access to
the market — the press has historically stood unregulated because it has been assumed
that anyone with the requisite funds could publish. The numbers of potential publishers is
(theoretically) unlimited; government has had no need to interfere to ensure access.
Broadcasting: In contrast to print media, radio and broadcasting have from the beginning
been subjected to regulation of the content of their speech.32 The Communications Act of
1934 enabled the FCC to regulate broadcasting in a manner to serve the “public interest,
convenience, or necessity.”33

Broadcasting has traditionally been regulated using this “public interest” or

“scarcity model,” operating on the assumption that the broadcast spectrum was a scarce



resource. Historically, there have always been more potential speakers than the spectrum
allocations in any given market could accommodate. The Court recognized a significant
governmental power to ensure third-party access to broadcast outlets, reasoning that the
scarcity of outlets gave rise to a governmental interest in ensuring a diversity of available
programming.3* And while absolute physical scarcity of the spectrum has been discounted
by observers,3> and the Court itself has noted this criticism (especially in light of
technological changes that have increased the range of available electronic media), this
reasoning has been used consistently used in decisions regarding access.3¢ Limitations of
spectrum allocations continue to be used to justify government intervention to ensure
access, despite the claims by industry players that scarcity is a chimera:3” Over the years
the FCC has adopted rules to limit the number of broadcast stations that an individual
may own nationwide,38 as well as regulations to restrict the number of stations that may be
owned in a single market.?® Newspaper publishers have been prohibited from owning
television stations in the same markets in which they publish.®* The FCC once
promulgated the Fairness Doctrine (now no longer in force),4 which required that
broadcasters provide a reasonable opportunity for the airing of contrasting viewpoints, by
offering viewers and listeners programming that reflected a balance of political
perspectives and positions. Congress also required that the FCC adopt “reasonable access”
rules requiring broadcasters to provide airtime access to federal political candidates.4?
Although the various doctrines have fallen in and out of favor with the FCC, the
pattern of regulation regarding access to the broadcast spectrum has been relatively
consistent. On the theory that the special characteristics of the spectrum warrant careful
attention, the courts have upheld access requirements and (very limited) content-based

regulation for broadcast media.43



Cable: Regulation of cable networks, which has been variously described as the
“catekeeper,”’# “bottleneck/monopoly model,”# or “Turner model,”46 falls somewhere
between the print and broadcast models with regard to degree of government intervention
to both ensure access and protect free speech. The Supreme Court has only recently begun
to define the First Amendment status of cable television,*’ and some observers suggest that
the “judicial struggle” with regard to free speech and access issues presented by cable
provides some indication of the constitutional status of regulation of new media like the
Internet.*®

Like over-the-air broadcasters, but unlike common carriers, the owners of cable
television systems choose the programming and services that their subscribers will receive.
The cable operator’s role as programmer has traditionally been limited to the selection of
programming sources;* however, recent mergers between AOL and Time Warner,5° and
AT&T and MediaOne,5! indicate that cable systems operators no longer continue to act as
relatively passive programming conduits. Cable systems providers are now Internet
service providers as well. An increasing number of cable systems are being reconditioned
to enable two-way broadband cable Internet connectivity. Observers caution that a lack of
competition within the cable industry, combined with the cable systems operator’s ability
to bundle network access with ISP service, will limit subscribers’ abilities to choose
applications and information resources on the Internet.52

The local monopoly in cable franchises means that most cable subscribers have no
choice of service supplier.? Most subscribers’ cable television options are circumscribed by
the decisions of a single company: Observers have pointed out that in some ways this

situation is more limiting for viewers than existing over-the-air broadcast options.?* The



potential for monopoly abuse can be viewed as a rationale that obligates the government to
ensure that existing cable systems adequately serve the public.5

In 1994 the Supreme Court in Turner Broadcasting Systems v. FCC acknowledged

that cable operators represent a category of speakers with First Amendment rights.6
However, the 1994 Turner Court declined to treat cable using a print model, on the
reasoning that the “bottleneck” characteristics of most cable systems justify access
regulation.’” But the Court also rejected the “scarcity” logic underlying the broadcast
model as an appropriate rationale for cable regulation,? and applied instead an
“Intermediate” level of scrutiny.59

In 1997 the Supreme Court recognized the constitutionality of the “must carry”
provisions of the Cable Television Consumer Protection and Competition Act of 1992. These
provisions require cable operators to provide their customers with access to certain local
commercial broadcast channels and certain public broadcasting stations.®® The Court
rested its holding on the recognition that cable operators, as gatekeepers, control access to
the television programming received by the approximately two-thirds of American homes
wired for cable. The Court pointed out that Congress had identified three important
government interests served by the must-carry provisions: preserving the benefits of free,
over-the-air local broadcast television for those who do not subscribe to cable; promoting
the widespread dissemination of information from many sources; and promoting fair
competition in the television programming market. The Court observed: “Congress has an
independent interest in preserving a multiplicity of broadcasters to ensure that all
households have access to information and entertainment on an equal footing with those

who subscribe to cable.”6!



Telephones: The telephone networks have been regulated not as mass media, but as public
utilities under the “common carriage” model. In 1910 when Congress passed the Mann-
Elkins Act ©2 it effectively classified telephones, like telegraphs, as common carriers subject
to regulation by the Interstate Commerce Commission — the agency which had been
created by the Interstate Commerce Act in 1897 to regulate railways.® This Act clarified
the disagreement that had existed in the courts during the earlier part of the century as to
whether telegraph companies should be considered common carriers like railroads, even
though they carried messages, not physical goods.64 Nearly a quarter of a century later
when the Communications Act was drafted in 1934, much of the language for Title II of
this Act was adapted from the language of the 1897 Act.65> Consequently telephones
companies were treated as common carriers and typically continue to be regulated as
public utilities.®® The telephone industry was treated as a natural monopoly by regulators
for most of the twentieth century. Entry into the this market proved costly and
competition seemed inefficient. A regulated monopoly, by contrast, had come to be
regarded as a means to provide a stable and far-reaching communications infrastructure.?
Because it typically operated as a local monopoly in each market, the telephone company
was regulated to ensure non-discriminatory service for all customers. Anyone who paid the
tariff was permitted to send a message over the network.68

This situation exemplifies the puzzling regulatory framework that results when a
new medium is regulated, at least initially, like the existing technology which it most
closely resembles.®® By the end of the nineteenth century, the telegraph had become a
familiar and accepted communications technology. When the telephone arrived on the
scene, the common carriage laws that governed the telegraph were the model chosen for

the new medium. The telephone was seen as the successor to the telegraph — a common



carrier like the railroad — rather than a successor to the printing press as a medium of
communication.’”® Under this model, telephones have anchored the opposite end of the
continuum of free speech protections from print media, as passive carriers of third-party
communications.”!

In spite of its stratified nature, communications policy in the United States has
historically promoted and supported fundamental First Amendment principles.”? The rules
that seem rigid and artificial in today’s digital, integrated, and converged on-line
environment were originally developed to maintain an equilibrium — to preserve the
democratic rights of free exchange of information within a communications environment
historically owned and operated by the private sector.” While none of these old models
provides a satisfactory “fit” for the new demands of cyberspace, they do serve to point up an
important and well-established precedent that government can, and should, implement
policy to ensure that goals like access are achieved.”™ This precedent is especially
important in an environment already characterized by concentration of ownership and

vertical integration.”™

Part III: Attributes of the commons

Ronald Oakerson offers a framework that distinguishes four factors or sets of
attributes that can be used to analyze the commons: physical characteristics, decision
making arrangements, patterns of interaction among participants, and outcomes or
consequences.” The specific physical characteristics of jointness, exclusion, and
indivisibility are particularly useful for examining the Internet as a commons and
identifying access issues that new policy might address.

As a “durable facility of human design and construction that is shared by a

”7

community of producers and consumers,””” the Internet exhibits a fundamental
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characteristic of the commons. The architecture of the Internet and the digital tools
available on-line give have historically combined to enable users to become both producers
and receivers of a vast range of content and services.”® And although an increasing amount
of this content is subject to property regimes, in some important respects the information
available on the Internet resembles a fugitive resource: While a given digital resource
certainly must actually reside on a computer server in some real-world location, users do
not treat these resources as places-based or “fixed” in the familiar sense. Users in
cyberspace have no need to weigh the proximity of this computer server in their decisions
to use a given resource. This treatment is, of course, in sharp contrast to the way existing
print and broadcast content is used.
Jointness: An analysis of the degree of jointness present in a commons focuses in part on
how many users can use the resource at a given time without interfering with each other or
diminishing the overall benefit available to the group. Jointness was originally developed
to describe a pure public good — a situation where one person’s use does not subtract from
the use of others (in contrast to private goods where one person’s use consumes and
destroys a good). The focus here is the degree to which more than one person can make use
of the same good — either serially or simultaneously. In a physical commons, at some point
the number of users begins to subtract from the overall benefit. This is manifested in two
ways: The amount a given user consumes at any time will not be available for others.
Over time the cumulative consumption will diminish the usefulness of the commons for all
users.”

Information (or content) is typically the resource that users associate with
cyberspace, but an equally valuable aspect of the Internet is the capability it gives each

user to connect and to interact with other users. These capabilities — interactivity and
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connectivity — are resources that exhibit varying degrees of jointness and share attributes
of both public and private goods. Obviously connectivity depends heavily on guaranteed
access to the infrastructure, but unlike a pure public good (that can be shared by any
number of users because it is consumed collectively) heavy simultaneous connection to the
network can result in congestion, causing all users to experience a slower rate of
transmission. If increased capacity is not provided, the network’s overall usefulness is
affected to some degree.8

However, any limitation due to congestion is overshadowed by the ways in which
the Internet and its resources are non-subtractable. With respect to interactivity, the
Internet exhibits a very high degree of jointness, in that increased numbers of users on a
network typically increase its usefulness. Observers have pointed out that economic
benefits — positive externalities — accrue from growth in the networks and the resulting
increased connectivity. Thus, in most networks each user has a stake in the network
becoming as large as possible because of the extra opportunities for interaction with the
new subscribers joining the network.8t Moreover, on the Internet each additional node or
computer server added to the network does not “use up” the ability to interact; instead,
each new connection actually expands the resource in terms of information potentially
available to others on the network. Each new node extends the potential to communicate,
interact, and exchange information. Because a user creates an additional communication
channel whenever he or she connects to the network, interactivity capacity is not “used
up.” Likewise, when a user leaves or disconnects from the network none of the resource is
destroyed. It remains true, however, that certain behaviors on the network can diminish

its usefulness. “Flaming” in interactive chat rooms, and invasions of public newsgroups
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and other online settings by those intent on disruption can destroy the utility of a given
interactive resource, at least temporarily.82

Observers have noted that the information resources created by users on the
Internet in many ways resembles a common pool resource (CPR) — a stream or pool of
undifferentiated product from which all users may take a portion for their own use.$3 In a
physical commons, the rate at which users take portions affects the rate at which the
commons can replenish the supply. Sharing without using up all the resources requires
restraint and coordination among users.®* In the on-line environment, the “quirky”
characteristics of information mean that one person’s use of information does not consume
it in the same way that use of a physical resource might consume it and make it
unavailable for others.85 Information in digital formats must be copied to be
communicated. The sender effectively shares the information in the process of
communicating it. Admittedly, the perceived value of information may change over time.
A given information resource may be more useful when it is made available in a collection
or combined with other information, as in archives or databases for example, but the fact
remains that the resource is not destroyed through heavy simultaneous or serial use.8
Equally important to some observers is the cultural dimension. The value of information
lies not entirely in its value as private property, but in the relationships and exchanges the
information itself engenders.s7
Exclusion: Exclusion refers to the seller’s ability to exclude all buyers except those who are
willing to pay a given price. This idea can be extended to include questions of access to
commons itself. Two types of exclusion are possible, depending on the nature of a resource

or on the technology present in a given commons: Access can be fully regulated for each
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user of a commons, or access can be partially regulated and apply only to those outside the
immediate group.8

This attribute provides a useful perspective on issues of access to the new
information environment, because with regard to access, the Internet differs considerably
from “real world” physical commons. The Internet’s fundamental organization as a
network of user-created networks means that a vast range of entities can be present in the
environment at any given time, each with differing needs, desires, and abilities to control
access. User behavior within groups once users are connected on-line may vary according to
behavioral norms. Some groups may permit very limited access to their communities;
other may encourage widespread participation. However, the ability to access the whole
network infrastructure that we understand and regard as the “Internet” has historically
been regarded as a positive and desirable objective by those who developed the network
and its operational protocols, those who recognized its innovative potential, and policy
makers.89. The Internet’s open protocols, end-to-end architecture, and interconnection
policies demonstrate this tradition of open access. The sustainability of the Internet turns
not on an ability to limit access, but on the opportunity to extend access to the widest
extent possible. The issue with the Internet — unlike most physical commons — is not how
to limit access to preserve and maintain the resource, but how to prevent arbitrary
limitations on access (from privatization and enclosure) from destroying the commons. In
light of monopoly control of the ISP broadband cable infrastructure, it seems that
privatization is proving dangerous not only because it prevents individuals from hooking
up to the network simply because they can’t afford the fee. Privatization is also a threat to
the continued existence of the Internet itself because infrastructure owners will control

what activities are permitted, or prohibited, once a user is on-line.%
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Indivisibility: This factor focuses on how the size of a commons affects users’ abilities to
coordinate.®! An analysis of the Internet must consider if the network’s sheer size and
scope make it too unwieldy to treat as a commons. Would it ever be reasonable to
promulgate policy to divide up the network into private property? The physical boundaries
of a commons typically determine if the commons can be enclosed without destroying its
value. But even if the commons is technically divisible into small parts (if it exists as a
result of human design alone, for example, without reference to natural or technological
constraints) there may cultural reasons for treating it as if it were not divisible. If as many
claim, the Internet cannot be efficiently divided up,®2 how can regulation address this
issue?

At first glance, the Internet’s global scope makes it seem too big to be a manageable
commons. But the Internet, while potentially world-wide in its reach, has proved
“scalable.”?? Users do not have treat the Internet as a global resource, although they may if
they desire. User behavior varies across individuals and with the intended use of the
network, whether as a means of communicating, interacting, or locating and retrieving
relevant information. Activities can range from individuals using e-mail to communicate
with the neighbors across the street, to individuals posting information on a web-page for a
world-wide non-profit group, to software companies providing applications via download for
profit, to small businesses advertising on the Web, to much larger firms engaging in
business-to-business transactions. These communications can take place on what we have
traditionally considered the “public” part of the Internet, or partly or entirely on private
networks that may or may not allow full interactivity with the entire network.

A very useful conceptualization of the behaviors of users in this on-line, scalable,

digital environment — one that reflects the value in maintaining the Internet intact —
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comes from the literature of non-profit organizations.?¢ The commons is described as a
range of behaviors or endeavors undertaken collectively: A commons is any set of social
acts characterized by voluntary participation, common purpose, shared resources,
mutuality, and fairness. This concept of the commons, or koinonia, which dates back to the
ancient Greeks, has five principles: 1) participation must be free and uncoerced; 2)
participants must share a common purpose; 3) participants must have something in
common that they share, such as jointly held resources, a collection of precious objects, or a
repertory of shared actions; 4) participation involves a sense of mutuality or friendship; 9
and 5) social relations must be characterized by fairness and justice.%

Any self-defining collective of individuals who voluntarily associate to create
communities and to reproduce social worlds (like the groups and gatherings that comprise
the “close-knit” communities on the Internet®’) constitute a commons. A commons can be
any of the familiar settings used for social interaction — a temple, clubhouse, academy,
forum or city hall — as well as ‘non-settings:” the social space of a newspaper, academic
journal, or electronic bulletin board or chat room, for example. The social spaces of these
latter commons are primarily settings for dialogue, assembly, and presentation.%8

Organizations that comprise commons may have instrumental objectives or
expressive functions, or a combination of both, but freedom of expression is a critical
component in the formation and activity of any genuine commons. Instrumental commons,
for example, may be goal oriented, intent on solving a given problem, often fulfilling a
social need. The civic groups, legal aid organizations, consumer organization, soup
kitchens, electoral campaigns, and trade unions that form such purposive commons — both
on- and off-line — rely on free exchange of information for their continued existence.

Expressive commons, those concerned primarily with discussions, presentations,
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exhibition, dramatization, rites and ceremonies, obviously also rely on the free flow of
ideas. Churches, theatres, companies for the performing arts, fora for public debate,
museums, and electronic on-line art exhibits are examples in this category.%

The Internet, then, represents various commons utilizing global networks,
community nets, and private intranets.!% Carol Rose has pointed out that most groups
that form on the Internet have demonstrated an ability to operate as a commons within a
system of property — a form she describes as a limited commons. Rose suggests that for
some small groups, the exchange of information and ideas that takes place might be more
productive if the participants could engage in discussions that are open and inclusive to the
group — subject to agreed-upon norms and rules — but limited to exclude “outsiders.”101

The Internet lends itself to treatment as a commons with regard to jointness,
exclusion, and indivisibility. As a network of networks, the Internet is not “used up” by
users present in the environment. In fact, each new node added to the network actually
increases its size, expanding the resource, rather than consuming it. Information —
particularly information in digital formats — has characteristics that allow us to treat it as
both a public and a private good. Like the networks, information resources are not
consumed in the same manner as other physical resources. Sharing information in the
digital environment is how information is communicated.

Some observers refer to the information we are amassing in this new environment
as our common pool resource. But the resources created here could also be understood in
terms of new capabilities, including the ability to interact, and the opportunity for
increased exchange of information in various formats, which leads to innovation, new
exchanges, and the creation of new resources. The Internet when analyzed as a commons

also reveals shared endeavors that span in both the on- and off-line worlds.102
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Part IV: Towards a New Framework for Policy Problem-Setting?

Unlike previous media, the architecture and the capabilities of the Internet enable
us to behave as if free exchange of information really does exist. It offers a true
opportunity to enable a diversity of voices to be heard. An analysis of the Internet as a
commons suggests an innovative framework for communications policy that takes the focus
beyond old analogies and existing regulatory regimes.

Although physical commons are frequently discussed and analyzed in terms of their
potential to create dilemmas, many of the characteristics of cyberspace make the commons
an ideal model for communications policy. The commons framework places an emphasis on
the need to ensure access and guarantee open domains (and the need to balance the
exponential growth of proprietary domains!03) that has been absent from traditional
regulatory models. The commons framework provides a particularly useful counterbalance
to the market-driven approach that usually dominates any discussion of the
communications policy. It offers a basis for policy that is distinct from private property
regimes and or direct state intervention, but which can encompass both. The framework
indicates that network access itself can feasibly be regarded as a valuable good, and that
non-commercial content produced within a commons can be treated equitably, on par with
private property and public goods. This is an essential frame of reference for policy
problem-setting.

Framing the Internet as a commons using the attributes outlined in this paper
highlights a number of policy considerations that would likely not receive attention under
existing regulatory approaches. Even a preliminary analysis of jointness indicates a need
to ensure the Internet will have sufficient capacity to keep up with demand and avoid

congestion for all users, regardless of their ability to pay. This attribute further reveals

18



that policy must recognize of the value of interactivity and connectivity as capabilities not
previously available from traditional media. Policy must also recognize the new activities
that occur as a result of these resources. The need to preserve the status of information
with characteristics of both public and private goods is clear under this model. It is also
necessary to ensure that the presence of private property (like the monopoly control of
network infrastructure, and the ability to bundle services) does not destroy the free
exchange of information. An analysis of exclusion demonstrates a real need to prevent
arbitrary limits on infrastructure access by network owners. Finally, an examination of
the feasibility of dividing up the Internet reveals the strong need to preserve a portion of
cyberspace as a public space, open to all users, to enable a range of collective activities.
The commons framework also brings to the foreground the behaviors of “third
sector” constituencies — those educators, artists, writers, consumer advocates, volunteers,
trade unionists, and religious organizations among others, whose messages are largely
absent in the traditional mass media — and whose work could revitalize the nation’s
democratic culture. It is clear that computer-mediated interactive communication can
foster communities of individuals on-line who act to make differences in the real world.
When defined as a collective undertaking, the commons emphasizes discourse and focuses
attention on the importance of protecting spaces for these free exchanges of information.
In light of increasing private control of on-line spaces, and in the face of vast offerings of
consumer-oriented commercial content on the Internet, the opportunity exists for policy
using a commons framework to foster public dialogue. While a commons may serve many
functions, it is often particularly effective as a space where individuals simply meet and

talk in the course of everyday activities. And as participation in Internet chat rooms,
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community newsgroups, and other on-line gathering places indicate, there is a powerful
need and a strong interest in maintaining outlets where citizens can express their ideas.

Policy predicated on a framework that recognizes these needs can support renewed
discourse. Commentator Jon Katz, (who describes younger users of computer-mediated
communication technology as the “postpolitical”’) predicts without irony a future that can
be quite different than what we have in the commercial mass media marketplace today:
“It’s possible that we could end up with a media and political culture in which people could
amass factual material, voice their perspectives, confront other points of view, and discuss
issues in a rational way.”19¢ By shifting focus from linear transmission models to
multidirectional and interpersonal communication models, the commons framework offers
policy makers a clearer sense of how users might actually be applying the new ICT
capabilities to a vast range of daily activities.

Communications policy in the United States has set forth discernable social goals
that remain essential. New social goals have come to light with the emergence of new
ICTs. The commons framework gives policy makers the necessary focus and scope to lift
debate about cyberspace out of a discussion centered on how to protect the status quo of

transmission and entertainment industries.
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