TASCP 9" BIENNIAL CONFERENCE 2002

PAPER

ENVIRONMENTAL IMPACT ASSESSMENT AS A TOOL OF COMMON
PROPERTY RESOURCE MANAGEMENT IN SOUTHERN AFRICA: TOWARDS
AN INTEGRATED REGIME

Justin Kalima
LLB (Hons) (Malawi)
LLM (Env Law) (Natal)

17-21 June 2002

CONTENTS

il



Part One: General Background

1.1 Introduction

1.2 Origin of EIA

1.3 Definitions

1.3.1 Environmental assessment

1.3.2 Environmental impact

1.3.3 Environmental impact analysis

1.3.4 Environmental impact assessment report
1.3.5 Environmental evaluation

1.3.6 Environmental inventory

1.3.7 Environmental impact assessment

1.4 Nature of environmental impact assessment
1.4.1 General

1.4.2 Project Screening

1.4.3 Scoping

1.4.4 Environmental inventory or baseline study
1.4.5 Alternatives

1.4.6 Impact analysis or evaluation

1.4.7 Mitigation

1.4.8 Public participation

1.4.9 EIA presentation

1.4.10 Monitoring and auditing

1.4.11 Sundry issues

1.5 Objectives of EIA

1.6 EIAs in Southern Africa: a brief history

1.7 The Southern African Development Community (SADC)

Part Two: The Southern African Environment

2.1 General
2.2 Botswana
2.3 Angola

2.4 Democratic Republic of Congo ( DRC) - (formerly Zaire)

2.5 Lesotho

2.6 Malawi

2.7 Swaziland
2.8 Mozambique
2.9 Tanzania
2.10 Zambia

2.11 Zimbabwe
2.12 Namibia
2.13 Mauritius
2.14 Seychelles
2.15 South Africa
2.16 Common Trends

Part Three: Environmental Impact Assessments in Southern African States

3.1 General
3.2 EIA Legislation in Southern Africa
3.2.1 Malawi

il

O 0 000NN N N B WWN - —

— e e e e e ek e e e \O
O W WPNON = —=OO

22
22
23
24
25
26
27
27
28
29
29
30
31
32
33
34
35

38
38
39
39



3.2.2 Mauritius
3.2.3 Seychelles
3.2.4 South Africa
3.2.5 Swaziland
3.2.6 Zambia
3.2.7 Angola

3.2.8 Mozambique
3.3 EIA Policies in Southern Africa
3.3.1 General
3.3.2 Zimbabwe
3.3.3 Namibia

3.4 Observations

Part Four: Towards an SADC Protocol on Environmental Impact Assessments
4.1 General
4.2 Effectiveness of EIAs in Southern Africa
4.2.1 MosaFlorestal EIA, Mozambique
4.2.2 St Lucia EIA, South Africa
4.3 Relevance of SADC in EIA Coordination
4.4 The European Community EIA Directive
4.5 Convention on EIA in a Transboundary Context

Part Five: Conclusion
List of Statutes
List of Policies

Bibliography

iv

42
46
48
53
57
62
63
64
64
64
66
68

70
70
70
71
72
74
78
&3

87

&9

90

91



PART ONE

GENERAL BACKGROUND

1.1 Introduction

Environmental impact assessment (EIA) is one of the indispensable tools of common
property resource management. Through its use, policies, plans, programmes and projects
that have detrimental impacts on the conservation and sustainable utilisation of common

property resources can be identified, reformulated and/or rejected.

In Southern Africa EIA has been known for many years. The primary purpose of the present
study is to document the extent of this knowledge and its effect. In particular, the study shall
determine whether EIA has contributed to the preservation and protection of the environment
of the region, and whether there is a need for regional EIA coordination. To this end, the
present Part covers introductory matters. It considers the origin of EIA, objectives of EIA,
history of EIA in the region and the Southern African Development Community (SADC).
Part 2 will analyse the environments of the States of the region. The aim is to identify
common environmental trends that necessitate a coordinated approach in EIA law and
practice. Part 3 will critically appraise the EIA legislation and policies of the various States.
The critical appraisal will assist in developing threads of effectiveness that will be collected
in Part 4 to establish the effectiveness of EIAs in SADC States. In addition Part 4 will
complete the picture of regional EIA integration introduced in Part 2, discuss the relevance of
SADC in the set-up and comment on the EIA systems established in the European
Community Directive 85/337/EEC and in the Convention on Environmental Impact
Assessment in a Transboundary Context of 1991. Part 5 will summarise previous Parts and

append concluding remarks.

For the most part, the comparative approach will be adopted. Insights from the analysis are
expected to play a prominent role in the general enterprise of investigating the need for

regional EIA coordination.

No empirical studies have been undertaken. This paper is largely based on documentary

research.



1.2 Origin of EIA

It is a sad commentary on human existence that despite our superior faculties, we have, over
the years, through default, neglect or sheer recklessness, participated in damaging, in one way
or another, the environment on which we depend for our existence. In the name of economic
progress, massive hydro-electric power stations, huge industries, spectacular seaside resorts
and gigantic skyscrapers have been erected with no thought for their environmental effects.
We now live ‘in an age of environmental alarm, an age in which the very survival of
humankind appears to be threatened by systemic environmental damage’.! Adverse weather
changes are common. Essential ecological processes have been disturbed. Numerous species
of plants and animals have disappeared. Hunger, poverty and disease are on the increase. The

human race has become its own worst enemy.

Slightly more than three decades ago the people of the United States of America decided that
the tide of environmental degradation could not be allowed to continue unabated.
Development had instead to be pursued with environmental considerations in mind. In
February 1969 Bill S1075 was placed before the Senate; it suggested the encouragement of
ecological research and the formation of a Council on Environmental Quality. In the House
of Representatives a similar Bill, HR6750, was introduced, proposing the articulation of a
national environmental policy and the establishment of the Council. In the discussions that
followed in both chambers of Congress, the National Environmental Policy Act of 1969
(NEPA) was moulded. Section 102 of this statute required, for the first time in history, that
environmental impact assessment be conducted. Specifically, Congress directed that all
agencies of the Federal Government include in every recommendation or report on proposals
for legislation and other major federal actions significantly affecting the quality of the human

environment, a detailed statement on

. the environmental impact of the proposed action;

. any adverse environmental effects which could not be avoided if the proposal were
implemented;

. alternatives to the proposed action;

. the relationship between local short-term uses of man’s environment and the

maintenance and enhancement of long-term productivity; and
. any irreversible and irretrievable commitments of resources which would be involved

in the proposed action if implemented.?

1J du P Bothma and P D Glavovic ‘Wild Animals’ in R F Fuggle and M A Rabie (eds) Environmental Management in South
Africa (1992) at 257.

7y Glasson, R Therivel and A Chadwick Introduction to Environmental Impact Assessment 2ed (1999) at 30.
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Described as ‘a fluke, strengthened by what should have been amendments weakening it, and
interpreted by the courts to have powers that were not originally intended,”® NEPA has had a
profound effect on environmental thinking worldwide. In the United States itself, NEPA has
led to the preparation of over 10 000 environmental impact statements.* In the world at large,
the Act has influenced the introduction and implementation of environmental impact
assessment policies, guidelines, executive orders, regulations and statutes. Southern Africa

has been no exception.

However, the world has not followed the US lead religiously. There have been significant
departures from NEPA’s conception of EIA. As an illustration, in many countries EIAs are,
contrary to NEPA’s provisions, not restricted to government actions but are also required in
private projects. These departures have resulted in the proliferation of different terminologies
relating to EIA, which may at times be confusing. For this reason, it is necessary at the outset
to define frequently occurring terms in this field. Thereafter the discussion will focus on the
nature and objectives of EIA, history of EIAs in Southern Africa, and the Southern African

Development Community.
1.3 Definitions

As noted, there are numerous terms associated with EIA. For practical purposes it is not
possible for this treatise to canvass all of them; only a few will be considered together with a
definition of EIA itself.

1.3.1 Environmental assessment

Sadler writes that environmental assessment is ‘a systematic process of evaluating and
documenting information on the potentials, capacities, and functions of natural systems and
resources in order to facilitate sustainable development planning and decision-making in
general, and to anticipate and manage the adverse effects and consequences of proposed

undertakings in particular’.’

*Glasson et al op cit n2 at 29.
*Glasson et al op cit n2 at 28-29.

°B Sadler International Study of the Effectiveness of Environmental Assessment. Enviromental Assessment in a Changing
World: Evaluating Practice to Improve Performance (1996) at 11 quoted in J Glazewski Environmental Law in South Africa
(2000) at 271.
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The same writer is of the view that the term ‘environmental assessment’ encompasses both
‘environmental impact assessment’ and ‘strategic environmental assessment’: the former
targeting projects and the latter dealing with the assessment of policies, programmes and
plans.® This distinction is not respected by other writers. Some simply equate the term
‘environmental assessment’ with the term ‘environmental impact assessment’.” In the interest

of clarity, Sadler’s approach will be adopted in this paper.
1.3.2 Environmental impact

For a long time there has been a debate on whether the words ‘impact’ and ‘effect’ are
interchangeable. Catlow and Thirlwall, Preston and Bedford, and Stakhiv® contend that there
is a difference in the two words. On the other hand, Biswas,” Canter,'® Fuggle'' and many
authors regard the two terms as synonymous.'> With due respect, it is submitted that drawing
a distinction between such common words is a recipe for confusion in understanding EIA. In

the present text ‘impact’ and ‘effect’ are treated as having the same meaning.

‘Environmental impact’ may therefore be defined as the effect human activities have on the
environment. In terms of a project, environmental impacts are ‘those resultant changes in
environmental parameters, in space and time, compared with what would have happened had
the project not been undertaken’."” The parameters may, for example, be air quality or water

quality.

%Ibid, as summarised by Glazewski op cit n5 at 270-271.

A K Biswas and Q Geping (eds) Environmental Impact Assessment for Developing Countries (1987) at 196; J A Dixon, L F
Scura, R A Carpenter and P B Sherman Economic Analysis of Environmental Impacts (1994) at 9. In the USA an
environmental assessment is a document which is used to determine whether an environmental impact statement is necessary
for a proposed action: L W Canter Environmental Impact Assessment 2ed (1996) at xvii.

$Glasson et al op cit n2 at 21 for the views of these authors.

’Biswas and Geping op cit n7 at 196. Biswas acknowledges at page 2 that the views expressed in the article (or chapter) are
not personal but the result of the meeting of minds of experts.

1°Cf his definition of EIA quoted below: Canter op cit n7 at 2.

"Cf his definitions of EIA and environmental impact analysis quoted below: Fuggle R F ‘Environmental Evaluation’ in
Fuggle and Rabie op cit nl 762 at 764.

"Glasson et al op citn2 at 21.

PGlasson et al op citn2 at 19.
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There are several types of impact: physical and socioeconomic, direct and indirect, short-run
and long-run, local and strategic, adverse and beneficial, reversible and irreversible,

quantitative and qualitative, actual and perceived. This list is not exhaustive.'

1.3.3 Environmental impact analysis

Fuggle, a South African authority, defines environmental impact analysis as ‘a process
contained in environmental impact assessment (EIA) by which the environmental effects of a
project are analysed’. He distinguishes it from the term ‘environmental analysis’ which he

. . .. 15
describes as ‘a process aimed at the recognition of causes and effects’.

1.3.4 Environmental impact assessment report

An environmental impact assessment report (EIA report) is a report or document that
contains the results of an EIA. It puts together the information and estimates of impacts
derived from the various steps in the EIA process. It provides the decision-maker with
valuable information on whether the proposed project is environmentally viable, or whether it
should be abandoned or substantially modified on environmental grounds. In some countries
the EIA report is referred to as an environmental statement, an impact statement, an

environmental impact statement, an environmental impact report, or as a 102 statement.'®
1.3.5 Environmental evaluation

Over two decades ago Munn'’ suggested a definition for environmental evaluation that is still
cited by modern authors. He defined it as an activity designed ‘to identify and predict the
impact on the environment and on man’s health and well-being of legislative proposals,
policies, programmes, projects and operational procedures, and to interpret and communicate

information about the impacts’.

14Adapted from Glasson et al op cit n2 at 20.
15 Fuggle op citnl1 at 764.

"Glasson et al op cit n2 at 6; Biswas and Geping op cit n7 at 196; Section 25(1) of Malawi’s Environment Management Act
No 23 of 1996. The environmental impact assessment report is called 102 statement in the USA, the 102 referring to the
section in NEPA that makes provision for environmental impact assessment.

'R E Munn Environmental Impact Assessment: Principles and Procedures (1979) as quoted in Glasson et al op cit n2 at 3-4
and as referred to by Fuggle op cit n11 at 763-766 and Glazewski op cit n5 at 272.
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This definition is wide in scope. It covers environmental assessment, environmental impact
assessment and strategic environmental assessment. The term ‘environmental evaluation’

therefore appears to be a concise way of describing these ‘different’ types of assessment.
1.3.6 Environmental inventory

An environmental inventory is a description of the environment of an area prior to the
implementation of a proposed action. It provides the basis for assessing the potential impacts
on the environment of the proposed action. It may also be referred to as environmental
baseline study, environmental identification or environmental setting.'® Canter'® states that
the inventory is compiled from a checklist of descriptors for the physical-chemical,
biological, cultural, and socioeconomic environments. He explains that the physical-chemical
environment includes areas such as soils, geology, topography, water quality, air quality and
climatology. The biological environment consists of the flora and fauna of the area. The
cultural environment refers to the historic and archaeological sites, and aesthetic resources.
The socioeconomic environment includes various considerations related to humans in the
environment such as population trends; economic indicators of human welfare; educational
systems and other infrastructure concerns like wastewater disposal; public services such as

police and fire protection; and many others.
1.3.7 Environmental impact assessment

A plethora of definitions of environmental impact assessment (EIA) exists. Numerous authors
have sought to articulate what they conceive of as EIA. Sheate® defines it in the following

terms:

‘EIA is a public process by which the likely significant effects of a proposal on the
environment are identified, assessed and then taken into account by the consenting
authority in the decision-making process. It provides the opportunity to take
environmental considerations into account at the earliest opportunity before decisions
are made about whether to proceed with a proposed development or action. EIA
enables proposals to be modified in the light of potential impacts identified in order to

eliminate or else mitigate them’.

"®Biswas and Geping op cit n7 at 196.
PCanter op citn7 at 1-2.

2 Environmental Impact Assessment: Law and Policy. Making an Impact II (1996) at 25.



Ahmad and Sammy*' begin with the proposition that there is ‘no clear, concise definition’ of
EIA. They then analyse what EIA involves and conclude with what they call a ‘pseudo-

definition’ of EIA. It runs as follows:

. it is a study of the effects of a proposed action on the environment;

. it compares various alternatives by which a desired objective may be realized and
seeks to identify the one which represents the best combination of economic and
environmental costs and benefits;

. it is based on a prediction of the changes in environmental quality which would result
from the proposed action;

. it attempts to weigh environmental effects on a common basis with economic costs
and benefits; and

. it is a decision-making tool.

Writing from an American perspective, Canter defines environmental impact assessment as
‘the systematic identification and evaluation of the potential impacts (effects) of proposed
projects, plans, programs, or legislative actions relative to the physical-chemical, biological,
cultural, and socioeconomic components of the total environment’.** This definition may be
compared with that of Fuggle who posits that environmental impact assessment ‘should be
understood as the administrative or regulatory process by which the environmental impact of
a project is determined’.” It will be noted that just like Sadler, Fuggle restricts EIA to

projects.

All of these definitions are similar in many respects. The differences lie in the ambit of
application. The first two are somewhat non-committal in their extent of application: there is
scope for interpreting them as advocating either that EIAs apply in projects only or that EIAs
may also be used in policies, plans and programmes. By contrast Canter and Fuggle are clear
on their stands: the former argues that EIAs are used in policies, plans and programmes as
well as in projects, whereas the latter stops at projects. As stated earlier on, the view of the
present writer is that for the sake of clarity it is better to confine EIAs to projects.
Environmental assessments of policies, plans and programmes should be described by the

well established term ‘strategic environmental assessment’.

21
Y J Ahmad and G K Sammy Guidelines to Environmental Impact Assessment in Developing Countries (1985) at 1-2.
22Canter op citn7 at 2.

23Fuggle op citnll at 764.
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Ultimately, definitions do not settle substantive issues. What matters most is an

understanding of the nature of EIAs.

1.4 Nature of environmental impact assessment

1.4.1 General

Writers generally agree that EIA is in essence a process that examines the environmental
impacts of development activities in advance. The process comprises several steps. Empirical
evidence suggests that these steps differ from country to country. There is therefore no
universally accepted yardstick by which the adequacy of the steps may be judged. However,
best practice appears to require, in the words of Barrett and Therivel, that an ideal EIA

system should have such steps as will ensure that the EIA system:

. applies to all projects that are expected to have a significant environmental impact and
addresses all impacts that are expected to be significant;

. compares alternatives to a proposed project (including the possibility of not
developing the site), management techniques, and mitigation measures;

. results in a clear EIA report which conveys the importance of the likely impacts and

their specific characteristics to non-experts as well as to experts in the field;

. includes broad public participation and stringent administrative review procedures;
. is timed so as to provide information for decision making;

. 1s enforceable; and

. includes monitoring and feedback procedures.**

The first point may be addressed through two steps: project screening and scoping. The other

points may be taken care of in other steps and issues highlighted below.

1.4.2 Project Screening

In project screening, all projects that do not make significant environmental impacts are
allowed to proceed to administrative processes and the implementation stage. Only projects
the environmental impacts of which are significant or not fully known are ‘diagnosed’ as

requiring an EIA.

B F D Barrett and R Therivel Environmental Policy and Impact Assessment in Japan (1991) at 149 as quoted in Canter op
citn7 at 2-3.
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Screening may be done in two principal ways: the use of thresholds and a case by case
approach. The former places projects in categories and sets thresholds for each project type.
These may relate to project characteristics, anticipated project impacts and project location.
The case by case approach has a checklist of guidelines and criteria against which the
characteristics of individual projects are appraised. Screening may also be done using a
hybrid approach, for instance combining indicative thresholds with the case by case

approach.”
1.4.3 Scoping

Having established the need to conduct an EIA, it becomes necessary to determine the scope
of the EIA. Scoping singles out the impacts and issues to be covered. It generally involves
two stages. First, all impacts, whether severe or trivial, are listed. Secondly, this list is
scrutinised to identify important impacts which will constitute the focus of the study. The
initial list of impacts may be developed from consultations with the public, the project
proponent, the competent authority and other relevant agencies. It may also be synthesised
from other EIAs on similar projects. In the refinement of the initial list, four criteria may be
employed, namely: magnitude (quantum of change to be experienced); extent (area to be
affected); actual sundry effects; and special sensitivity of an area.”® Whatever criteria are
used, scoping ‘enables the limited resources of the team preparing an EIA to be allocated to
the best effect, and prevents misunderstanding between the parties concerned about the

information required in an [EIA report]’.?’
1.4.4 Environmental inventory or baseline study

The shortlist of important impacts will assist in determining the limits of an environmental
inventory. Since the issues to be covered in the EIA are known, the preparation of the
environmental inventory need only dwell on relevant aspects of the environment of the area.
Glasson et al indicate that the establishment of the environmental baseline includes both the
present and likely future state of the environment, assuming that a proposed project is not
carried out, taking into account changes that result from natural events and from human
activities. The future state of the environment should be predicted for a period comparable

with the life of the proposed project. Data on environmental conditions may not be obtainable

»Glasson et al op cit n2 at 88-90.

?Ahmad and Sammy op cit n21 at 11-12. The learned authors refer to the criterion of ‘actual sundry effects’ as
‘significance’. The latter term has been left out in the present text to avoid confusion with the prior use of the term herein.
Cf Glasson et al op cit n2 at 90-92.

Glasson et al op citn2 at 91.
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from a single source. There may be a need to refer to government publications, information
from local history, conservation and naturalist societies or bodies. Local amenity groups may

also provide useful data. Fieldwork may also be involved.*®

It must be emphasised that the environmental baseline study is of extreme importance as it
provides the basis for evaluating the potential impacts - both beneficial and adverse - of a

proposed project or its alternatives on the environment.
1.4.5 Alternatives

The developer may begin to consider alternatives the moment he puts his dreams on paper or
even earlier. Best practice demands that such consideration should grow and find a place in
the EIA. When the alternatives are identified and documented, analysts and decision makers
are able ‘to focus on the differences between real choices’.’ The alternatives aid the process
of isolating the best course of action in relation to the environment and relevant factors.
Methods for comparing and evaluating alternatives abound: from simple descriptions to

complex calculations.

The categories of alternatives for projects are not closed. They include site-location
alternatives; design alternatives for a site; construction, operation, and decommissioning
alternatives for a design; project-size alternatives; phasing alternatives for size groupings; no-
project or no-action alternatives; and timing alternatives relative to project construction,

operation and decommissioning.*
1.4.6 Impact analysis or evaluation

After impacts have been identified and predicted, their relative significance is assessed. The
methods of such analysis are of various types. They may be simple or complex, formal or
informal, quantitative or qualitative, aggregated or disaggregated. One formal evaluation
method is the comparison of likely impacts against legal requirements and standards. Other
methods are the cost-benefit analysis, scoring, weighting, multi-attribute utility theory; the

- 31
list goes on.

%Glasson et al op cit n2 at 104-107; Ahmad and Sammy op cit n21 at 12-13.
P Glasson et al op citn2 at 92.
Canter op cit n7 at 545; cf Glasson et al op cit n2 at 93-4.

*1Glasson et al op cit n2 at 140-152.

Xiv



This step in EIA is by far the most controversial and yet it is one of the most essential.
Controversy arises partly from the difficulty in attaching reliable and comparable values to
environmental goods and services. Time and resource constraints, and limitations in data and

analytical methods are sometimes responsible for the difficulty.*
1.4.7 Mitigation

Mitigation aims at avoiding, reducing and remedying adverse effects arising from a
development activity. In the EIA process mitigation may come into play at various stages.
The project proponent may modify the project design in order to take into account mitigation
measures before the impact analysis step is reached. In the impact analysis itself, mitigation
may be very useful and when taken into account, may lead to the development of a new
alternative to the original project. Scoping, consideration of alternatives and environmental

inventory may lead to additional mitigation measures.”

1.4.8 Public participation

Public involvement in the EIA is instructive. Erickson contends that the public may be able to
identify regionally important environmental issues that should be considered. The public may
contribute data and information that are otherwise unavailable. The public may also be able
to suggest feasible project alternatives that could reduce or avoid adverse environmental
impacts.** However, public involvement is not all roses at all times. Increased project costs;
project delay; unnecessary confrontation; extremism; and confusion of issues due to the

introduction of numerous new perspectives, all form part of the package of its disadvantages.

Participation of the public is an ongoing process in EIA best practice: it is not restricted to a

particular stage. Ridl, a leading South African EIA practitioner, puts it succinctly:

‘Making decisions without public consultation has been likened to taxation without
representation. Consultation should take place at all stages of the process, but most
importantly, it should take place at the earliest opportunity. If the public is invited to
participate only after the development proposal is at an advanced stage or its design

has been finalised, the invitation is likely to be regarded as an afterthought, the

32D James The Application of Economic Techniques in Environmental Impact Assessment (1994) at 63.
33 Ahmad and Sammy op cit n21 at 14-15; Glasson et al op cit n2 at 152-157.

**P A Erickson Environmental Impact Assessment: Principles and Applications (1979) at 17.
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purpose of which is to lend credibility to the claim that there has been adequate public

. . .. . 35
consultation in the decision making process’.

Involving the public in the EIA process may be accomplished in several ways, ranging from

notice and comment procedures™® to public hearings to informal gatherings.?’
1.4.9 EIA presentation

There is no universal standard for the presentation of a completed EIA study. The EIA report
may be a few pages or several volumes of illustrated documents. Best practice seems to
require that the EIA report be comprehensive; be one unified document; contain a non-
technical summary; and explain why some impacts are not dealt with. Clarity of
communication is invaluable.”® Pictures, graphs and maps may be included as they simplify

. . . . 39
and summarise important information.

1.4.10 Monitoring and auditing

EIAs are based on predictions. When the decision-makers permit the project to proceed and
the project is implemented, it is prudent to check whether the predictions had any bearing to
reality. Further, in the course of implementation, it is necessary to keep track of how the
implementation is progressing. Monitoring and auditing handle these tasks. Monitoring is the
measuring and recording of physical and socioeconomic variables associated with the project
impacts. It ‘seeks to provide information on the characteristics and functioning of variables in
time and space, and in particular on the occurrence and magnitude of impacts’. It can be used
as ‘an early warning system, to identify harmful trends in a locality before it is too late to take
remedial action. It can help to identify and correct unanticipated impacts’. On the other hand,
auditing centres on comparing the environmental impacts predicted and those impacts that
actually occur. Auditing may also involve determining whether mitigation measures have

been effective and whether the conditions attached to a project have been met.*

35] Ridl ¢ “IEM”: Lip-service and Licence?’ (1994) 1 SAJELP 61 at 70-71.
36M Kidd ‘The National Environmental Management Act and Public Participation’ (1999) 6 SAJELP 21 at 22.
37Ahmad and Sammy op cit n21 at 48-49; Sheate op cit n20 at 83 et seq.
38 .
Glasson et al op cit n2 at 172-177.

39E L Hyman and B Stiftel Combining Facts and Values in Environmental Impact Assessment: Theories and Techniques
(1988) at 39.

40Glasson et al op cit n2 at 192-194. Ref Canter op cit n7 at 637; Sheate op cit n20 at 111; and Ahmad and Sammy op cit
n21 at 18-20.
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Effective auditing and monitoring can provide a valuable data bank that may be useful in
conducting future EIAs. The data bank enables EIA practitioners to learn from the teachings

of experience. Consequently, time and resources devoted to future EIAs may be reduced.”’
1.4.11 Sundry issues

It is of utmost importance that EIAs be conducted with diligence and discipline. It is
instructive to respect time limits as decision-makers may not wait to eternity to place their
stamp of approval or disapproval on a development proposal. Inordinate delay may ultimately
buttress sceptics’ view that EIA is merely a stumbling block to development. In this regard, it
may be observed that it is easier to achieve discipline and diligence if the EIA is undertaken
by competent personnel. Therefore, the choice of EIA personnel is a crucial preliminary

exercise.
1.5 Objectives of EIA

An inescapable conclusion from a study of the nature of EIA is that the EIA process is
complicated. This complication, however, is no indication of what EIA strives to accomplish
at the end of the day: its objectives are far from complex. Biswas lists the following seven

points as constituting the objectives of EIA:

. to identify adverse environmental problems that may be expected to occur;
. to incorporate into the development action appropriate mitigation measures;
. to identify the environmental benefits and disbenefits of the project, as well as its

economic and environmental acceptability to the community;

. to identify critical environmental problems which require further studies and/or
monitoring;

. to examine and select the optimal alternative from the various relevant options
available;

. to involve the public in the decision making process related to the environment; and

. to assist all parties involved in development and environmental affairs to understand

their roles, responsibilities and overall relationships with one another.*

All these points are essentially saying three things. First, the EIA process is an aid to

decision-making. In itself the process does not decide whether the proposed project will go

41Glasson et al op cit n2 at 192.

“Biswas and Geping op cit n7 at 193.
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ahead or not. EIA simply highlights the likely costs of particular courses of action, with the
environment as the touchstone. Secondly, EIA assists in the designing of development
projects. The environmental problems EIA points out and the alternatives it suggests
regarding location, size, operation, etc, may be used by the project proponent to modify the
project so as to overcome or reduce the negative environmental impacts and avoid
unnecessary expense. Thirdly, it is an indispensable tool for sustainable development. Since
continued economic progress depends on a supportive environment, the EIA reveals
beforehand the likely harm to the environment and advises alternatives which, when taken
into account in decision-making, ultimately lead to the preservation of environmental

capacity.*

Even though these objectives paint the picture that EIA is advantageous, perceptions among
developers vary. While some appreciate its advantages, it appears that others regard it as an
exercise in futility. This latter attitude seems to have dominated for some time the minds of
developers in Southern Africa as may be evident from the following historical survey of EIAs

in the region.
1.6 EIAs in Southern Africa: a brief history

Shortly after the USA enacted NEPA, EIA provisions began to appear in developing
countries’ legislation, most (if not all) of these states being non-African. Although there may
have been some consciousness in the 1970s about the need to incorporate EIA requirements
into legislation in Southern Africa, little was done. EIAs undertaken and promoted locally in
the 1970s in some parts of the region (e g in South Africa) were purely voluntary. It was only
in the 1980s that the EIA cause made significant headway, with the introduction of legislative
measures. By contrast, the 1990s witnessed a proliferation of EIA legislation, guidelines and
other provisions.* Where there was no legal obligation to conduct EIAs, international
lending institutions compelled countries to undertake ad hoc EIAs. For instance, in 1992
three projects presented to the World Bank - the Malawi Power V, Lesotho Highlands Water
and Mauritius Sugar Energy Development projects - required full EIAs. In addition, EIAs
were undertaken for the Mozambique Agriculture Services Rehabilitation project and the

. c g 45
Tanzania Forest Resources Management project.

BCf Glasson et al op cit n2 at 8-9.
*G Paoletto ‘The Role of EIA,...Comparing National Approaches to EIA’ http://www.gdrc.org/uem/eia/lecture-notes.html

“World Bank The World Bank and the Environment: Fiscal 1992 (1992) at 36.
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Malawi did not have EIA legislation until the 1990s. Towards the end of 1992 the country
started developing a National Environmental Action Plan (NEAP) with aid from the World
Bank. The NEAP document, formally launched in December 1994 by Vice President Justin
Malewezi, identified areas where action was required to facilitate the plan’s implementation.
One of these identified areas was the formulation of guidelines for EIAs and the institution of
a mechanism for their implementation. In 1995 a draft Environment Management Bill was
discussed at a national workshop and submitted to Parliament for enactment. Draft EIA
guidelines and procedures were also discussed at a national workshop.*® In August 1996 the
Bill became law as the Environment Management Act No. 23 of 1996. Part V of the statute
makes provision for the carrying out of EIAs. These provisions are supported by the

approved EIA guidelines.

In Mozambique the EIA process was introduced in 1994 due to pressure from increased
foreign investment after the end of the civil war. Law Number 3/93 and its regulations of 24
June 1993 require that an EIA be conducted during the design, implementation and
operational phases of any investment projects. In addition, Law Number 97 of 1997 provides
for environmental licensing, minimum contents of an EIA report and environmental auditing.
The statute indicates that the detailed formalities or procedures of EIA will be the subject of
subsequent legislation. Taibo reports that these formalities or procedures are not yet in

place.*’

In contrast South Africa has been more active. Environmental assessment has been practised
extensively (especially for large projects) for well over twenty years, the greater part of this
period being at a time when there was no EIA legislation.” The formalisation process began
in 1984 when the Council for the Environment set up a committee which, five years later,
proposed to the Council that South Africa adopt a procedure known as Integrated
Environmental Management (IEM). EIA is an essential component of the IEM process.*’
Shortly after this proposal, the Environment Conservation Act 73 of 1989 was passed. This
Act provided for mandatory EIAs in respect of activities specified by the Minister responsible

for environmental affairs. However, it was only in 1997 that environmental assessment

497 M Vokhiwa ‘Malawi: National Environmental Action Plan and Support Programme’ in A Wood (ed) Strategies for
Sustainability: Africa (1997) 81 at 83-84 and 90.

“7“The Role of Environmental Impact Assessment in Development Projects’ in B Ferraz and B Munslow (eds) Sustainable
Development in Mozambique (1999) 169 at 170-173.

®Glazewski op cit n5 at 269 and 279.

“The Department of Environment Affairs later reviewed the Council’s IEM procedure and published the revised version in
1992: Ridl op cit n35 at 64; B Peckham ‘Environmental Impact Assessments in South African Law’ (1997) 4 SAJELP 113 at
119-120; M Kidd Environmental Law: A South African Guide (1997) at 164.
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regulations were promulgated,” indicating, infer alia, the nature of projects to be made
subject to EIA. Subsequently, the National Environmental Management Act 107 of 1998 was
enacted. This Act contains EIA provisions in a chapter entitled ‘Integrated Environmental
Management’. Apart from these, there are sectoral pieces of legislation that incorporate the

EIA process.’' At present EIA is a common practice in the ‘rainbow nation’.

The publication by South Africa’s Department of Environment Affairs in 1992 of The
Integrated Environmental Management Guideline Series seems to have provided Namibia, a
former trust territory of South Africa which gained independence in 1990, with the impetus
to adopt the IEM philosophy.” An Environmental Assessment Act’® was enacted and in
August 1994 Namibia’s Cabinet passed Resolution 16.8.94/002 establishing Namibia’s
Environmental Assessment Policy. The policy sets out an environmental assessment
procedure and a list of policies, programmes and projects which by their nature require

. 55
environmental assessment.

A similar policy was declared by the government of Zimbabwe at around the same time.>® It
was apparently influenced by the country’s National Conservation Strategy (NCS). The NCS
document was prepared in 1986, published in 1987 and launched by President Robert
Mugabe. In 1990 the government established a new Ministry of Environment and Tourism
with an Environmental Planning and Coordination Unit responsible for the implementation of
the NCS. In 1991 Zimbabwe made a policy commitment, in its second National Five-Year
Plan (1991-95), to conducting EIAs before major development projects could proceed. The
Environmental Planning and Coordination Unit took up the task of developing EIA
legislation. At the time of writing, such legislation has not been enacted’’. Only the above-

mentioned EIA policy of 1994 is in place.

SR 1182, R 1183 and R 1184 in Government Gazette No 18261 of 5 September 1997.
*IRidl op cit n35 at 62-63; Glazewski op cit n5 at 279-280.

52httr) ://www.africanet.com/africanet/country/namibia/home.htm#History

3preambular paragraph 5 of Namibia’s Environmental Assessment Policy states: ‘Environmental assessments are a key tool,
amongst others, to further the implementation of a sound environmental policy which strives to achieve Integrated
Environmental Management (IEM)’. A close examination of the country’s environmental assessment procedure reveals
evidence of considerable borrowing from the South African IEM philosophy.

*Referred to in paragraph 6 of Namibia’s Environmental Assessment Policy (Cabinet Resolution 16.8.94/002).

S>UNEP/UNDP Compendium of Environmental Laws of African Countries Volume I: Framework Laws and EIA
Regulations (1997) (1997 Supplement to Volume I 1996 edition) at 135-140.

*%paoletto op cit n44; cf B Breetzke ‘EIA Guidelines for Lesotho’ http://www.saep.org/sadc/country/lesotho/lesweb1.html

Vi Mukahanana, A Hoole, M Monemo, E Mhaka and S Chimbuya ‘Zimbabwe: National Conservation Strategy’ in Wood
op cit n46 171 at 173, 178, 179 and 184.
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Botswana’s own National Conservation Strategy (NCS) also seems to have opened the way
for EIAs. With technical assistance from the International Union for the Conservation of
Nature and Natural Resources (IUCN), Botswana prepared an NCS that was adopted by
Parliament in 1990. Its areas of focus include the minimisation of harmful environmental
side-effects arising from natural resource use, the development of new sustainable uses of
natural resources and increasing public participation in the improvement of the environment.
It will be noted that all of these are EIA concerns. Two years later (1992) the process of
enacting EIA legislation began when the salient features of the legislation were considered

and agreed upon. These efforts have not yet matured into law.>®

In Lesotho EIAs are largely a development of the 1990s. The World Bank assisted Lesotho in
preparing a National Environmental Action Plan in 1988, which plan was reviewed in 1995
with the help of the United Nations Development Programme. In seeking to implement the
revised edition, officially known as the Agenda 21 National Action Plan, the government
planned to establish environmental units in line ministries to be responsible for, among other
things, the preparation and supervision of EIAs of development projects in their ministries. In
1996 a framework environmental management law was drafted. Shortly afterwards EIA
Guidelines were prepared in such a way as to conform with the proposed framework law.

Both are currently awaiting approval.”

Swaziland enacted the Swaziland Environment Authority Act in 1992, which vested in the
Minister responsible for environmental protection the power to make regulations, in
consultation with the Swaziland Environment Authority, for the introduction of EIAs on

development projects.®® The Minister promulgated the regulations in 1996.

In 1991 Mauritius passed the Environment Protection Act which has a detailed chapter on
EIAs. Similarly the Seychelles incorporated EIA provisions in its Environment Protection
Act of 1994.°" With regard to Angola, Law Number 5/98 of 1998 sets out rudimentary
aspects of EIA.

383 C Monna ‘Botswana: National Conservation Strategy’ in Wood op cit n46 1 at 3, 6 and 8.
A Sekhesa ‘Lesotho: National Environmental Action Plan’ in Wood op cit n46 71 at 73-77 and 80; Breetzke op cit n56.
60 . g

Section 18 of the Act.

S'UNEP/UNDP Compendium of Environmental Laws of African Countries Volume I: Framework Laws and EIA
Regulations (1996) at 237-265 and 293-305.
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In the case of Zambia, a wide range of activities, such as EIAs and training in EIAs, began
when the country’s NCS document was approved by government in 1985. In 1989 IUCN
provided technical assistance on project specific activities like EIAs. IUCN also provided an
adviser on EIA to Zambia’s National Commission for Development Planning to carry out
training in, inter alia, environmental assessment. The following year saw the passing of the
Environmental Protection and Pollution Control Act (Act No. 12 of 1990). The Act created
the Environmental Council which was mandated to identify projects or types of projects,
plans and policies for which EIAs were necessary and to undertake, or to request others to
undertake, such EIAs for consideration by the Council.** A recent sectoral environmental
statute also calls for EIAs.”® Between 1992 and 1994 the World Bank demanded that a
National Environmental Action Plan (NEAP) be prepared as a pre-condition for continued
funding from the bank’s International Development Association loan facility. The NEAP
process was then undertaken, guided by three crucial principles one of which was that all

major projects be subject to EIA.* EIA regulations were promulgated in 1997.

Tanzania has no general EIA regulations or guidelines. The EIAs that have been conducted in
the country so far have largely been instigated by development aid agencies or banks and
some sections of the government. On the latter, the Tanzania National Parks Authority and
the electricity supply commission have developed their own EIA procedures.® It is likely that
EIA legislation will be put in place in future since the country’s National Environmental
Action Plan has identified EIA as one of the institutional arrangements needed for the

implementation of the plan.®®

It may be observed from the preceding historical exposition that EIA only became ‘popular’
in the greater part of the region in the 1990s. However, the reference to EIA being ‘popular’
may be misleading. Bearing in mind that in about half of the region there was no binding EIA
legislation and that EIA practice was not as efficient as it ought to be, it is more revealing to
talk of increased awareness about EIAs in the region in the last decade. As will be elaborated

on below, the region did not make great use of EIAs. One way of combating this poor

823ection 6(2)(j) of the Act.
3The Zambia Wildlife Act No 12 of 1998: http://zamlii.zamnet.zm/comment/zlj/legsums/p98 _12.htm

L Aongola, S Bass and P Chipungu ‘Zambia: National Conservation Strategy and National Environmental Action Plan’ in
Wood op cit n46 147 at 152, 161, 169 and 170.

¢ George ‘Environmental Assessment in Sub-Saharan Africa’ http://www.art.man.ac.uk/eia/N117afri.htm

gL M Bakobi, T Lweno and C K Tandari ‘Tanzania: National Conservation Strategy for Sustainable Development and
National Environmental Action Plan’ in Wood op cit n46 115 at 129-132.
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performance might be to establish regional coordination of the EIAs. Since all the states®’ in
Southern Africa are members of the Southern African Development Community and the
Community is a regional integration organisation, the Community could well be the
appropriate engine for such coordination. The premises for this submission will become
clearer in later parts of this paper. For the time being, a few introductory remarks will be

made about the Community.
1.7 The Southern African Development Community (SADC)

On 1 April 1980 the Heads of State or Government of Angola, Botswana, Lesotho, Malawi,
Mozambique, Swaziland, Tanzania, Zambia and Zimbabwe met in Lusaka, Zambia and
adopted a declaration entitled Southern Africa: Towards Economic Liberation. It was the
founding document of the Southern African Development Coordination Conference
(SADCC). The aim of the Conference was ‘to pursue policies to facilitate the economic
development and independence of these countries from South Africa, and to achieve the
integrated development of the region’.®® By 1992 it was no longer necessary to exclude South
Africa from the region’s politics and economics on the basis of apartheid, significant changes
having occurred in that country. Coupled with peace initiatives in Angola and Mozambique,
and the movements toward multiparty democracy in countries like Malawi and Zambia, it
became imperative for the SADCC to reform in order for it to meet adequately the changing
demands and challenges of the region. On 17 August, 1992 an opportunity was taken for the
SADCC to free itself from the shackles of the politics of exclusion. Member countries of the
SADCC adopted a declaration and signed a treaty establishing the Southern African
Development Community (SADC).

In the declaration® the Heads of State or Government of the independent states of Southern
Africa committed themselves and their governments to the establishment of the SADC, in
order to promote regional economic welfare and collective self-reliance and integration, in
the spirit of equity and partnership. They noted certain achievements of the SADCC, the
greatest perhaps being the forging of ‘a regional identity and a sense of common destiny
among the countries and peoples of the region’. They also pointed out that the SADCC had
failed to achieve economic integration significantly. To overcome this slow progress, it was
decided that the new SADC should adopt relevant strategies, one of which was to dwell on

‘food security, natural resources and environment’. It was declared that policy measures

67Except Madagascar.
S8R H Thomas ‘Introductory Note’ 32 IL M 116 (1993) at 117.

%32 1L M 267 (1993). The title of the declaration is Towards a Southern African Development Community.
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should be taken and mechanisms instituted to protect the environment and to manage natural

resource use with the aim of achieving intra- and inter-generational equity.

The Treaty of the Southern African Development Community’® toed the same line. The
objectives of SADC were stated to be, among other things, ‘to achieve development and
economic growth, alleviate poverty, enhance the standard and quality of life of the peoples of
Southern Africa and support the socially disadvantaged through regional integration’; and ‘to
achieve sustainable utilisation of natural resources and effective protection of the
environment’.”" Further, members agreed to cooperate in several listed areas which included

. 72
the areas of natural resources and the environment.

The organisation has six institutions: the Summit of Heads of State or Government, the
Council of Ministers, Commissions, the Standing Committee of Officials, the Secretariat and
the Tribunal. The Summit is the central policy-making body. It adopts legal instruments for
the implementation of the provisions of the treaty; elects a chairman;”” decides on the
creation of commissions, other institutions, committees and organs as required; and appoints

the Executive Secretary.”

The Secretariat is the principal administrative institution of the organisation. It is responsible
for strategic planning and management of SADC programmes; implementation of the
decisions of the Summit and Council; organisation and management of SADC meetings;
financial and general administration; representation and promotion of SADC; and
coordination and harmonisation of the policies and strategies of member states.”” The

Secretariat is headed by the Executive Secretary.”

The rest of the institutions are generally supportive of these two main organs.

7932 1L M 116 (1993).

" Article 1(a) and (g) of the Treaty.

2 Article 21(3)(e) of the Treaty.

3The current chairman is President Bakili Muluzi of Malawi
" Articles 9 and 10 of the Treaty.

" Article14 of the Treaty.

"http://www.sadc.int/ . The position of Executive Secretary is presently held by Dr P Ramsamy.
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Membership of SADC currently stands at fourteen. Apart from those countries listed at the
beginning of this segment, members include the Democratic Republic of the Congo,
Mauritius, Namibia, the Seychelles and South Africa. No state is permitted to enter any
reservation to its membership’’ and decisions of all the institutions of the organisation are by

. . . 78
consensus unless otherwise provided in the treaty.

In the next Part the environments of the SADC member states will be examined.

PART TWO

THE SOUTHERN AFRICAN ENVIRONMENT

2.1 General

The primary obstacle that must be surmounted in any informed discussion of the environment
is the discovery of the import of the term ‘environment’. This task has for a long time
exercised the minds not only of scholars but also of professional persons: from the devoted
academic”’ to the legislative draftsman®® to the learned judge.!’ The result has been that

‘environment’ means different things to different people.* Definitions range from Einstein’s

. . . . 83 . .

conception of ‘environment’ as ‘everything that isn’t me’™ to the restricted formulation of
. 84

‘environment’ as the components of nature.

" Article 8(4) of the Treaty.

" Article 19 of the Treaty.

79For example M A Rabie ‘Nature and Scope of Environmental law’ in R F Fuggle and M A Rabie (eds) Environmental
Management in South Africa (1992) at 83 et seq.

80Numerous pieces of legislation define ‘environment’, for example Malawi’s Environment Management Act No 23 of 1996
(section 2) and South Africa’s National Environmental Management Act 107 of 1998 (section 1).

81For example Mason CJ, Connolly, G N Williams, Brennan, Deane, Gaudron and McHugh JJ in the Australian case of The
Crown v Murphy (1990) 64 AL J R 593.

82R F Fuggle ‘Environmental Management: an Introduction’ in Fuggle and Rabie op cit nl at 4; D E Fisher Environmental
Law: Text and Materials (1993) at 4 and 9 seems to agree with Fuggle on this point.

83 Quoted in S Ball and S Bell Environmental Law 2ed (1991) at 4.

84Rabie op citnl at 86. W A Tilleman (ed) The Dictionary of Environmental Law and Science (1994) at 98-99 collects 16
definitions of environment.
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For present purposes, the guiding factor in defining ‘environment’ is the subject under study,
namely EIA. In this regard, it was pointed out in the previous Part that one of the vital steps
in the EIA process is the conducting of an environmental baseline study that establishes the
state of the environment of an area prior to the implementation of a proposed activity. It was
further stated that this inventory is compiled from a checklist of descriptors for the physical-
chemical, biological, cultural, and socioeconomic factors. In light of this, ‘environment’ shall
be regarded in this Part as signifying the physical-chemical, biological, cultural, and
socioeconomic elements of the Southern African region. However, due to space constraints it
is not possible to cover all of these aspects nor can any one of them be discussed at length.
The approach adopted is to consider at least some of them in the context of each country in

the region. Thereafter common trends will be noted.
2.2 Botswana

A land-locked state with an area of about 582 000 square kilometres,* Botswana has poor
soils. Over half of it is covered by infertile Kalahari sand (‘sandveld’). An undulating plain
with upstanding hill massifs (comprising what is termed the ‘hardveld’) sprawls across its
eastern side. Arable land is limited, causing land pressure in the smaller districts. The climate
is semi-arid, with annual rainfall varying between 250mm and 600mm. The Okavango and
Chobe rivers are the largest surface water sources. The Limpopo, Molopo and Zambezi rivers
run along its borders. Some 80% of the human and animal populations depend on

groundwater.

Botswana is blessed with a rich variety of wildlife: about 1000 species, excluding insects.
National parks and game reserves occupy approximately 17% of the land. Chobe National
Park keeps 10% of Africa’s elephants.

The population mostly engages in pastoralism and crop production. Cattle, sheep and goats

are the principal livestock. Arable agriculture mainly dwells on sorghum, millet and pulses.

Minerals are in plentiful supply. At present, diamond, nickel and copper mines are in
operation. Minerals not yet exploited include coal, talc, asbestos, kyanite, manganese, agates,

chromite, iron, lead, limestone, uranium and zinc.

85http://www.sadc.int/
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Environmental problems have not spared the country. Drought has been persistent, since at
least the 1840s when Dr David Livingstone, who was living at Kolobeng near Gaborone,
wrote that due to famine the people had, for six months prior to January 1849, survived
entirely on locusts.*® Land degradation is evident, caused by overgrazing and inappropriate
agricultural practices leading to soil erosion. Pollution is increasingly taking its toll: lack of
suitable waste disposal sites and inadequate disposal legislation, emission of effluents and
aerosols from industrial plants, and contamination of water supplies by sewage, industrial and

agricultural waste.®’
2.3 Angola

Angola has six different geomorphological regions. Vegetation is dominated by forest and
shrub savanna. Inland water resources include many lakes and rivers, spread throughout the
country. The climate is tropical but locally influenced by altitude. Annual rainfall exceeds
1400mm in some parts. Cassava, peanuts, palm oil, castor oil, coffee, cotton, sugarcane,
maize, sisal, sunflower, sorghum and wheat are the main crops but agricultural activity has

been disrupted by the civil war between Angolan government forces and UNITA rebels.

The state has six national parks and several smaller nature reserves. The government has had
no control over the hunting of animals. Consequently, by December 1997 the country was
believed to have only 20 elephants, 5 lions, 30 red buffalo and 20 manatees.*® Fish stocks off

its shores are reported to be decreasing rapidly due to lack of government policing.

The economy is driven by petroleum products and diamonds. Fourteen other minerals are

available but are mostly not mined.

Ravaged by protracted civil strife, Angola’s environmental care programmes are in shambles.
Problems are many: general collapse of urban environmental health facilities (for example,

defective sewage and surface water drainage systems), pollution from diamond mining and

86R K Hitchcock ‘The Traditional Response to Drought in Botswana’ in Symposium on Drought in Botswana (1978) at 92
referred to in T Msengezi and M Chenje ‘The Climate Factor’ in M Chenje and P Johnson (eds) State of the Environment in
Southern Africa (1994) at 90.

87J W Arntzen and E M Veenendaal 4 Profile of Environment and Development in Botswana (1986) at 4-30; S Moyo, P
O’Keefe and M Sill The Southern African Environment: Profiles of the SADC Countries (1993) at 32-63;
http://www.sadc.int ; http://www.gov.bw

88http://www.an gola.org/NEWS/MISSION/december97/confer.html
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the oil industry, poaching, serious deforestation, prolonged periods of drought in the south,

declining soil fertility and general land degradation caused by, inter alia, soil erosion.”

2.4 Democratic Republic of Congo ( DRC) - (formerly Zaire)

DRC’s topography comprises a low-lying plateau forming the vast central basin, with
mountains in the east. The lowest altitudinal point is at sea-level (Atlantic Ocean) and the
highest point is 5110m (Mount Stanley). Only 3% of the land is arable. Water resources
include parts of Lakes Tanganyika and Mweru, and the river Congo. The climate is tropical:
DRC sits on the Equator. 77% of the land is forest and woodland.” The tropical rainforests

‘represent one of the world’s great remnant blocks of closed canopy habitat”.”!

The war that has raged in DRC from 1994 until recently has had a devastating impact on the
environment. The United Nations reports’ that soldiers have been killing elephants and
buffalo, and that these and other wild animals, for example okapis and gorillas, are dwindling

in numbers. Protected areas have been invaded often.

DRC is rich in minerals. At least 15 have been identified, including diamonds and gold. It

also has petroleum. Some of its agricultural products are coffee, palm oil, rubber and

.. 93
quinine.

Environmental problems include deforestation, periodic drought, volcanic activity, poaching,

. . . 94
water pollution and soil erosion.

2.5 Lesotho

89Moyo et al op cit n9 at 5-31; http://www.sadc.int/ ; http://www.angola.org/news/newsdetail.cfm?NID=3646 ;
http://www.angola.org/news/newsdetail.cfm?NID=3647

90http://www.odci .gov/cia/publications/factbook/geos/cg.html
91

http://carpe.umd.edu/
92

http://www.woza.co.za/eco/news/apr01/warl 8.htm

93http://www.wrm.org.uy/bulletin/34/C0ngoDR.html ; http://www.odci.gov/cia/publications/factbook/geos/cg.html

94http://www.wrm.org.uy/bul1etin/46/C0ngoDR,html ; http://www.odci.gov/cia/publications/factbook/geos/cg.html
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Popularly known as the Mountain Kingdom, Lesotho’s terrain is characterised by high
altitudes reaching as high as 3482m. As a result arable land is scarce, a problem exacerbated
by the small size of the country. The climate is subtropical in lower elevations and temperate
in highlands. Average annual rainfall stands at 730mm with variations regionally. Water is in
abundance, principally from rivers. The predominant type of vegetation is grassland which

often includes forbs and scattered shrubs and trees.”

Lesotho does not have much fauna. The largest species available are small antelope, bush

pigs and warthogs. This possibly explains the paucity of protected areas declared.’

No exploitable minerals exist. The five major agricultural products (maize, wheat, sorghum,
peas and beans) fail to have a noticeable effect on the economy. Moyo et al’’ report that the
kingdom’s economic base largely depends on remittances from South African mines where a

significant percentage of its population is employed.

Several environmental problems have been identified: soil erosion caused, infer alia, by
overstocking of livestock on grazing lands, and urban pollution which sometimes takes the
form of poor sewerage and waste disposal facilities resulting in serious health problems

. . . o .08
arising from, inter alia, contamination of underground water used for drinking.

2.6 Malawi

Malawi has three main topographical regions: rift valley, plateau and mountain. Its soils are
very fertile, enabling agriculture, the mainstay of its economy, to thrive. Principal crops
include tobacco, tea, coffee, cotton, groundnuts, sugarcane and maize. The climate varies
from tropical to subtropical. Annual rainfall ranges from 375mm to 1600mm. Surface water

resources are extensive: five lakes and numerous rivers. Groundwater is also available in

958 L Hilty (compiler) Draft Environmental Profile of the Kingdom of Lesotho (1982) at 3-11 and 52; Moyo et al op cit n9 at
65 and 68.

96G Witzsch and D Ambrose Lesotho Environment and Environmental Law (1992) at 71-73; Hilty op cit n17 at 64-66.
97 .
Op cit n9 at 65, 71, 77 and 80.

98Moyo et al op cit n9 at 69, 73, 78 and 79; G Schmitz ‘Systems of erosion and sedimentation and the landscape of Lesotho’
in G Schmitz (ed) Lesotho Environment and Management vol 1 (1984) at 7-28.
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significant quantities. Vegetation types include - but are not limited to - savannah woodlands,
montane forests and swamp grasslands. Faunal resources are considerable. Fish stocks are

adequate for the domestic market and there are several protected areas.

Minerals have recently been discovered: coal, phosphates, sulphur, gypsum, glass and iron

sulphides, just to mention a few. However, exploitation has been minimal.

Environmental problems include deforestation, soil erosion, prolonged drought spells caused
by erratic rainfall, and general land degradation due to land pressure and consequent

cultivation of marginal land. Water pollution from sedimentation has also been noted.”
2.7 Swaziland

The kingdom of Swaziland has four major ecological regions: the Highveld, Middleveld,
Lowveld and Lubombo escarpment and plateau. Leaching, thin soils and steep slopes
apparently make only a small section of its area good arable land. The climate varies
significantly, ranging from subtropical to near humid to humid, near-temperate. Normal
average annual rainfall is about 1000mm, with regional variations. Water resources comprise
natural bodies (mainly rivers and springs) and man-made bodies (for instance, dams). Its four

major river basins are shared with Mozambique or South Africa or both.

Three main veld types occur in the country: forest, savanna and grassveld. Samples of faunal
species available are elephant, rhinoceros, hippopotamus, leopard, birds and fish. Mining
centres on asbestos, coal and diamonds. Agriculture is twofold: crop production (sugarcane,

fruit, cotton and maize) and animal husbandry (cattle and poultry).

Swaziland has its share of environmental problems: overgrazing, soil erosion, soil acidity,
deforestation, general land degradation, and pollution. Pollution takes a number of forms:
urban air pollution, air pollution from asbestos and coal mining, contamination of water
resources by agricultural inputs, industrial waste and solid waste from hotels and private

100
houses.

2.8 Mozambique

%R G Varady (compiler) Drafi Environmental Profile of Malawi (1982) at 64-105; Moyo et al op cit n9 at 92-111.

1OOScience and Technology Division Library of Congress Draft Environmental Profile of Swaziland (1980) at 26-40; Moyo
et al op cit n9 at 195-222.
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The soils of Mozambique are generally rich in nutrients. Climatic conditions range from very
hot and humid to almost temperate. Annual average rainfall runs between 300mm and
2000mm. Surface water comes mainly from rivers: the state shares 8 of its major rivers with
neighbouring countries. Three principal aquifers provide groundwater. The vegetation is of

three types: dense forest, permeable forest and savanna.'”’ Mangroves grow along the coast.

Mozambique has four national parks, four game reserves, and a large protected area in Gaza
Province. During the past civil war there was trafficking in ivory and indiscriminate slaughter
of wild animals. Some of its present faunal resources are elephant, kudu, small antelope,

baboons, turtles, prawns and fish.'%?

Minerals have not been exploited widely for historical reasons. Minerals available include
gems, copper, coal, bentonite, gold, marble, garnet and bauxite. Among the crops grown are
coffee, tea, cotton, maize, cashew-nut and coconut. Livestock is raised in some parts of the

country.

Erosion, salinisation and alkalinisation of soils, deforestation, desertification, drought, and

urban, industrial and mining pollution are some of the identified environmental problems.'®

2.9 Tanzania

Tanzania is a land of contrasts. Its surface area is split by lowlands and highlands; from the
Rift Valley to the spectacular Kilimanjaro massif. About 50 000 square kilometres is under
water, especially in Lakes Victoria, Tanganyika, Rukwa, Eyasi, Manyara and Natron. Four
of its major rivers drain into the Indian Ocean. Rainfall ranges from below 600mm to over
1400mm. The climate varies greatly on account of altitude but it is generally tropical.
Vegetation depends on topography, climate and soil conditions. Types include rainforest,

savannah woodland, open grassland and steppe.

Wildlife conservation is extensive. There are 14 national parks and over 50 game reserves,
protecting species of wild animals such as elephant, rhino, leopard, buffalo and zebra. Fish is

also available. Wildlife contributes to the economy in the form of tourism, although

1011 Chutumia ‘Managing Water Resources in the South’ in B Ferraz and B Munslow (eds) Sustainable Development in

Mozambique (1999) at 175-176.

102A Madope ‘Community Participation in Wildlife Management’ in Ferraz and Munslow ibid 216 at 221; Moyo et al op cit
n9 at 127, 148 and 151; http://www.sadc.int/

l03Moyo et al op cit n9 at 126-152.
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modestly. Major contributors to the economy are agriculture (livestock, cloves, coffee,

cotton, sisal, etc) and mining (natural gas, coal, oil, iron, diamonds, gold, etc).

Environmental problems include overgrazing, soil erosion, deforestation, river siltation and
general land degradation. Pollution takes three main forms: air and water pollution from
factories, inefficient and unserviced sewage systems and improper solid waste disposal

: e 104
practices.

2.10 Zambia

Much of Zambia lies on the Central African Plateau with elevations from 900m to 1530m
above sea-level.'” Of its seven types of soil, fersiallitic and ferrallitic soils are the most
fertile and they are widely cultivated for crops such as maize, cassava, cotton and oil seeds.
Climate is generally tropical. Long-term averages of rainfall range from about 700mm to
approximately 1400mm. The country depends almost equally on surface water and
groundwater. The former is sourced from Lakes Tanganyika, Mweru, Bangweulu, Kariba and
Mweru-Wantipa, and from several rivers including Kafue, Zambezi, Luangwa, Chambeshi

and Luapula.'®

Wildlife is in abundance. The vegetation falls into three broad categories: forest, woodland
and grassland. Woodland covers four-fifths of the state, the dominant species being miombo.
In its lakes, swamps and rivers over 300 different species of fish live. Other faunal resources

include elephant, hippopotamus, zebra, wildebeest: the list goes on.'”’

Mineral exploitation in Zambia has taken place for a long time. The first copper mine
commenced operations in 1931. By 1992 exploitable minerals were copper, lead, zinc,
manganese, iron, coal, mica, and small quantities of precious and semi-precious stones

(except diamonds).

104 Jambo Tssue No 3/00/01 at 18-19; Moyo et al op cit n at 234-262.
l05M W Speece (compiler) Draft Environmental Profile of Zambia (1982) at 3.
106Speece op cit n27 at 30-38.

l07Speece op cit n27 at 81; Moyo et al op cit n9 at 285-290.
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Zambia has a litany of environmental problems: soil erosion, soil acidity, deforestation,
overgrazing, eutrophication, water pollution from mining activities, and air, water and solid

waste pollution from industry.'®
2.11 Zimbabwe

Characterised by a gently undulating land surface that is often broken by hills, Zimbabwe’s
altitude ranges from 197m to 2592m. Two of its eight soil groups (siallitic and vertisols) are
rich in nutrients. The climate and weather are affected by the Inter-Tropical Convergence
Zone. There are three seasons: ‘hot dry’, ‘warm to hot wet’, and ‘cool to warm dry’. National
mean annual rainfall is pegged at 685mm. Zimbabwe does not have large natural lakes, only
small wetlands and big border rivers. However, it stores about 5000 million cubic metres of
water in approximately 8000 dams. Groundwater, drawn up by boreholes, plays the important
role of meeting domestic needs. Miombo and mopane woodlands are the predominant
vegetation types.

The country teems with fauna: numerous species of mammals, reptiles, fish, birds and
insects. Its elephant population is so huge that elephants have, apart from being a valuable
attraction, acquired the status of a nuisance. Kanhanga remarks, ‘To say that we have too

many elephants would be an understatement”.'”

Zimbabwe’s mineral wealth consists of 40 minerals. Gold, asbestos, nickel and copper are

among them.

Some of the state’s environmental problems are inappropriate land-use systems, soil erosion,
overgrazing, general land degradation, drought, reservoir siltation, eutrophication and urban

solid waste and sewage pollution.'"

2.12 Namibia
A significant portion of Namibia is desert: in the west the Namib desert stretches along the

entire coastline, covering about 15% of the area. The Kalahari desert occupies the east and

north-east. Arenosolic, lithosolic and weakly-developed soil types make up the pedology of

108Moyo et al op cit n9 at 278-283.

109Qu0ted by N Mungai ‘Overrun with Elephants, Zimbabwe Demands Legal Ivory Sales’
http://ens-news.com/ens/jan2001/2001L-01-17-02.html . At the material time (Retired) Brigadier E W Kanhanga was the
acting director of Zimbabwe’s Department of National Parks and Wildlife Management.

llOMoyo et al op cit n9 at 303-331.

XXxI1ii



the country. The climate is dry with annual rainfall averaging from less than 20mm to more
than 700mm. Inland surface water is scarce, forcing Namibia to rely on border rivers: the
Orange, Kunene, Kavango, Kwando-Linyanti-Chobe and Zambezi. Groundwater is limited
and expensive to develop. Vegetation types include dry deciduous forest, woodland savanna,

steppe and karoo shrub.

Wildlife conservation has been practised since 1907. Most of the wild animals of southern
Africa are represented in Namibia’s protected areas. Fishing grounds, off Namibia’s coast,
are rich in deep-water and pelagic fish, although the populations of some species have

dwindled to near- extinction.

Mineral resources are considerable, major sectors being diamonds, uranium, metals, and
industrial minerals. Agriculture is dominated by commercial livestock farming. Cattle and

sheep are the most favoured animals.

Environmental problems include overgrazing and overstocking, deforestation, siltation,
salinisation, erosion, general land degradation, overexploitation of water and fish resources,
urban air pollution, mining air pollution, contamination of freshwater resources, bush

encroachment, drought and poaching.'"!

2.13 Mauritius

The island state of Mauritius is only 2040 square kilometres in extent and the highest point,
Mont Piton, is just 828m above sea-level. About half of the country is arable land. Forest and
woodland occupy 22% of the land surface. The climate is tropical, moderated by southeast

12 Rainfall is believed to reach over 4000mm in the wettest part of the island.""

trade winds.
Mauritian wildlife is generally small. Conservation efforts were consolidated in the last
decade with the establishment of the first national park, Black River Gorges, in 1994.'"*
Subsequently, a marine park was proclaimed at Baraclava.''> Considerable quantities of fish

make their home in the country’s waters.

111Moyo et al op cit n9 at 158-186.

112http://www.sadc.int/ ; http://www.odci.gov/cia/publications/factbook/geos/mp.html

113 . . .
http://ncb.intnet.mu/eurd/minenv/blkriver.htm

114 . . .
http://ncb.intnet.mu/eurd/minenv/blkriver.htm

115 . .
http://ncb.intnet.mu/environ.htm

XXXIV



Agriculture plays a significant role in the economy. It involves animal husbandry (cattle and

goats) and crop production (sugarcane, tea, corn, potatoes, bananas and pulses).''°

Some of its environmental problems are drought, cylones, water pollution, solid waste related

pollution, and deforestation.'”

2.14 Seychelles

The archipelago of Seychelles comprises 115 islands, 76 of which are coralline and the rest
granitic. The coralline islands lie at an average height of 1.5m above sea-level. The granitic
islands rise from the sea to the altitude of 905m.""™® Only 2% of its area is arable land. The
climate is tropical marine with temperatures between 24 and 29 degrees centigrade all year
round and rainfall averaging 2333mm (1972-1998)."" Freshwater is scarce on the coralline
islands; on the granitic islands it is provided by surface streams. Its vegetation has been
described as  ‘luxuriant and verdant’. However, some coralline islands have stunted

120
vegetation.

Seychellois fauna has species that are rare or can be found nowhere else. A number of its
islands are critical breeding grounds for turtles and birds. Its waters provide habitats for over

900 kinds of fish and about 42 % of its land has been set aside for national parks and animal

rescerves. 121

Agriculture only received government attention after the 1991-2 Gulf War. Main crops are

coprah, tea, cinnamon and banana. Until the war the economy relied heavily on tourism.'**

! 16http:// education.yahoo.com/reference/factbook/mp/econom.html

117http://ncb.intnet.mu/eurd/minenv/solidwst.htm ; http://www.odci.gov/cia/publications/factbook/geos/mp.html ;
http://ncb.intnet.mu/eurd/minenv/blkriver.htm ; http://education.yahoo.com/reference/factbook/mp/econom.html

! 18http://www.seychelles-online.com.sc/ geography.html; http://www.odci.gov/cia/publications/factbook/geos/se.html

119 . . .
http://www.seychelles.net/misdstat/_Geograp.../body_geography_climate history_an.ht

12Ohttp://www.seychelles-online.com.sc/geography.html ; http://leweb2.loc.gov/cgi-
bin/query/r?frd/cstdy:@field(DOCID+sc0016)

121} ttp://leweb2.loc. gov/cgi-bin/query/r?frd/cstdy:@field(DOCID+sc0016)

! 22http://Www.seychelles,net/sey-info/seychelles.h'[m
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Environmental problems include water pollution as a result of extensive shipping, potential

drought and destruction of vegetation by goats introduced to Aldabra islands. The destruction

affects giant turtles which feed on the vegetation.'?

2.15 South Africa

A land of captivating sights such as the Table Mountain and the Wolfberg Arch,'** South

Africa’s main feature is a high plateau that rises in all directions to a general level of about

125

1200m and culminates in an escarpment from where there is a great fall to the coast. ™ Over

three-quarters of its area is devoted to agriculture.'”® Seventy-three forms of its soils have
been identified."”” The climate is arid and semi-arid, moderated by maritime air and
topography.'*® Annual rainfall varies from year to year: it is less than 25mm in some parts

129

and over 3000mm in others. © Water is scarce. Generally, surface runoff (rivers) is the

principal source, complemented by groundwater.'*°

The subcontinent is rich in flora and fauna. It has some 20 000 vascular plant species and
several thousands of faunal species, which are partly conserved in its sophisticated network

of protected areas.'!

Mining is the driving force of the economy.'** Minerals include gold, copper, coal, platinum

and iron ore. Marine resources also contribute to the economy.

123httr):// leweb2.loc.gov/cgi-bin/query/r?frd/cstdy:(@field(DOCID+sc0016)

124W Olivier and S Olivier Exploring the Natural Wonders of South Africa (1996) at 8 and 38.

125B R Schulze Climate of South Africa Part 8 General Survey WB28 (1965) at 1-2; R M Cowling and N J J Olivier
‘Indigenous Plants’ in Fuggle and Rabie op cit nl 212 at 213.

126E Verster, W du Plessis, B H A Schloms and R F Fuggle ‘Soil” in Fuggle and Rabie op cit nl at 181.

127Soil Classification Working Group Soil Classification: a Taxonomic System for South Africa 2ed revised (1991) at 44-47.
1288 R Schulze “South Africa” in J F Griffiths (ed) Climates of Afiica (1972) 501 at 503.

129Ibid at 512; W R Thompson Moisture and Farming in South Africa (1936) at 66 et seq.

130Department of Water Affairs (South Africa) Management of the Water Resources of the Republic of South Africa (1986)
at 3.11; J H O’Keeffe, M Uys and M N Bruton ‘Freshwater Systems’ in Fuggle and Rabie op cit nl 277 at 278-279.

131W R Siegfried ‘Preservation of species in southern African nature reserves’ in B J Huntley (ed) Biotic Diversity in
Southern Africa: Concepts and Conservation (1989) at 186 and 195; J du P Bothma and P D Glavovic ‘Wild Animals’ in
Fuggle and Rabie op cit nl 250 at 252-256; Cowling and Olivier op cit n47 at 212-220.

1328 1 S Franklin and M Kaplan The Mining and Mineral Laws of South Afvica (1982) at 1.
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South Africa has its environmental shortcomings: soil erosion,'”” insufficient and improper
solid waste management facilities,'** atmospheric pollution,'* water scarcity, general land
degradation due to soil compaction, crusting, acidification, salinisation and pathogenic

136 37

infestation; drought,'*® eutrophication and sedimentation.'

2.16 Common Trends

It should be apparent from the foregoing exposition that some aspects of the environment are
common to all or most of the SADC countries. For instance, the climate is generally tropical
with variations tending towards temperate conditions. Some wildlife species are shared.
Drought, soil erosion, deforestation, pollution and general land degradation are common

environmental problems.

Perhaps a better and more revealing way of looking at the common trends is to consider the
ecological zones (‘ecozones’) of the region. McCullum™® divides the region into ten
ecozones: lowland tropical forest, afromontane and temperate forest, grassland, savanna,
nama-karoo, succulent karoo, desert, fynbos, transition between forest and savanna, and
wetland. He demonstrates that these ecozones often traverse political frontiers. He states that
a project that pushes against the processes of an ecozone can disrupt natural cycles and

. 139
functions.

The environments of the SADC states are in many respects interdependent. The following
three instances illustrate the point. Firstly, the continued integrity of Swaziland’s
environment depends to a certain extent on activities in neighbouring South Africa. The gases

emitted in the Mpumalanga Highveld industries have the potential to harm Swaziland’s

133M A Rabie ‘South Africa’ in International Encyclopaedia of Laws: Environmental Law vol 4 (2000) at 289 and 303.

134D A Lord, HW Ahrens, W C Tworeck and M A Rabie ‘Solid Waste’ in R F Fuggle and M A Rabie (eds) Environmental
Concerns in South Africa (1983) 388 at 398-402 and 406-407; M Kidd Environmental Law: A South African Guide (1997) at
140; cf R Lombard, L Botha and M A Rabie ‘Solid Waste’ in Fuggle and Rabie op cit nl at 493-522.

135E g in Mpumalanga Province (formerly known as Eastern Transvaal Province): P D Tyson, F J Kruger and C W Louw
Atmospheric Pollution and Its Implications In the Eastern Transvaal Highveld (1988) passim; Kidd op cit n56 at 127.

136Rabie op cit n55 at 289.
137 , .

O’Keeffe et al op cit n52 at 283-293.
1

38‘Southern African Ecozones’ in Chenje and Johnson op cit n8 at 65-81.

3bid at 65.
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environment. In fact it is suspected that these gases contribute to the levels of urban air
pollution in Swaziland."*® Secondly, it has been observed that in order to safeguard the laying
stocks of the loggerhead turtle on the beaches of the Maputo reserve in southern
Mozambique, there is a need to protect the feeding grounds of the turtle in Tanzania.'*!
Thirdly, the region’s river basin system provides a supreme illustration of environmental

142

interdependence. Pallet ™ states that 15 major rivers are shared between SADC states, the

Zambezi being the largest. The utilisation of these rivers may result in drainage, flood control

3 If downstream countries are to reap the fruits of the rivers,

or water pollution problems.
upstream activity must be seriously watched. The drying up of the Mozambican section of the
Inkomati basin as a partial consequence of the development and expansion of agriculture and

. . . 144 . .
industry in South Africa ™ serves as an instructive example.

In light of the foregoing, it is arguable that the identified common environmental trends do
not warrant the adoption of independent and fragmented EIA systems in the SADC countries;
on the contrary, they are more suited to a coordinated approach. The case is even stronger
when the element of interdependence is brought into play, for it then becomes clear that
having a coordinated EIA system in the region will facilitate the implementation of national
development activities with less prejudice to the interests of other states. For instance, a
coordinated EIA system will enable a Zambezi river basin management authority'*> more
easily to avert potential conflict, or to deal with conflict, arising from proposed national
development projects within the shared watercourse. Further, an integrated EIA system is
more likely to ensure that all environmentally unsound projects are discarded in all countries
sharing the Zambezi, since the countries will be using a similar environmental yardstick in
determining whether a project should go ahead or not. This scenario may be contrasted with
the case where every state has its own EIA system. In such a set-up it is more likely that some

state(s) may permit an environmentally unsound project to proceed to implementation, with

140Moyo et al op cit n9 at 214-215.
141 .
Moyo et al op cit n9 at 148.
l42.5’haring Water of Southern Afiica at 71 as referred to in J Glazewski Environmental Law in South Africa (2000) at 63.

143T Maluwa ‘Towards an internationalisation of the Zambezi River Regime: the role of international law in the common
management of an international watercourse’ (1992) 25 CILSA 20 at 21.

144Chutumia op citn23 at 177.

145One of the authority’s duties is to promote EIAs of development projects within the Zambezi watercourse system. Ref the
duty of a river basin management institution in Article 4(d)(iii) of the Protocol on Shared Watercourses in the Southern
African Development Community (SADC) Region 1995; cf Article 5(d)(iii) of the Protocol on Shared Watercourse Systems
in the Southern African Development Community (SADC) Region 2000.

XxXxviii



the consequence that the Zambezi environment and the interests of other riparian states may

be seriously prejudiced.

In the premises, it is submitted that the common environmental trends and the environmental

interdependence justify the need for or call for EIA coordination in the region.

PART THREE

ENVIRONMENTAL IMPACT ASSESSMENTS IN SOUTHERN AFRICAN STATES

3.1 General

The countries of southern Africa, in particular SADC Member Sta‘[es,146 are at different
stages of EIA implementation. At the time of writing (early September 2001) Botswana,'*’
Democratic Republic of Congo, Lesotho,'*® Tanzania'® and Zimbabwe have no EIA
legislation. In most of these, EIAs are conducted at the behest of funding organisations or
simply on a voluntary basis. Namibia and Zimbabwe have detailed EIA policies. The rest of
the SADC Members have EIA enactments. However, some of these enactments are partial:
they do not set out detailed EIA procedures; they envisage the promulgation of
complementary legislation. In the present Part the EIA systems outlined in the pieces of
legislation will be summarised and critically analysed. Only the EIA policies of Namibia and
Zimbabwe will be examined due to their eminence. Thereafter a few observations will be
made in the context of the general enterprise of investigating the need for EIA coordination in

the region.

146 L . .
Not all countries in southern Africa are members of SADC: Madagascar is not.

14 .. . .. L.
7D Rubadiri, private lawyer (Rubadiri & Company, Gaborone, Botswana), personal communication (1 September 2001).
The EIA legislation is said to be ‘in the pipeline’.

148P Letete, law lecturer (National University of Lesotho, Roma, Lesotho), personal communication (5 September 2001).
She reports that the country has an environmental bill and that once the bill becomes an Act EIA Guidelines will be drafted
to conform with the provisions of the bill.

149http://Www.newafrica.com/environment/tz eia_1.htm ; V Shauri, environmental consultant (as of October 2001 he was
Director of Research & Publications at the Lawyers’ Environmental Action Team, Dar es salaam, Tanzania), personal
communication (11 September 2001). He reports that Tanzania’s Marine Parks and Reserves Act 1994 makes reference to
EIA and that the Mining Act 1998 has EIA provisions. Since the latter is not a general EIA enactment, the EIA system
prescribed therein will not be discussed in this monograph.
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3.2 EIA Legislation in Southern Africa
3.2.1 Malawi

Malawi’s Environment Management Act No. 23 of 1996 (EMA)" makes provision for
EIAs. It empowers the Minister to specify the types and sizes of projects which shall not be
implemented unless an EIA is carried out."”' No licensing authority is permitted to issue any
licence under any written law with respect to such projects unless the Director of
Environmental Affairs has certified in writing that the project has been approved by the
Minister, or that an EIA is not required, under the EMA. %2

Before a developer implements any prescribed project, he is required to submit to the
Director a ‘project brief” stating, inter alia, the activities that shall be undertaken in the
implementation of the project, and the likely impact of those activities on the environment.'>>
If the Director considers that sufficient information has been stated in the project brief, he
instructs the developer to conduct an EIA'** and to submit a report to the Director in respect
of such EIA. The report must contain, among other things, a description of the segment or
segments of the environment likely to be affected by the project, a description of the
technology, method or process to be used in the implementation of the project, and an outline
of any gaps, deficiencies and adverse environmental concerns arising from the EIA and from

the compilation of the EIA report.'>

150Copy reproduced in UNEP/UNDP Compendium of Environmental Laws of African Countries Volume I: Framework
Laws and EIA Regulations (1996) at 214-234.

B1gection 24(1) of EMA.
1525 ection 26(3) of EMA.
153 .

Section 24(2) of EMA.

154‘In accordance with such guidelines as the Minister may, by notice published in the Gazette prescribe’: section 25(1) of
EMA.

155 Gection 25(1) of EMA.
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The EIA report must be open for public inspection, but no person is entitled to use any
information in it for personal benefit; such information may be used only for purposes of civil
proceedings relating to the protection and management of the environment or the
conservation or sustainable utilisation of natural resources.”® The Director, upon receiving
the EIA report, shall invite written or oral comments from the public, and may conduct public

hearings. Where necessary the Director may:

. require the developer to redesign the project or to do such other thing as the Director
considers desirable taking into account all the relevant environmental concerns
highlighted in the EIA report, any public comments, and the need to achieve the
objectives of EMA;

. require the developer to conduct a further EIA of the whole or part(s) of the project,
or to revise the information compiled in the EIA report; or

. recommend to the Minister to approve the project subject to such conditions as the
Director may recommend to the Minister."”’

The Director is required, in consultation with an appropriate ‘lead agency’,'”® to carry out or

cause to be carried out periodic audits of any project. For this purpose, he may direct a

developer to keep such records and submit to the Director such reports as the Director may

159
deem necessary.

It is an offence for the developer to fail to give further information on the project brief upon
being requested to do so by the Director. It is also an offence to fail to prepare an EIA report
or knowingly to furnish false information in such report. Upon conviction, the developer is
liable to a fine of between 5000 and 200 000 Malawi Kwacha (inclusive)'® and to

161

imprisonment for two years. = Further, if any provisions of the Act relating to EIA are

156 Section 25(3) of EMA.

157 Section 26(1) of EMA. Section 26(2) directs that in considering whether or not to recommend to the Minister the

approval of any project or of any condition, the Director must take into account not only any likely impact of the project on
the environment but also the actual impact of any existing similar project on the environment.

198 ead agency’ is defined in section 2 as ‘any public office or organization including every Ministry or Government
department which is conferred by any written law with powers and functions for the protection and management of any
segment of the environment and the conservation and sustainable utilization of natural resources of Malawi.’

159 Section 27 of EMA.

160Approximately equivalent to between ZAR 836 and ZAR 33 445 using the exchange rate of ZAR1 = MWK 5.98 (brought
to the nearest two decimal points) as displayed on 23 October 2001 at
http://www.absa.co.za/ABSA/Site_Templates/Exchange Rates/Exchange Frame_Set/0,1507.,00.html

161 Section 63 of EMA.
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contravened, the Director may ‘order the closure of any premises by means of, or in relation
to which the Director reasonably believes the contravention was committed’.'®® The “closure’
ceases upon compliance with the provisions.'® In addition the Director may issue an
‘environmental protection order’ directing the developer to stop, prevent or modify any
action or conduct (in connection with the EIA or the implementation of the project or

otherwise) which causes or contributes or is likely to cause or to contribute to pollution.'®*

Malawi’s EIA system is commendable in many respects. In the first place, the EIA report is
expressly required to describe in detail the cumulative effects of the project on the
environment.'® In the second place, section 25(1)(g) of the EMA demands that the EIA
report indicate whether the environment of any other country or of areas beyond the limits of
national jurisdiction is or are likely to be affected by the project and the measures to be taken
to minimise any damage to that environment. Unlike many EIA systems, this provision puts
the developer on notice that Malawi’s concern over the environment is not restricted to the
national territory. In the third place, the enforcement procedures prescribed in the EMA (as

described in the last paragraph) are considerable.

However, the system has its deficiencies. First, public participation comes into play late in
the process: only after the EIA report has been compiled are the public allowed to inspect
it.'® Secondly, there is only passing reference to monitoring, section 25(1)(b) merely stating
that the EIA report should describe ‘the means for ... monitoring ... the environmental effects
of the project’. It is uncertain who will be responsible for the monitoring. In the context there
is room for the developer to indicate that he will himself do the monitoring, a situation that
has ‘the same weakness as assigning a fox to guard the chickens’.'®” Thirdly, the possibility
of requiring the developer to conduct a further EIA of the whole project is potentially
prohibitive: it may be a hindrance to environmentally harmless development. Fourthly, a

person wishing to bring civil proceedings in relation to the EIA is not tied to lodging it first in

12 Section 76(1) of EMA.

163 Section 76(2) of EMA. This subsection further provides that if before the closure ceases court proceedings have been
instituted in respect of the contravention, the premises shall remain closed until the proceedings are finally concluded.

164 Section 33(1) and (2)(b) of EMA.
195 Section 25(1)(e) of EMA. Non-cumulative impacts may downplay the impact of the project. Cumulative effects reveal a
clearer picture of the project’s impact. Accordingly explicit provision for the consideration of cumulative effects is a credit
that must not go unnoticed. CfJ Scott £ C Environmental Law (1998) at 119-120.

1% Section 25(3) of EMA. The EIA Guidelines contain a contrary statement. It is not entirely clear whether the principal Act
or the Guidelines take(s) precedence.

167Irving Fox, University of British Columbia, quoted in J Glasson, R Therivel and A Chadwick Introduction to
Environmental Impact Assessment 2ed (1999) at 340-1.
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the Environmental Appeals Tribunal,'®® a defect that is likely to occasion inordinate delay in
project approval and implementation if the proceedings are pursued in the busy ordinary
courts. Finally, Malawi’s EIA Guidelines sometimes contradict the governing legislation, the
EMA. For instance, the EMA only calls for public participation after the EIA report has been
produced,'® but the Guidelines suggest that there should be public participation as early as at
the scoping stage.'”’ Such contradictions are likely to lead to confusion and conflict between

the developer and the authorities.
3.2.2 Mauritius

The Environment Protection Act 1991 of Mauritius'’' details the EIA'" procedure of the
country. No person is permitted to commence, proceed, carry out, execute or conduct an
undertaking without an EIA licence or cause any of these acts except in the case of an exempt
' The First Schedule to the Act lists undertakings requiring an EIA. A

proponent (hereinafter ‘developer’) applying for an EIA licence must submit an EIA report to

undertaking.

the Director of Environment in relation to his undertaking. The EIA report must contain a
description of, inter alia, the location and surroundings of the undertaking, its effects,
mitigation measures, alternatives and such other information as may be necessary for a proper

review of the potential environmental impact of the undertaking.'”* The EIA report must be

1% The Tribunal is established under section 69 of EMA with the following duties: (a) to consider appeals against any

decision or action of the Minister, Director or inspector under EMA; (b) to consider appeals against the refusal by the
Minister or Director to issue a licence under EMA; (c) to consider appeals against the revocation by the Minister or Director
of a licence under EMA; (d) to consider appeals against the closure of any premises pursuant to EMA; and (e) to consider
such other issues relating to the protection and management of the environment and the conservation and sustainable
utilization of natural resources as the Minister or the Director or any person may refer to it.

199 Section 25(3) of EMA.

170Paragraph 2.2 and Appendix G of the Guidelines.

7 Copy reproduced in UNEP/UNDP Compendium of Environmental Laws of African Countries Volume I: Framework

Laws and EIA Regulations (1996) at 237-265. The internet (http://ncb.intnet.mu/eurd/minenv/) indicates that in June 2001
amendments to the Act were proposed. Efforts by the present writer to ascertain from the government whether the
amendments had been effected did not yield any results. The copy of the Act used here is that described on the government
website (shown above) as having amendments up to June 2001.

172 . . .. . . .
Section 2 of the Act defines environmental impact assessment as ‘a document containing the information under section

14'. Section 14 sets out what in many EIA systems are the contents of an EIA report. The Act makes no reference to the term
‘EIA report’. In effect this statute designates ‘EIA’ as the EIA report and not as the whole EIA process. However, this
different use of terms is not of great consequence. In the discussion hereinafter ‘EIA’ will be taken as the whole EIA
process.

173Explained below.

"Sections 13(1) and (3) and 14.
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open for public inspection: notice to that effect must be placed in two issues of the Gazette

and two issues of two daily newspapers.'”

The Director reviews the EIA report and determines its scope and contents. He then refers it
to the EIA Committee for examination, with such comments and observations as he thinks
appropriate and with any public comments. For the purpose of his review, the Director may
set up a technical advisory committee'"® or require the developer to carry out further study or
to submit additional information with a view to ensuring that the EIA is as accurate and

- o 177
exhaustive as possible.

The EIA Committee examines the EIA licence application after the Director’s review and
makes its recommendations to the Minister responsible for the environment. After taking into

account these recommendations, the Minister makes his decision and may:

. refer it back to the Director with a direction to set up a technical advisory committee
for further consideration of the EIA;

. require the developer to furnish any additional information as may be needed to
determine the environmental impact of the undertaking;

. where it provides insufficient information to determine the scope or the
environmental impact of the undertaking, disapprove it; or

. approve it with a direction to the Director to issue an EIA licence on such terms and

. . . 178
conditions as appropriate.

Notwithstanding the approval of an EIA report, the Minister may revoke an EIA licence or
amend its conditions; give the developer such directions as he considers necessary;'” or
require the developer to submit at specified intervals reports on the environmental impacts of

the undertaking.

175Section 15.

76T advise him on the EIA report or on any aspects of the undertaking (section 16(2)(b)).

77 ection 16.

1783 ections 17(2) and 18.

"In relation to: (i) the methods of execution and the phasing of the undertaking; (ii) works or actions required to prevent,

reduce or eliminate the adverse effects of the undertaking on the environment; (iii) research, investigation and monitoring
programmes related to the undertaking; (iv) any other aspect of the undertaking or of the execution of the undertaking which
is reasonably expected to have adverse environmental effects. (Section 19(3)).
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At any time after the issue of an EIA licence the Director may order the licensee to submit a
fresh EIA in respect of the undertaking on the ground, infer alia, that the undertaking is or is

likely to be a source of pollution to the environment.'®

Among the strengths of the Mauritian EIA system are its enforcement measures. Where a
developer is contravening or is likely to contravene the EIA provisions of the Act, the
Director may serve on him a programme notice specifying the (likely) contravention and
requesting him to submit for the Director’s approval a written programme of measures the
developer intends to take to remedy the contravention or to eliminate the likelihood of a
contravention. After approval the Director may supervise the implementation of the
measures. If the developer fails to comply with a request in the programme notice, a
programme approval or any direction relating to the implementation of the measures, or
where the programme approval is revoked, the Director may issue an ‘enforcement notice’ or
a ‘prohibition notice’.'®" An authorised person may enter any premises to determine whether
any EIA provisions in the Act or any enforcement notice, prohibition notice or direction is
being complied with.'® Such authorised officer may search the premises and may even arrest

183

any person reasonably suspected of the contravention. ~ In addition the Act prescribes a

number of offences relating to EIA punishable by fines of up to 250 000 Mauritian Rupees'**

185 If the conviction is connected to

and imprisonment for periods not exceeding 12 years.
commencing, proceeding with or carrying out, executing or conducting an undertaking (or
causing any of these acts) without an EIA licence or in breach of any condition of the licence,
the court is mandated to order that the undertaking be stopped, ceased, closed or pulled down

186
as the case may be.

800 ther grounds are: (i) where there is a substantial change or modification in the undertaking or in the manner of its

operation; (ii) where the undertaking poses a threat to the environment; or (iii) where the circumstances of the undertaking
with regard to its surrounding environment so require. (Section 20).

"81Section 57. The enforcement notice is issued where a programme approval will not provide an effectual remedy, or a

prohibition notice is not appropriate. It specifies, among other things, the matter constituting the contravention or likely
contravention, and the measures to be taken to remedy such contravention or eliminate the likelihood of the contravention.
(Section 58). A prohibition notice is issued where an enterprise or activity or the manner in which the enterprise or activity is
carried on, involves an imminent risk of serious pollution of the environment. It may be served whether or not there is a
contravention of an environmental law or there is in force any licence, permit or approval in relation to that enterprise or
activity. It specifies, inter alia, the enterprise or activity, or any aspect thereof, that is prohibited. (Section 59).

182Gection 64.

1833ection 65(1).

184Approximately equivalent to ZAR 81 967 using the exchange rate of ZAR1 = MUR 3.05 (brought to the nearest two

decimal points) as displayed on 23 October 2001 at
http://www.absa.co.za/ABSA/Site_Templates/Exchange Rates/Exchange Frame Set/0,1507,,00.html

185Gection 67.

1863 ection 68(3).
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Several weaknesses of the system may be noted. The developer is under no obligation to
involve the public until after preparing the EIA report."®” Secondly, the preparation of a fresh
EIA report by a developer already having an EIA licence is costly and unnecessary. It is
submitted that the need for a fresh EIA would be obviated by exercising diligence and
achieving high quality in the first EIA and by wise modification and proper implementation
of mitigation measures.'®® Thirdly, the list of undertakings requiring an EIA is unduly wide:
it has no thresholds or sizes, which may result in environmentally harmless projects being
subjected to EIA and so in a waste of resources. For instance, a person who wishes to rear a
few birds or to handle and store a small quantity of coal (as an aspect of port or harbour
development) has to go through the rigmarole of the EIA process. Finally, the (possible)
existence of ‘exempt undertakings’ is problematic. Section 23 vests in the Minister power to
‘declare an undertaking by a public department, which in his opinion is urgently needed in
the national interest or for the economic development of Mauritius, to be an exempt
undertaking’. For such an undertaking no EIA need be conducted."® No safeguards are
provided to check the Minister’s discretion. This is arguably a loophole that may let through

environmentally unsound projects. It is suggested that this exception be repealed entirely.
3.2.3 Seychelles

The principal EIA legislation in the Seychelles is the Environment Protection Act 1994.'°
Section 15(1) declares that it is an offence for any person to commence, proceed with, carry
out, execute or conduct, or cause to commence, proceed with, carry out, execute or conduct
any prescribed project or activity or any project or activity in a protected or ecologically

sensitive area as may be prescribed, without carrying out ‘an Environment Impact

1873 ¢ection 15 only calls for public inspection and comment after the EIA report has been submitted.

188Perhaps the only justifiable ground for a fresh EIA is where there is a substantial change or modification in the

undertaking, or in the manner in which the undertaking is being operated. Even then, however, the Act offers no guidance as
to what constitutes ‘substantial change or modification.” The difficulty of defining this phrase may consume numerous hours
and much expense on the part of the court and the parties concerned.

189Speciﬁcally section 23(2) states that sections 13 and 16(b) - sic - shall not apply in respect of an exempt undertaking.

Section 13 is the provision that calls for EIA. Strangely, section 23 goes further to refer to an EIA in respect of an exempt
undertaking and provides, inter alia, that the Director shall send an EIA report in respect of an exempt undertaking together
with his comments and observations and with any public comments submitted, to the Minister for decision. In the interest of
resolving the apparent conflict, it is suggested that the reference to EIA takes care of the situation where the Minister
declares an undertaking to be an exempt undertaking after an EIA report has been produced but before it is submitted to the
EIA Committee.

0Act No. 9 of 1994. Copy reproduced in UNEP/UNDP Compendium of Environmental Laws of African Countries Volume

I: Framework Laws and EIA Regulations 1996 at 293-305.
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Assessment Study’'”!

and without obtaining authorisation from the Authority,'* or in breach
of any conditions imposed by the Authority.

An EIA report must contain, infer alia, a description of the location, size and scope of the
project or activity; the original state of the environment prior to implementation of the project
or activity; its environmental effects; mitigation measures; technical aspects; environmental
monitoring programme; and such other information as may be necessary to a proper review

of the potential environmental impacts of the project or activity.'”

The developer prepares the EIA report and submits it to the Authority for authorisation.'** If
the Authority is the Minister,” he may be advised in this connection by one or more

Environmental Appraisal Committees.'*®

The EIA report may be inspected by the public at
all reasonable times. The public may submit comments and the time limit for doing so must

be indicated by the Authority in two issues of a local newspaper."”’

The Seychellois EIA system has several advantages. First, its list of things to be included in
the EIA report suggests in reasonably clear terms the steps that must be included in the EIA.
Secondly, monitoring is not left in the hands of the developer: on the contrary, the Authority
is responsible for monitoring the conclusions of the EIA and for ensuring that the necessary
conditions are complied with.'*® Thirdly, its enforcement measures are laudable. For instance,
if work on a project or activity is commenced in contravention of the EIA provisions of the
Act, the Authority may direct the owner to suspend the project or activity.'”” Such a direction
may also be issued where the developer has concealed, given false information or

manipulated data in the course of the assessment procedure with the intent to mislead the

P11t is evident from the manner in which the phrase ‘Environment Impact Assessment Study’ is used that it refers in some

places to EIA as defined in Part One of this monograph (e g in section 15(1)) and in other places to EIA report (e g in section
15(4)(b) and 15(5)(c)(iii). For the sake of uniformity and clarity of expression, in the following discussion the phrase
‘Environment Impact Assessment Study’ will be replaced by EIA or EIA report where applicable.

192‘Authority’ is defined in sections 2 and 4 as the Ministry or Department of the government under the Minister responsible
for the environment or a corporate body constituted by the Minister under section 4(2) for environmental protection
purposes.

933ection 15(3).

943ection 15(4).

1%The ‘Authority’ may also be a body corporate (sections 2 and 4 ).

1%Section 15(2).

¥Section 15(5).

1983 ection 15(6).

1993 ection 15(7).

x1lvii



. 200 - - 201
Authority.”™" Other enforcement measures include enforcement notices,

prohibition
notices,””? powers of entry, inspection, seizure’” and penalties. The penalties are fines that
may exceed 250 000 Seychellois Rupees®™ and imprisonment for periods of up to seven

205
years.

The system has its share of deficiencies. It appears that public participation is only mandatory
after the EIA report has been prepared.’”® Further, the system is prone to political abuse.
Section 15(11) states that the Minister ‘may with the approval of the Cabinet, in exceptional
circumstances and by notification giving grounds on which the decision is based, exclude a
prescribed project from the Environment Impact Assessment process’. It is arguable that in
the absence of guidelines on the nature of the grounds and on what constitutes exceptional
circumstances, there is little to stand in the way of environmentally prejudicial political
manoeuvring. Not much is gained from requiring that the notification be made public and
indicate ‘the measures which are deemed to be necessary in order to reduce the
environmental impact of the activity or project,” for it is difficult to see how effective

measures will be found without conducting an EIA.
3.2.4 South Africa

The EIA system of South Africa is principally addressed in two statutes: the Environment
Conservation Act 73 of 1989 (ECA)*” and the National Environmental Management Act 107

290G ection 15(8)(a). The direction to suspend may also be issued if the developer fails to comply with or contravenes any of

the conditions upon which the implementation of the project depends. (Section 15(8)(b)).

21gection 16. This notice is similar to that of Mauritius.

202g¢ction 17. This notice is similar to that of Mauritius.

203gection 22.

204Approximately equivalent to ZAR 438 596 using the exchange rate of ZAR1 = SCR 0.57 (brought to the nearest two
decimal points) as displayed on 23 October 2001 at
http://www.absa.co.za/ABSA/Site_Templates/Exchange Rates/Exchange Frame Set/0,1507,,00.html

205gections 30 and 31.

265 ection 5(a) states: ‘An Environment Impact Assessment Study shall be open at all reasonable times.” Section 5(c)(iii)

states: ‘A notice [indicating the time limit for the submission of public comments] shall state the place where the
Environment Impact Assessment Study may be inspected.” The present writer is of the view that the phrase ‘Environment
Impact Assessment Study’ means EIA report; otherwise, how, in the circumstances, can a ‘study’ - apart from its report - be
inspected or be open for public inspection?

207Copy reproduced in UNEP/UNDP Compendium of Environmental Laws of African Countries Volume I: Framework Laws
and ETA Regulations (1997 Supplement to Volume I 1996 edition) (1997) at 90-107.
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of 1998 (NEMA).*”® The former empowers the Minister to identify those activities which
may have a substantial detrimental effect on the environment and to make regulations with
regard to such activities,”” tasks which have already been performed.”’® No person is
permitted to undertake an identified activity (or cause such activity to be undertaken) without
written authorisation from the Minister or a Premier or a local authority or an officer.”!' The
authorisation may only be issued after consideration of an ‘environmental impact report’

(hereinafter ‘EIA report’) concerning the proposed activity.*'?

After an applicant (hereinafter ‘developer’) has submitted an application for authorisation, the
relevant authority must consider it. Having done so, the relevant authority may request the
developer to submit a plan of study for scoping for the purposes of a scoping report, or, in a

suitable case, to submit such scoping report without a prior plan of study.*"

Once the plan of
study for scoping has been accepted, the developer must submit a scoping report.”'* After a

scoping report has been accepted, the relevant authority may decide:

(a) that the information contained in the scoping report is sufficient for the

consideration of the application for authorisation without further investigation; or

2%8Copy reproduced in P G W Henderson Environmental Laws of South Africa Volume I (1996) at 1-28.1 to 1-28.35. It must

be noted that many other Acts contain references to EIA e g the Minerals Act 50 of 1991 (chapter 6), the National Water Act
36 of 1998 (sections 41(2) and 110(1)) and the Marine Living Resources Act 18 of 1998 (section 18(1) to (3)).

293ections 21 and 26 of ECA.

19The Minister of Environmental Affairs and Tourism identified the activities in GN R1182 GG 18261 of 5 September

1997. The Minister promulgated the regulations in GN R1183 GG 18261 of 5 September 1997.

2gection 22(1) of ECA. The Premier, authority or officer must be designated by the Minister. The Minister has done this in

GN R1184 GG 18261 of 5 September 1997. Premier is the new title for the Administrator of a province.

2125ection 22(2) of ECA. Specifically this subsection refers to ‘consideration of reports concerning the impact of the

proposed activity and of alternative proposed activities on the environment.” Section 26(a) of ECA and the EIA Regulations
made under that section refer to ‘environmental impact report.” For the sake of uniformity and clarity of expression in the
present Part, the phrase ‘EIA report’” will be used instead of ‘environmental impact report.’

2URegulation 5(1) of the EIA Regulations. According to regulation 5(2) a plan of study for scoping must include a brief

description of the activity to be undertaken; a description of all tasks to be performed during scoping; a schedule setting out
when the tasks to be performed during scoping will be completed; an indication of the stages at which the relevant authority
will be consulted; and a description of the proposed method of identifying the environmental issues and alternatives.
Regulation 5(3) allows the relevant authority, after receiving and considering the plan of study for scoping, to request the
developer to provide additional information that the relevant authority requires to accept the plan of study for scoping.

2MThe scoping report must include a brief project description; a brief description of how the environment may be affected; a
description of environmental issues identified; a description of all alternatives identified; and an appendix containing a
description of the public participation process followed, including a list of interested parties and their comments. After
receiving and considering the scoping report, the relevant authority may request the developer to make the amendments that
the relevant authority requires to accept the scoping report. (Regulation 6(1) and (2) of the EIA Regulations).
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(b) that the information contained in the scoping report should be supplemented by an
EIA which focuses on the alternatives and environmental issues identified in the

scoping report.*"

In the event of decision (b) the developer must submit a plan of study for an EIA.*'® After
this plan of study for an EIA has been accepted, the developer must present an EIA report®!’
to the relevant authority. After receipt of the EIA report, and in the case of decision (a), the
relevant authority must consider the application for authorisation and may decide either to
issue an authorisation with or without conditions, or to refuse the application.”'® The relevant
authority is required to issue a record of the decision to the developer and, on request, to any
other person.”'’’ Any person aggrieved by the decision may appeal to the Minister or

provincial authority.**

The foregoing EIA procedure is part of South Africa’s Integrated Environmental
Management (IEM) process, a process which recently found expression in legislation.”?' Its
requirements are wide-ranging and it prescribes minimum procedures for the investigation,

. . Coq . . . 222
assessment and communication of the potential impact of activities on the environment.

215Regulation 6(3) of the EIA Regulations.

216The plan of study for an EIA must include a description of the environmental issues identified during scoping that may

require further investigation and assessment; a description of the feasible alternatives identified during scoping that may be
further investigated; an indication of additional information required to determine the potential impacts of the proposed
activity on the environment; a description of the proposed method of identifying these impacts; and a description of the
proposed method of assessing the significance of these impacts. After receiving and considering the plan of study for an
EIA, the relevant authority may request the developer to make the amendments to the plan of study that the relevant
authority requires to accept the plan. (Regulation 7 of the EIA Regulations).

217 . .. . . . . . .
The EIA report must contain: (a) a description of each alternative, including particulars on (i) the extent and significance

of each identified environmental impact and (ii) the possibility for mitigation of each identified impact; (b) a comparative
assessment of all the alternatives; and (c) appendices containing descriptions of (i) the environment concerned, (ii) the
activity to be undertaken, (iii)the public participation process followed, including a list of interested parties and their
comments, (iv) any media coverage given to the proposed activity, and (v) any other information included in the accepted
plan of study. (Regulation 8 of EIA Regulations).

218Regulation 9(1) of EIA Regulations. The relevant authority must also determine the period of validity of the
authorisation. (Regulation 9(2) of EIA Regulations).

21 . . . . . . ..
9Regulanon 10(1) of EIA Regulations. Regulation 10(2) lists the things that must be set out in the record of decision.

220The appeal must be done in writing within 30 days from the date on which the record of decision was issued to the
developer. (Regulation 11(1) of EIA Regulations).

221Chapter 5 of NEMA. With this the prophecy of Preston, Robin and Fuggle in ‘Integrated Environmental Management’ in
R F Fuggle and M A Rabie (eds) Environmental Management in South Africa (1992) 748 at 761 that ‘the Council for the
Environment’s recommendation that IEM should be legally enforceable is likely to find expression in the near future’ is now
fulfilled. E Couzens ‘NEMA - A Step Closer To Coherence?’ (1999) 6 SAJELP 13 at 17 states that Chapter 5 of NEMA
‘introduces formally into law the concept of integrated environmental management.’

2225 ection 24(7) of NEMA.



On the whole the South African EIA system is laudable. Unlike the majority of the systems in
the region, it demands that an independent consultant - rather than the developer - conduct the
EIA® and that the EIA be subject to ‘independent review.’***
enhance the professional quality of the EIA.** Public participation is mandatory in
potentially all the steps of the EIA.**

evaluations and decisions in the EIA process are done or reached efficiently and within a
227

These factors are likely to
Further, the relevant authority is required to ensure that
reasonable time. In addition, it seems that international considerations may be
incorporated in the process.””® Finally, the system has considerable enforcement measures.
Any person who undertakes an activity identified as requiring EIA without conducting such
EIA is liable to a fine not exceeding ZAR 100 000 or to imprisonment for a period not

229

exceeding 10 years (or both).””” Any vehicle or other thing by means of which the offence

was committed, may be forfeited.”*’

A number of concerns about the system have been voiced. First, the system’s initial
assessment stage (at which it is decided whether an EIA is required) has an inherent danger:
‘a decision not to proceed with a full scale EIA may be made on superficial information
before the full impacts of the development are understood.’**' Secondly, although IEM makes
provision for public participation, Ridl points out that it is difficult to obtain the participation

of ‘disadvantaged communities’ because of lack of communication. They are not easily

223Regula’[ion 3(1)(a) of EIA Regulations.

224Section 24(7)(d) of NEMA. However, the Act does not indicate in clear terms who should do the independent review and
how it should be done. Nor does the Act offer unequivocal guidance on the precise place of the independent review in the
EIA procedure.

225J Glazewski Environmental Law in South Africa (2000) at 285 contends that independence may not really be achieved
because the ‘independent consultant’ is paid by the developer. He suggests that the independence requirement be scraped
off; instead there should be a demand for independent review.

226Regulation 3(1)(f) of the EIA Regulations calls for public participation in ‘all the relevant procedures.’
227 . .
Regulation 3(3)(b) of the EIA Regulations.

228Regulation 4 of the EIA Regulations provides that where the proposed activity has direct implications for international
environmental commitments or relations or where the environment under threat is demarcated as an area of international
importance, the application for authorisation must be referred to the Minister who may ultimately have to decide on it jointly
with provincial and local authorities. This bringing of minds together is likely to take into account the environmental
concerns of other countries.

229This is the general effect of section 22(1) and (2) as read with section 29(4) of ECA.
2305 ection 30(1) of ECA.

231.1 Ridl © “IEM”: Lip-service and Licence’ (1994) 1 SAJELP 61 at 65. Even though this article was written before the
enactment of the EIA Regulations and NEMA, the point made (quoted) is still valid.
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reached through the media, except perhaps by radio. Even after communication, public
participation is hindered by public apathy.>* Thirdly, Winstanley*>> contends that the focus
of the system on particular activities rather than potential impacts is problematic. ‘[I]n a
particularly sensitive environment, an activity which is relatively minor (and therefore not
contained in the list of identified activities) may have a significant impact. In these
circumstances the regulations would not apply and it will not be possible for a competent

1234 Further, the listed activities are

authority to prevent the activity under [the] regulations.
not comprehensive.”> Fourthly, Glazewski**® observes that the procedure is cumbersome,
demanding too much from the developer. This cumbersome procedure, coupled with lack of
expertise, resources and capacity in government departments responsible for implementing
the process, is likely to lead to lengthy delays and increased costs of project
implementation.”’ In the fifth place, the system appears to transgress the general rule that a
person may not be judge in his own cause, for it seems to require that a developer dissatisfied
with the grant or refusal of the application for authorisation by a competent provincial

238

authority must lodge an appeal with the same authority.”** Finally, the coordinating duty>> of

the Director-General of Environmental Affairs and Tourism may not be enviable; it is not an

easy task. It is likely to lead to interdepartmental conflict.**"

Most of these criticisms are also applicable to the EIA systems of the other countries

examined in the present Part.

3.2.5 Swaziland

2210 at 75.

233«Environmental Tmpact Assessments: One Year Later” (1998) 5 SAJELP 387 at 389.
24pid.

2ibid.

236Op cit n80 at 285 . In all fairness it seems too much to require a plan of study for scoping, a scoping report and a further
‘plan of study”’ for the EIA before the EIA can proceed. In addition, Glazewski op cit n80 at 287 rightly points out that the

demarcation between scoping and EIA is vague.
237Glazewski op cit n80 at 287; Winstanley op cit n88 at 393-394. Cf Ridl op cit n86 at 82.

238Section 35 of ECA as read with Regulation 11 of EIA Regulations; T Winstanley ‘Environmental Law Update’ 2000
(June) De Rebus 51.

239Section 23(3) of NEMA enunciates this duty.

240The conflict is vividly portrayed by R Lawrence ‘How manageable is South Africa’s new framework of environmental

management’ (1999) 6 SAJELP 61 at 62-63.
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Section 18 of the Swaziland Environment Authority Act 1992**' vests in the Minister
responsible for environmental protection the power to make regulations for the procedures for
the introduction of EIAs on development projects. This power was executed by the
promulgation of the Environmental Audit, Assessment and Review Regulations 1996.2** A
schedule to the Regulations® lists three categories of projects. Category 1 projects are those
that are unlikely to cause any significant environmental impacts. In category 2 are projects
that are likely to cause environmental impacts some of which may be significant unless
mitigation actions are taken. The impacts are relatively well-known and easy to predict, and
mitigation measures are well-known. Category 3 projects are those that are likely to have
significant adverse impacts the scale, extent and significance of which cannot be determined

without in-depth study.

The Regulations apply to all projects which require some permit, licence, approval or other
consent from an authorising agency>"* or which are forwarded to the Ministry of Economic
Planning and Development (MEPD) for inclusion in the Development Plan.*** An authorising
agency, MEPD and any ministry proposing to undertake a development project are required

12 and then to forward the projects to the

to determine the category under which projects fal
Swaziland Environment Authority (‘the Authority’). The Authority may amend the
categorisation. If a project is classified under category 1, the Authority must issue an
Environmental Compliance Certificate whereupon the project is permitted to proceed to

o 247
authorisation procedures.

Where a project is classified under category 2, a proponent (hereinafter ‘developer’) must

submit Terms of Reference to the Authority. When the Authority approves the Terms of

241A copy of the Act is reproduced in UNEP/UNDP Compendium of Environmental Laws of African Countries Volume I:
Framework Laws and EIA Regulations (1997 Supplement to Volume I 1996 edition) (1997) at 117-122.

242http ://[www.saep.org/sadc/country/swaziland/envaudswa.html

23 Eirst Schedule.

244 . .. .
Regulation 4 defines ‘authorising agency’ as ‘a person, body, government department or agency, local authority or any
person empowered by law in Swaziland to issue a permit, licence, consent or approval.’

245Regulation 7.

246 . . . .. .

It appears that a private sector developer must submit a project proposal to the authorising agency or MEPD which
categorise the project. A ministry proposing to undertake a development project does not have to submit to the agency or
MEPD; it categorises the project on its own. (Regulation 7).

247 . L. . . .
Regulation 7. These authorisation procedures are apparently those not based on environmental compliance e g physical
planning authorisation processes.
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Reference, the developer must present an ‘initial environmental evaluation’ (IEE) report and
a ‘comprehensive mitigation plan’ (CMP) to the authorising agency or MEPD for onward
transmission to the Authority. The Authority decides, within 15 days of receipt of the IEE
report and CMP, whether the IEE report and CMP conform to prescribed reporting

248 249

guidelines.”” If they conform,”” the Authority must review them and either order the

250

developer to prepare and submit an EIA report™ and a CMP, or order the developer to make

any other appropriate amendments. Where it is decided that an EIA report and a CMP be

submitted, the procedure to be followed shall be the same as that for projects in category 3.2

If a project is classified under category 3, the developer must present Terms of Reference to
the Authority. Only after the Terms of Reference are approved may the developer embark on
the preparation of the EIA report and CMP. Once prepared, the developer is required to
submit the EIA report and CMP to the authorising agency or MEPD which must send them
over to the Authority within ten days of receipt. The Authority must decide, within twenty
days of receipt of the EIA report and CMP, whether the EIA report and CMP conform to
prescribed reporting guidelines’” and contain the necessary breadth, depth and types of
analysis. If they do not, the developer shall effect amendments and resubmit.”>* Thereafter the

Authority makes one of the following decisions:

(a) it allows the developer to proceed with the project and issues the developer with

an Environmental Compliance Certificate; or

248Regulation 11(6) and Regulation 7. The reporting guidelines have been set out in the Second Schedule to the Regulations.

2491f the IEE report and the CMP do not conform to the prescribed reporting guidelines, the developer must prepare and
submit an amended IEE and CMP to the authority which must, within fifteen days of receipt, decide on the issue of
conformity. (Regulation 7).

25OSpeciﬁcally Regulation 7 states that the Authority may order the developer to prepare and submit ‘an EIA and the CMP’.
Regulation 4, among other things, provides as follows: ‘ “environmental impact statement” (hereinafter referred to as
EIA) means the process of predicting and evaluating the likely environmental impacts of a proposed project where the scale
of extent and significance of the environmental impacts can not easily be determined.’ It is submitted that there is a
confusion of terms, abbreviations and definition here. Normally an environmental impact statement should be abbreviated as
EIS and not EIA. The Swazi definition is that of environmental impact assessment (as defined in Part One of this
monograph) and not environmental impact statement. In the circumstances the definition of Part One will be used for the
sake of uniformity and clarity of expression and presentation. Thus an environmental impact assessment will be abbreviated
as EIA; environmental impact statement will be abbreviated as EIS; and the short form for environmental impact assessment
report will be ‘EIA report’. EIS and EIA report are the same; the text uses the latter term.

251Regula’[ion 7.
252 . .
Set out in the Second Schedule to the Regulations.

253Regula’[ion 7 and Regulation 11(6).
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(b) it disallows the developer from proceeding with the project as planned, if it will
bring about unacceptable environmental impacts or if the mitigation measures are

- 254
inadequate.

In the event of decision (b), the developer may carry out appropriate additional work and
submit a revised CMP for the Authority’s consideration. The Authority may then decide

finally to allow or disallow the project.*>

One of the greatest strengths of the Swazi EIA system is its public participation procedure.
Before preparing an EIA report and a CMP on a category 3 project, a developer is required to
engage in a consultation process involving all interested and affected parties with a view to
getting assistance in determining the scope and effect of the project.”® Immediately after the
EIA report (or an IEE report in the case of a category 2 project) and the CMP are accepted by
the Authority, the Authority must elicit public input. The Regulations set out an extensive
public review programme.”’ It is only after this public review exercise that the Authority
may decide whether to issue an Environmental Compliance Certificate and allow the project
to proceed to other authorisation procedures. Other credits of the Swazi EIA system include
the specification of time periods within which particular actions must be taken, the
incorporation of international considerations,”® and arguably strong, clear guidelines on

monitoring the impacts of the project.”>’

The Swazi EIA system is not free from defects. Regulation 7 provides that the Regulations
apply either to projects which require a permit, licence, approval or other consent from an
authorising agency, or to projects forwarded to MEPD for inclusion in the Development Plan.

It is not enough for the project to be among those listed in the First Schedule. This restriction

254Regulation 8.
255Regulation 8 and Regulation 13. Any aggrieved person may appeal against the decision. ( Regulation 13(2)).
256 . . . . s
Regulation 11(3). It appears that no consultation process is required before submitting an IEE report.
257 . .
Regulation 8 and Regulation 11.

258Regulation 11 demands that where a project is likely to have significant impacts on the environment of a neighbouring
country, or that country so requests, the Authority must forward the relevant reports and documents to that country at the
same time as the reports or documents are made available for public review in Swaziland. Even though the Regulations do
not state unequivocally that any comments made by the neighbouring country should be taken into account in the decision-
making process, it does little violence to the spirit and intendment of the Regulations to read into them such presumption.
Otherwise what would be the point in furnishing the neighbouring country with the relevant reports or documents if any
comments it makes are destined for the dust bin?

259Regulation 10. Among other things, this regulation provides for inspections, valuations and the submission of Project
Compliance Reports (PCRs).
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is questionable, for it is conceivable that a listed project may not require any permit, licence,
approval or other consent and may not be destined for the Development Plan; yet it may be
environmentally unsound. According to regulation 7 such project will not be subject to the
Regulations and consequently may proceed without an EIA at all. This is a critical loophole.
Secondly, public consultation is not mandatory before submitting an IEE report. It is
submitted that there is no adequate reason for excluding the pre-IEE stages from the laudable
provisions of the public participation process. Thirdly, the Swazi EIA system has no clear
penalties for non-compliance. Regulation 15, among other things, states that any person who
contravenes the Regulations or a condition or requirement made as part of or for the approval
of a project, is liable on conviction to ‘the penalties or similar penalties specified under
section 16 of the [Swaziland Environment Authority Act]’. Section 16 of the Act makes no
direct reference to EIA and prescribes only a fine not exceeding 50 000 Swazi Emalangeni®
or a term of imprisonment not exceeding 10 years (or both). This lack of precise guidance on
penalties related to EIA is likely to engage a court in unnecessary speculation. Lastly, it is not
easy to ascertain from the Regulations everything a developer must do; this is due to the way
they have been drafted.”" Since it is the developer’s duty to follow through the procedures, it
is advisable to overhaul the Regulations with a view to prescribe in clearer terms the steps of
the EIA system.

3.2.6 Zambia

EIA law in Zambia is mainly set out in the Environmental Protection and Pollution Control

(Environmental Impact Assessment) Regulations 1997.2°* The First Schedule to the

5263

Regulations lists projects which require ‘project briefs Apart from those projects listed

26OApproxirnately equivalent to between ZAR 50 000 using the exchange rate of ZAR1 = SZL 1 as displayed on 23 October
2001 at http://www.absa.co.za/ABSA/Site_Templates/Exchange Rates/Exchange Frame Set/0,1507,,00.html

261F or instance public participation is provided for in Regulation 8 and Regulation 11, regulations which, without applying a
seasoned analytical mind, may appear contradictory. The same may be said of the Authority’s decision as provided for in
Regulation 8 and Regulation 13.

262 . . . . . .
6 Statutory Instrument No. 28 of 1997. These regulations were made in exercise of the powers contained in sections 6 and
96 of the Environmental Protection and Pollution Control Act 1990 (cap 204 of the Laws of Zambia).

263A ‘project brief” is defined in Regulation 2 as ‘a report made by the developer including preliminary predictions of
possible impacts of a proposed project on the environment and constituting the first stage in the environmental impact
assessment process.” Although this definition refers to project brief as the first stage in the EIA process, a thorough reading
of the Regulations reveals that this is only true in respect of projects in which the developer is required to produce a project
brief. In projects not subject to the production of a project brief, for instance those projects listed in the Second Schedule and
not listed in the First Schedule, the project brief does not constitute the first stage in the EIA process.

The project brief is required to state, among other things, the objectives and nature of the project and reasonable
alternatives; the main activities that will be undertaken during site preparation and construction and after the development is
operational; the raw and other materials that the project shall use; the products and by-products, including solid, liquid and
gaseous waste generation; the noise level, heat and radioactive emissions, from normal and emergency operations; the
expected impacts of the project; and a description of adverse impact mitigation measures and any monitoring programmes to
be implemented: Regulation 4.
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in the First Schedule, a project brief may be required in any project specified by the
Environmental Council of Zambia: Regulation 3(2)(c). and the Second Schedule lists
projects which require ‘environmental impact assessment.”***Apart from those projects listed
in the Second Schedule, an EIA may be required in any project specified by the

Environmental Council of Zambia: Regulation 7(2)(c).

In the case of projects subject to project briefs, a developer must submit six copies of the
project brief to the Environmental Council of Zambia (hereinafter ‘the Council’). If the
Council considers the project brief to be complete, the Council submits the project brief to the
authorising agency”® for comments. Upon receipt of the comments (or upon the agency’s
failure to make comments), the Council is under a duty to consider the project brief. If the
Council is satisfied that the project will have no significant impact on the environment, or
that the project brief discloses sufficient mitigation measures to ensure the acceptability of
the anticipated impacts, the Council is required to issue a decision letter*®® to that effect, with
conditions as appropriate, to the authorising agency.”®” Where the Council is of the view that
the project is likely to have a significant impact on the environment, it must require that an
environmental impact statement (hereinafter ‘EIA report’) be prepared and must inform the

developer accordingly.**®

Th EIA report must be prepared in accordance with Terms of Reference prepared by the
developer in consultation with the Council. The Terms of Reference must take into account
issues listed in the Third Schedule®® and the results of public consultations.””’ The

preparation of the EIA report may not begin until the Council has approved the Terms of

264 . . . . . . . . .
The environmental impact assessment is not entirely distinct from the project brief. In some cases the project brief may

be part of the environmental impact assessment: Regulation 2 (definition of project brief) and Regulation 7(1).

265 . .. .. . . .

Regulation 2 defines ‘authorising agency’ as ‘any Government ministry or department, public corporation, local authority
or public officer in which, or whom, any law, regulation or bye-law vests the powers and functions to authorise, control or
manage any aspect of a proposed or existing project.’

266 .. . . . . . .
A ‘decision letter’ is a letter issued by the Council stating that a proposed project is not likely to cause unacceptable

environmental impacts or that the expected environmental impacts are unacceptable and an authorisation licence, permit or
permission should not be issued: Regulation 2.

267Regulations 5 and 6.

268Regulation 7(1).

269The Third Schedule lists issues to be considered when preparing Terms of Reference under six main headings: (1)

ecological considerations including biological diversity and sustainable use; (2) social, economic and cultural considerations;
(3) landscape; (4) land use; (5) water; and (6) air quality.

27ORegulation 8(1) to (4).
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Reference.

After such approval, the developer must submit to the Council the names and
qualifications of the persons who shall prepare the EIA report. The Council may approve or
reject the name of any suggested person. Reasons must given for any rejection and an
opportunity granted for the appointment of another person. The EIA must be conducted in
accordance with guidelines articulated in the Fourth Schedule and additional guidelines

specified by the Council >

The Fourth Schedule gives step-by-step guidance in conducting
the EIA. It suggests eleven stages for the EIA: preliminary actions, for instance appointing a
co-ordinator for the environmental impact study; scoping (or identification of potential
impacts); baseline study; impact evaluation; public participation in the environmental impact
study; identification of mitigation measures; assessment (or comparison of alternatives);
decision-making by the developer; submission of the report to the Council; decision-making
by the Council; and implementation of the project and post assessment audits.

273

Regulation 11 sets out the contents of an EIA report.””” Before submitting the report to the

Council, the views of the people who will be affected by the project must be sought.””*

Within seven days of receipt of the EIA report, the Council is required to transmit a copy of it

to the authorising agency for comments. The Council must also make the EIA report

275

available to the general public for the public’s comments.””” Thereafter the Council will

consider the EIA report and all the comments received to determine whether to issue a

decision letter or hold a public hearing.?’®

In making a decision regarding an EIA report, the
Council takes into account, among other things, the public’s comments, the report of the
person presiding at the public hearing and impact predictions and mitigation measures

indicated in the EIA report.””” The Council may make one of three decisions:

271The Terms of Reference must also include a direction that those responsible for preparing the EIA report provide

information on all matters specified in Regulation 11 together with such other matters as are deemed necessary by the
Council: Regulation 8(6). Regulation 11 sets out the contents of an EIA report.

272Regulation 9.

273 . e . . . . o
These include a description of the project, an impact management plan, environmental impacts, a description of the

technology and processes that shall be used and a description of the products and by-products of the project.
274Regulation 10.

275The Council makes the EIA report available to the general public, among other things, by distributing it to relevant
government ministries and bodies and interested and affected parties; by placing copies of it in public buildings in the
vicinity of the site of the proposed project; by placing a notification in at least two national newspapers three times per week
for two consecutive weeks and broadcast a notification on national radio, detailing the place and times where copies of the
EIA report are available for inspection and the procedure for submitting comments; by organising public meetings in the
locality of the proposed project: Regulation 16.

76Regula’[lon 17. This regulation further states that the Council is under a duty to hold a public hearing on the EIA report if
(a) as a result of public comments up to this point, the Council is of the view that a public hearing will enable it to make a
fair and just decision; or (b) the Council considers it necessary for the protection of the environment.

277Regulation 20.
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e the project is approved;
e the project is rejected; or

e the project is approved subject to the developer meeting the stipulated conditions.””®

Reasons for any rejections must be provided. If any party is aggrieved by the decision of the
Council, that party may appeal to the Minister or, if he is not content with a decision of the

Minister, he may appal to the High Court.””

The developer is under an obligation to undertake an environmental audit of the project
within a period of not less than 12 months and not more than 36 months after the completion
of the project or the commencement of its operations, whichever is earlier, and submit an
audit report to the Council. After the audit, the Council may require the developer to carry out

specified remedial actions and further audits.**

The Zambian EIA system has a number of strengths. Firstly, there is considerable public
participation. The public is involved as early as during the preparation of the Terms of

281
Reference.

The public is at liberty to comment on the EIA report. The comments may be in
writing and submitted to the Council or they may be oral and made at public meetings
organised in the locality of the proposed project.”** Secondly, the developer is allowed to
exclude proprietary information®®® from the project brief or EIA report.”* This has the merit
of protecting a developer’s economic interests from competitors, thus eliminating possible
fear in the developer that engaging in EIA will prejudice his interests. Thirdly, unlike some
EIA systems in the region, the Zambian EIA system expressly demands that reasonable

alternatives and cumulative impacts must be indicated in the EIA report, and that

278Regulation 21. Regulations 30-33 are to the effect that the approval of the EIA report will be valid for three years. If no

land preparation or construction work has started within three years, the developer must re-register with the authorising
agency any intention to develop and may ultimately be required to prepare an additional EIA report.

279Regulations 22(1)(a) and 24.

280Regulation 28. This regulation further provides that the Council may also ask the developer to undertake an environmental
audit at any time for any purpose. Regulation 29 states that an inspector may undertake investigations relating to the
implementation of any condition or measure to be taken following an environmental audit.

281Regulation 8(2).

282Regulations 10, 15-18 and 26.

283Regulation 2 defines ‘proprietary information’ as information relating to any manufacturing process, trade secret,

trademark, patent, copyright, breeder’s right or formula protected by law or by any international treaty to which Zambia is a
party.

284Regulation 27.
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environmental audits must be undertaken.”” Lastly, the system specifies periods of time

286

within which particular steps must be taken,”™ thus facilitating an expeditious decision-

making process.

The system has its weaknesses. In the first place, Regulation 9 provides that the developer
must submit to the Council for approval the names and qualifications of the persons
appointed to prepare the EIA report. Although this is attractive in that unskilled persons may
be barred from preparing the report, it has the disadvantage of leaving out the important
element of experience. It is suggested that since it appears that there is a general lack of
qualified EIA personnel in the country, experience in preparing EIA reports should be crucial
in the approval process because some personnel may not be formally qualified to conduct the
EIA and yet may be able to prepare, through experience, quality EIA reports. In the second
place, Regulations 11 and 13 state that the EIA report must indicate whether the environment
of any neighbouring state is likely to be affected, and that the Council may send a copy of the
EIA report to the neighbouring state whose environment may be affected with a request for
comments. It is submitted that involving the neighbouring state only after the EIA report has
been prepared is rather late. It is better to contact the neighbouring state as soon as it is
realised that the project is likely to have a transboundary impact and no later than the
commencement of the process of preparing Terms of Reference, so that the neighbouring
state may not only comment on the EIA process but also participate in it fully at its option.
This is likely to reduce conflict and misunderstanding. Finally, the penalties are not stiff. Any
person who fails to comply with the Regulations®®’ is liable to a maximum fine of only 100
000 Zambian Kwacha®®® or imprisonment for a maximum period of only three years (or

290

both).*® Compared with the penalties in the other systems in the region,” these penalties are

grossly inadequate and may ultimately not have or retain their deterrent effect.

285Regulations 11 and 28.

20por example, the Council must transmit a project brief to an authorising agency for comments within 7 days of receiving

the project brief. Within 30 days of receiving the project brief, the authorising agency must make comments and transmit
them to the Council. The Council may then issue a decision letter or inform the developer to prepare an EIA report within 40
days of receiving the project brief from the developer: Regulation 5-7.

7Some of the offences are: failing to prepare and submit a project brief or an EIA report, fraudulently making a false

statement in a project brief, EIA report or environmental audit, and fraudulently altering an EIA report or project brief:
Regulation 34(1).

288Approximately equivalent to ZAR 285.93 using the exchange rate of ZAR 1 = ZMK 349.73 (brought to the nearest two
decimal points) as displayed on 7™ January 2002 at http://www.absa.co.za/ABSA/Exchange Rates/0,3028,,00.html

289Regulation 34(2) provides that a person who fails to comply with the Regulations shall have ‘an authorisation, permit or

licence suspended or cancelled.” This threat is not available to every offender under the Regulations. For example, it does
not apply to persons who commit an offence while the EIA is being conducted because generally no authorisation, permit or
licence is issued before the bulk of the EIA process has been completed.
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3.2.7 Angola

Article 16(1) of Angola’s Law No. 5/98 of 19 June 1998%" declares that EIA is one of the
principal tools of environmental management, the execution of which is compulsory for
activities that will have impacts on the environment. Before constructing any infrastructure
that may cause significant negative impacts on the social or natural environment, an EIA

292

must be undertaken.””” Environmental licensing based on EIA results precedes any other

licence for activities that are likely to cause significant environmental impacts.””> As a

minimum, the EIA report™*

must contain a non-technical summary of the project, a
description of the intended activities, a description of the site’s environment prior to project
implementation, a summary of public views, a description of the environmental impacts
likely to be caused by the project, mitigation measures, and measures for controlling and

. . e 205
monitoring the activities.

No details of the highlighted aspects of EIA are given. The statute envisages the enactment of
% Tt is reported that in June 2001 Members of

Parliament attended a seminar at which a number of issues were discussed including a law on

further legislation to set out the details.

EIAs.”” In the absence of this complementary law, a critical analysis of the Angolan EIA
system would be incomplete, but it may still be noted that Law No. 5/98 identifies crucial
steps in the EIA process, steps which when followed are likely to contribute to the production

of EIA reports of high quality. However, Law No. 5/98 does not make compulsory the

por instance, the maximum fine in Malawi is about ZAR 33 445; in Mauritius it is about ZAR 81 967; in Seychelles it is
about ZAR 438 596; in South Africa it is ZAR 100 000. The maximum period of imprisonment in Mauritius is i2 years; in
Seychelles it is 7 years; in South Africa it is 10 years. (Ref segments 3.2.1 to 3.2.4 of this monograph).

291Copy reproduced in UNEP/UNDP Compendium of Environmental Laws of African Countries Volume I: Framework Laws

and EIA Regulations (1998 Supplement to Volume I 1996 edition) (1998) at 3-11.

22 Article 15.

23 Article 17.

294Speciﬁcally the statute refers to ‘environmental impact studies’ (Article 16(3)). From the context it is arguable that the
reference is to EIA report as is evident from the matters that are specified as the contents of the ‘environmental impact
studies’.

25 Article 16(3).

20 Articles 16(2) and 17(1).

297http://www.angola.org/news/newsdetail.cfm?NID:3647
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consideration of alternatives and the carrying out of environmental audits.”" These omissions

must be rectified if the full benefits of EIA are to be realised.
3.2.8 Mozambique

The EIA provisions of Mozambique’s Law No. 97 of 1997*° are similar in many respects to
those of Angola. Environmental licensing, environmental auditing and the minimum
contents of an EIA report are identical in matters of substance.*”® The statute indicates that
many formalities or procedures of the EIA will be the subject of subsequent legislation. The
similarity with the Angolan law is so striking that even the Angolan strengths and

weaknesses (identified above) are applicable to the Mozambican EIA system.*"!

3.3 EIA Policies in Southern Africa
3.3.1 General

It is not possible to analyse every line in government documents of the region that purports to
be or to include a statement of EIA policy. Indeed, it appears that such statements are
numerous.”” Although policies may be honoured more in breach than observance, it is
intended that this segment dwell on two EIA policies that have distinguished themselves from

the rest in the region, namely, the EIA policies of Zimbabwe and Namibia.

% Article 18 only calls for the auditing of existing activities (from the date on which the law was published) having no

environmental and social protection measures. Apart from this, there is no general requirement that auditing be carried out
on activities that have been the subject of an EIA.

299Copy reproduced in UNEP/UNDP Compendium of Environmental Laws of African Countries Volume I: Framework Laws
and EIA Regulations (1997 Supplement to Volume I 1996 edition) (1997) at 70-76.

39 Articles 15, 17 and 18. Public participation is provided for in a separate article: Article 8.

3Since the Mozambican Law appears to have been passed before the Angolan Law, it may be that the latter was modelled

on the former. Alternatively, the drafters of these laws may have used a common precedent.

302Ref segment 1.6 of Part One of this treatise.

Ixii



3.3.2 Zimbabwe

Within the last decade Zimbabwe launched an Environmental Impact Assessment Policy™”
which outlines an EIA procedure. The policy applies to both private and public sector
development activities. It prescribes the types of activities that are subject to it. A proponent
(hereinafter ‘developer’) must prepare and present to the Minister of Environment and
Tourism a ‘prospectus’ which is a document informing the Minister that a prescribed activity

d.*** On the basis of prescribed screening guidelines, the Ministry assesses

is being considere
whether or not an EIA report is necessary. If an EIA report is not required, the project is
exempted from complying further with the EIA policy. If an EIA report is necessary, the
developer must prepare a ‘preliminary environmental impact assessment’ (PEIA) report
based on Ministry-approved Terms of Reference.’”> After public consultation and review, the
Minister may either approve the activity or require that a more detailed EIA study be
undertaken on the ground that the PEIA indicates significant impacts. With regard to the
latter, the developer must prepare a ‘detailed environmental impact assessment’ (DEIA)

306

report.” Public consultation in the DEIA is mandatory. The Ministry reviews the DEIA

report and decides either to approve the activity or disapprove it on the ground that as

proposed the activity would have unacceptable environmental impacts.*”’

The policy is commendable in many areas. It has considerable public consultation
measures.’”® It requires that formal review and approval of a DEIA report be conducted by a

qualified, impartial body independent of the developer, the preparers of the report and the

303Ministry of Environment and Tourism, Harare, 1994.

3% The prospectus provides a basic description of the activity, including proposed environmental management measures,
and indicates the status of the feasibility studies. It should be prepared and submitted during the pre-feasibility studies and
provides sufficient information to allow the Ministry to determine the need for an EIA study based on established screening
guidelines’. (Section 4.1 of policy).

35<A PEIAis a comprehensive initial assessment of the environmental impacts of an activity, based largely on existing
information and field reconnaisance. It should be undertaken during the early feasibility studies. Its main purpose is to
identify likely impacts, to estimate their severity, to indicate which impacts are liable to be significant, and to indicate what
opportunities are available to avoid or minimise negative impacts and enhance potential benefits. A PEIA report includes
proposals for monitoring and managing the anticipated impacts, especially those which accrue to local people’. (Section 4.2
of policy).

306 A detailed EIA (DEIA) is a detailed analysis of significant environmental impacts indicated by a PEIA. It is not
comprehensive but focuses on those issues of primary concern. A DEIA involves sufficient project-specific field work to
adequately study and analyse the issues to be addressed. It should be undertaken during detailed feasibility studies and in
close liaison with engineering, financial and other project planners’. (Section 4.3 of policy).

3Section 4.3 of policy.

3%Section 5 of policy.

Ixiii



project permitting or approval authorities.*”’

310

It relates the stages of the EIA process to
feasibility studies,” "~ thus making the process appear as part of the project cycle (as it should

be) and not as an unwanted addendum to the project cycle.

The defects of the policy include a failure to establish size thresholds for prescribed
activities,”'! failure to provide guidance on what constitutes ‘more problematic activities’

312

requiring extensive public consultations,” © and absence of mandatory review of a DEIA

report by outside experts or an independent review panel where such experts or panel were

313

not retained to advise on the PEIA report.” ° By far the greatest defect is lack of enforcement

measures, the EIA process being mere policy.
3.3.3 Namibia

Namibia’s Environmental Assessment Policy’'* declares that all policies, programmes and
projects listed in its Appendix B, whether initiated by the government or the private sector,
should be subjected to the environmental assessment (EA) procedure in its Appendix A.>"
The process begins with the presentation by a proponent (hereinafter ‘developer’) of a policy,
programme or project proposal to the Environmental Commissioner who registers it and
ensures that the developer fully understands the procedure. Using the list of activities in
Appendix B, the Environmental Board decides on whether the policy, programme or project

316

requires an EA or not.” " If an EA is necessary, the Commissioner and Board must discuss

3%Table 2 as read with section 4.3 of policy.

3% or instance the policy states that the prospectus must be prepared during the pre-feasibility studies; the PEIA during the

early feasibility studies; and the DEIA during the detailed feasibility studies. (Sections 4.1, 4.2 and 4.3 of policy).

MThe prescribed activities are listed in Table 3 of the policy.

3125ection 4.3 of the policy states, in part, that public consultation while undertaking a DEIA should involve, as a minimum,

meeting principal stakeholders to inform them about the issues being addressed in the DEIA and to solicit their views about
them. However, ‘[m]ore problematic activities should involve more extensive consultations’. No elaboration is given on the
‘more problematic activities’.

313 Section 4.3 of the policy states, in part, that ‘[i]f individual outside experts or an independent review panel were retained

to advise on the PEIA report, their advice will be sought on the DEIA report’. The policy does not require that such advice
be sought where the experts or panel were not retained on the PEIA stage. But it is possible for cases to arise which require
the advice of the experts or panel on the DEIA report even though they were not retained to advise on the PEIA report. For
instance, their not being retained on the PEIA stage may have simply been an oversight.

31%Cabinet Resolution 16.8.94/002; copy reproduced in UNEP/UNDP Compendium of Environmental Laws of African

Countries Volume I: Framework Laws and EIA Regulations (1997 Supplement to Volume I 1996 edition) (1997) at 135-
140.

Gection 1 of policy.

191 the policy, programme or project is not likely to result in significant impacts and/or if sufficient plans to maximise

benefits have already been included, there will be no need for a formal EA. (Paragraph 4 of Appendix A of the policy).
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317 .
There are three main

with the developer the Terms of Reference for the EA study.
components of an EA: scoping,”® investigation®'® and report.”*® Once completed, an EA
report is submitted to the Commissioner who reviews it with the assistance of, inter alia,
local and/or outside experts. Thereafter the Commissioner must present the report to the
board together with his recommendations. The Board will then make a decision as

321

appropriate.”” Whether or not the proposal is approved, there should be a record of the

.. . . .. .. 322
decision which must include reasons for the decision and any conditions of approval.

The policy is meritorious to a certain extent. It incorporates international considerations into
the EIA process.’* It takes into account secondary and cumulative environmental impacts of
policies, programmes and projects.”>* The responsibility for ensuring that appropriate
monitoring takes place lies with the Commissioner and not with the developer.’* Public

participation is required almost throughout the process.**°

The policy is not a perfect document. It does not have an adequate enforcement mechanism.

Appeals against the decisions of the Commissioner and/or Board are required to follow ‘the

317Paragraph 4 of Appendix A of the policy.

3mScoping determines the extent of and approach to the investigation, and should endorse the Terms of Reference. The
developer, in consultation with concerned and affected parties, determines the alternatives and issues to be investigated, the
procedural framework to be followed and report requirements. The scoping process should indicate, among other things, the
authorities and sections of the public that are likely to be concerned and affected, the composition of the EA team and their
Terms of Reference, and the degree of confidentiality required. (Paragraph 5(i) of Appendix A of the policy).

319The Investigation includes literature research and field work, and is guided by the scoping decisions. It is intended to
provide the board with enough information on the positive and negative aspects of the proposal, and feasible alternatives,
with which to make a decision’. (Paragraph 5(ii) of Appendix A of the policy).

320 . . . I .
The report should include, inter alia, a management plan, a monitoring programme, an environmental agreement and an

audit proposal. (Paragraph 5(iii) of Appendix A of the policy). Section 5 of the policy states that the environmental
agreement entered into by the developer must be based on the procedures and recommendations contained in the EA report
and it helps to ensure that the mitigatory and other measures recommended in the EA and accepted by all parties, are
complied with.

321Paragraph 7 of Appendix A of the policy.

322Paragraph 9 of Appendix A of the policy.

3Bgection 2(v) of the policy and paragraph 3 of Appendix A of the policy. As defined in segment 1.3.1 of Part One of this

treatise, environmental assessment (EA) consists of two processes: the EIA process and the strategic environmental
assessment (SEA) process. This is in harmony with Namibia’s conception of EA. Accordingly Namibia’s EA includes an
EIA process.

3Gection 2(vi) of policy.

325Paragraph 12 of Appendix A of the policy. This is likely to contribute more significantly to environmental protection than

in the case where the developer monitors himself.

326Paragraphs 3-9 of Appendix A of the policy.
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normal legal principles and appeal procedures in Namibia,**’

a situation that may lead to
economically prejudicial delays in project approval and implementation. Moreover, the
provision for appealing to the decision-making authority offends the fundamental tenets of

328 Further, on what

adversarial justice since the authority cannot be judge in its own cause.
basis, one may ask, will appellants go to a court of law, this being only a policy and not a
law? In addition, the policy’s demand that the Board should consult the developer when
deciding on whether the policy, programme or project requires an EA and when setting

conditions of approval to the EA report is suspect.’”

This may open the way to undue
influence, especially when the developer is a government body. It is suggested that such

consultation is superfluous.
3.4 Observations

The EIA systems of the SADC countries examined above have similarities. For instance, all
require that an EIA report™’ be prepared and many of the matters prescribed to be in the
report are similar. However, these EIA systems have significant differences. Not all make
public participation mandatory in the early stages. Only a few require that international
considerations be taken into account. Further, the crucial steps of consideration of
alternatives, monitoring and auditing are omitted from some systems. Even the strictness of
enforcement measures®' varies greatly. In the circumstances it is conceivable that a
developer intending to implement an environmentally harmful project in the region will go
forum shopping: he is likely to choose to invest in the country having the least rigorous EIA
requirements. Such eventuality may ultimately prejudice the environment of another State
since the environments of the SADC countries are interdependent, as demonstrated in Part
Two. In addition, one State can gain unfair economic advantage over another by allowing the
implementation of projects that would be rejected by the other State on environmental

332
grounds.

32TSection 7 of policy.

32The decision-making authority will in effect be judge in its own cause because on the appeal the developer will be acting

against the decision-making authority: the case will be Developer v Authority.

329Paragraphs 4 and 8 of Appendix A of the policy.

330 Albeit under different designations or names.

3For example the penalties for non-compliance.

32Cf Glasson et al op cit n21 at 43.
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The absence of monitoring and auditing in some systems defeats the possibility or
opportunity of learning from the past. Effective auditing and monitoring can provide a
valuable data bank that may be useful in conducting future EIAs. The data bank enables EIA
practitioners to learn from the teachings of experience. Consequently, time and resources

d.**? If this data bank is maintained on a regional level,

devoted to future EIAs may be reduce
the benefits will potentially be enjoyed by every State in the region; it will arguably benefit
most those countries having the least EIA experience. At present the establishment of such a
regional data bank is likely to be crippled by those EIA systems that exclude the monitoring

and auditing stages.

It may further be observed that best EIA practice is likely to be enhanced in the region if
there is some standard against which national EIA systems may be compared. Such a
standard may be provided in a regional agreement on EIAs. In this connection, it may be
recalled that some countries in southern Africa do not have EIA legislation, others only have
detailed EIA policies while still others have superficial EIA legislation. A regional EIA
agreement is likely to persuade or compel these States to put in place EIA legislation or to

complete the process of legislating on EIAs.
In the premises it is submitted that EIA coordination in the region is not only desirable but a

must, if progress in environmental protection is to be made in the face of the region’s desire

for integrated economic development.

PART FOUR

TOWARDS A SADC PROTOCOL ON ENVIRONMENTAL IMPACT
ASSESSMENTS

333Glasson et al op cit n21 at 192. W Sheate Environmental Impact assessment: Law and Policy. Making an Impact I1 (1996)

at 111 writes: ‘Only by the knowledge, experience and understanding gathered as a result of post project monitoring can the
effectiveness of the earlier EIA processes, i e identification and assessment of impacts, be seen. Predictions made in an
environmental statement need to be tested against the reality once that project has been built. That information should then
inform best practice, government guidance and local authority attitudes to future EIAs, including the scope of issues that
should be addressed, alternatives, mitigation measures, monitoring requirements and the effectiveness of particular
methodologies.’
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4.1 General

It has been demonstrated in the previous two Parts that there is a need for coordination of
EIAs in the southern African region. The present Part develops the argument further. It is
contended that regional coordination will best be achieved through the adoption of a protocol
to the Treaty of the Southern African Development Community 1992. It is suggested that

334 and the

Convention on Environmental Impact Assessment in a Transboundary Context 1991.**° The

such a protocol may be informed by the European Community Directive on EIAs

discourse begins with a brief note on the effectiveness of EIAs in the region.

4.2 Effectiveness of EIAs in Southern Africa

336 that

several factors are responsible for this ineffectiveness. The factors include absence of a legal

Most of the region’s EIA systems are arguably ineffective. There are indications

obligation to undertake EIAs, inadequate enforcement mechanisms,>’ lack of monitoring and
auditing, poor application of EIA legislation,*** and paucity of local EIA expertise. However,
this does not mean that the region has not seen any quality EIAs. There is evidence that some
SADC countries have conducted successful EIAs. By way of illustration, two EIAs will be
discussed, one from Mozambique exemplifying an ineffective EIA and the other from South

Africa exemplifying success.

4.2.1 MosaFlorestal EIA, Mozambique

334Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on
the environment. It was amended by Directive 97/11/EC of 3 March 1997. A copy of the Directive is available on
http://europa.eu.int/eur-lex/en/lif/dat/1985/en_385L0337.html

335Adopted at Espoo, Finland on 25 February 1991 under the auspices of the United Nations Economic Commission for
Europe, it is sometimes known as the ‘Espoo Convention’. A copy of the convention is reproduced in 30 I L M 802 (1991)
and in P Sands, R G Tarasofsky and M Weiss (eds) Documents in International Environmental Law Vol 1IB (1994) at 1332-
1350.

336F or instance, http://www.newafrica.com/environment/tz_eia_1.htm reports that ‘[t]here is currently no national legal
requirement for EIA in Tanzania, nor supporting institutional mechanisms. There is also a lack of awareness at governmental
level of the potential benefits that EIA can bring.” At http://www.art.man.ac.uk/eia/Lf15.htm it is stated that EIA is ‘much
less developed’ in developing countries.

337W Sheate Environmental Impact Assessment: Law & Policy. Making an Impact 11 (1996) at 104-105 writes that there are
generally ‘two main ways’ of enforcement, namely, litigation and ‘ombudsman’ or enforcement agency: .

338Poor application relates to the fact that while the appropriate legal and administrative machinery might be in place, in
practice there is still a failure to implement the EIA legislation: cf Sheate op cit n4 at 126.
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In 1987 the Mozambican Government promoted the establishment of a eucalyptus plantation,
the MosaFlorestal Project, in the south of the country.””
to be the Maputo River to the west, the Maputo Elephant Reserve to the north, the Indian

Ocean coast to the east and the South African border to the south. The area covered the

The boundaries of the project were

Maputaland Centre, one of the world’s Centres of Plant Diversity.** It has unique grasslands
and many species of mammals, reptiles, birds, freshwater fish and other animal groups

. . 341
endemic or near-endemic to the centre.

Van Wyk opines that massive commercial
afforestation in the core area of the Maputaland Centre would be a destructive activity of
international concern. He states that in addition to the destruction of grassland and associated
habitats, afforestation would have ‘serious long-term effects on the hydrology of the region,
thus destroying a significant part of one of the most remarkable natural ecosystems in the

- - - 342
world, and a Mozambican natural resource asset of national and global importance’.

Little consultation of relevant stakeholders took place in the EIA. Since there was no legal
obligation to carry out an EIA, it appears that originally an EIA was not even intended. It was
only after public outcry that foreign consultants were engaged to conduct the EIA. Tivane™*
reports that the EIA did not meet many of the requirements demanded by EIA best practice.
For instance, it became apparent that if the project was implemented, areas of peasant
agriculture and of pasture would disappear but the EIA did not address the resettlement of
this population (about 8 000 people). The EIA team denied incontestable visible evidence that
the area had a high level of animal and plant diversity and therefore did not analyse

adequately the project’s effect on biodiversity. The EIA report made no reference to the Save

339A Tivane ‘An Analysis of Eucaliptization’ in B Ferraz and B Munslow (eds) Sustainable Development in Mozambique

(1999) at 223 states that the government invited the South African company, SAPPI Forests (Pty) Ltd, to enter into a joint
venture with two state-owned enterprises SOCIMO and SOCHIEF. He alleges that the project was conceived in the context
of the political and military situation existing at that time: South African support for RENAMO was continuing and it was
hoped by Mozambican top policy strategists that granting some economic concessions to South Africa would help
discourage South African destabilization of the country.

340The worldwide Centres of Plant Diversity (CPD) project was initiated in the 1980s by the World Wide Fund for Nature
(WWF) and the IUCN. The objectives of the project are: ‘to identify which areas around the world, if conserved, would
safeguard the greatest number of plant species; to document the many benefits, economic and scientific, that conservation of
those areas would bring to society and to outline the potential value of each for sustainable development; to outline a
strategy for the conservation of the areas selected. These objectives are fully consonant with the Convention on Biological
Diversity. Although the original intention was to select between 150 and 200 sites of global priority, the total number finally

chosen greatly exceeds these figures’: http://www.nmnh.si.edu/botany/projects/cpd/introduction.htm

341A E van Wyk of the Department of Botany, University of Pretoria, South Africa, in his letter dated 12 October 1995 to
Mozambican State President Joacquim Chissano, commenting on the commercial afforestation of southern Mozambique.
Extracts from the letter have been reproduced in Ferraz and Munslow op cit n6 at 227-228.

*bid.

343Op cit n6 at 224-226.
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River forest, a proposed forest reserve.”* In general a substantial amount of information was
missing. On a fair assessment, only 16.3% of the EIA was detailed and conclusive with
regard to a particular reference point. The bulk of it was either superficial and inconclusive or

failed to consider topics that were part of the terms of reference.**’

The MosaFlorestal EIA failed to assist decision-makers in incorporating environmental
considerations in the decision-making process. It appears to have been by sheer luck that the
government decided in December 1996 to cancel the concession previously granted and to

give MosaFlorestal the opportunity to choose another site for development.**

4.2.2 St Lucia EIA, South Africa

In June 1989 Richards Bay Minerals applied for mining rights in respect of its prospecting
leases on the Eastern Shores of Lake St Lucia. In the following September the South African
Cabinet directed that an EIA be undertaken. Three committees were appointed: a
Coordinating Committee to report to the Cabinet; an Assessment Management Committee to
ensure that the EIA was conducted; and a Review Panel to recommend to the Cabinet the
likelihood of ‘unacceptable damage’, the preferred land-use option, and the conditions under
which that option should be implemented. The Assessment Management Committee
identified two land-use options. First, nature conservation and tourism, which would entail
the removal of forestry plantations, the re-introduction of game and the development of
tourism facilities. The proponent for this option was the Natal Parks Board. Secondly,
mining, which would entail the removal of forestry plantations and the rehabilitation of the
area to natural vegetation, but permitting nature conservation activities and tourism to be
pursued at the same time where feasible. As stated, Richards Bay Minerals was the proponent

for this option.*"’

Public participation was considerable. Individuals and groups, who had been identified as
interested and affected parties, were consulted at various stages of the EIA process. The

concerns of illiterate or non-English-speaking local people were sourced through a rural

344Tivane op cit n6 at 225 writes that in 1964 it was proposed that the Save River forest gallery become a forest reserve. He
says the gallery ‘is regarded as one of the most interesting and important communities south of the Save River. Since it is
within the project area, the possible impact on this gallery should have been studied in more detail.” It is difficult to
determine exactly what the writer means by ‘gallery’.

B bid.

346Tivane op cit n6 at 226.

347CSIR Environmental Services Environmental Impact Assessment: Eastern Shores of Lake St Lucia (Kingsa/Tojan Lease

Area) Vol 3 Environmental Impact Report (1993) at xv-xvi.
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liaison programme. Basic research studies of the project area were undertaken, culminating in
the production of 23 specialist reports. After public comment, these reports were revised
where necessary. The Assessment Management Committee compiled a list of the key issues
of relevance to both land-use options and reports on these issues were prepared. Thereafter
the environmental impact report (hereinafter ‘EIA report’) was drawn up.”*® The EIA report
revealed, among other things, that mining would cause very high negative impacts on
terrestrial vegetation, topography, biodiversity, historical heritage of the Eastern Shores, and
visual quality of the Eastern Shores’s landscapes. It would also affect negatively terrestrial
animals, soils, wetlands, visitors’ perceptions of the quality of the environment in the St
Lucia subregion, and sense of place. However, mining would increase the knowledge of Iron
Age sites if archaeological material exposed by mining could be used for study. In addition,
mining would bring in millions of Rands. On the other hand, the nature conservation and
tourism option (without mining and with full ecotourism development) would not have as
much negative impacts on the physical, biological and social environment, but the economic

gains would be far below those from mining.**’

The EIA report was criticised at length by interested and affected parties.”™ Some critics

331 If the EIA process were ending

even alleged that the report was biased in favour of mining.
with the production of the report, perhaps the accusation would have made much sense, but
the process demanded that the report be reviewed by the Review Panel which made
recommendations to the Cabinet only after hearing representations from interested and
affected parties. The Review Panel categorically stated that the charge that the report was
‘biased in the pejorative sense’ was ‘unfair and unjust’; on the contrary the report displayed

h.”*** In reaching a value judgment on the

‘an objective and highly professional approac
acceptability of mining, the Review Panel, among other things, considered that ‘mining the
Eastern Shores would cause unacceptable damage to a place which is special because of its

rich history, ecological and biological diversity and the significance it has in the eyes of its

3 bid.

349CSIR Environmental Services Environmental Impact Assessment: Eastern Shores of Lake St Lucia (Kingsa/Tojan Lease

Area) Vol 3 Summary Report (1993) at 16-22.

350F or instance J Ridl, on behalf of the Wilderness Action Group, is reported to have charged that the report ‘demonstrated a
lack of understanding by the authors of the concept of wilderness’ and that the report’s recommendation that the
development of an ecotourism industry simultaneously with mining could be done by developing the north of the Eastern
Shores, was unacceptable ‘as any encroachment upon the wilderness zone would result in the irreversible destruction of the
wilderness character of the zone’ : R N Leon, S Hotz, H Ngubane, C M Breen and R Soni Eastern Shores of Lake St Lucia
(Kingsa/Tojan Lease Area) Review Panel Report (undated) at 78.

351Leon etal op citnl7 at 10.

352 hid.
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many visitors. This unique combination makes the Greater St Lucia Area a very special asset

»353

for the nation. There is no substitute.””” The Panel recommended that no mining should be

allowed.

It is submitted that this EIA was a success as it achieved its objective, namely, to assist in
incorporating environmental considerations in the decision-making process.”>* It also had

many of the aspects prescribed by EIA best practice.””

However, as indicated above, the effectiveness of this EIA is an exception rather than the rule
in EIA practice in the region. The reasons for this general ineffectiveness (pointed out earlier
on) may arguably be overcome to a considerable extent if the SADC coordinates the EIA

systems of the region. The premises of this suggestion will now be explored in detail.
4.3 The Relevance of SADC in EIA Coordination

As noted in Part One, the SADC is a regional integration organisation. The founding Heads
of State or Government felt that our ‘common cultural and social affinities, common
historical experiences, common problems and aspirations’ provided ‘a firm and enduring
foundation for common actions to promote regional economic welfare, collective self-

»33 The core objective of the

reliance and integration; in the spirit of equity and partnership.
organisation is arguably ‘to achieve development and economic growth, alleviate poverty,
enhance the standard and quality of life of the peoples of Southern Africa and support the

*337 The pursuit of this objective may,

socially disadvantaged through regional integration.
however, involve the establishment of a regional trading market that creates direct links
between economic activities in one State and environmental degradation in another.*>®
Accordingly, the economic development objective calls for a complementary environmental

objective in order to make economic development sustainable. The SADC Treaty recognises

353Leon etal op citnl7 at 1.

354P H Sand (ed) The Effectiveness of International Environmental Agreements: a Survey of Existing Legal Instruments
(1992) at 8-9 seems to suggest that success or effectiveness may be measured by inquiring whether objectives have been
met.

355 . . L . . i . .
For instance broad public participation, stringent review procedures, enforceability and comparison of alternatives.

356Declaration Regarding the Establishment of the Southern African Development Community 1992 32 I L M 267 (1993) at
268.

357 Article 5(1)(a) of SADC Treaty.

358CfJ Glazewski Environmental Law in South Africa (2000) at 67-68.
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this in stipulating that the SADC shall seek to ‘achieve sustainable utilisation of natural
resources and effective protection of the environment.”*** Such protection of the environment
is only likely to be accomplished if EIA is used in the decision-making processes.
Consequently, it is imperative for the SADC to spell out the EIA parameters. In so doing it
will provide its member states with guidance on the EIA process. It may also help in

enforcing the implementation of EIA in the countries of the region.

SADC EIA coordination has two other benefits. In the first place, it may level the economic
playing field in the sense that it may ensure that no distortion of competition arises through
which some member states gain unfair advantage by allowing the implementation of projects

that may be rejected by others on environmental grounds.*®

In the second place, it is likely to
increase EIA training opportunities. The EIA-coordination-constituting instrument may
provide for the establishment of a regional EIA training centre to which SADC member states
will be required to send their people for EIA training in the absence of substitute municipal

institutions.

Having demonstrated the relevance of the SADC, it must next be appreciated that there are at
least three ways in which EIA may be coordinated on a regional level. First, by amending the
SADC Treaty. Secondly, by formulating under the auspices of the SADC an entirely separate
and new EIA convention for the region. Thirdly, by adopting a protocol to the SADC Treaty.

Article 36 of the SADC Treaty provides that the treaty may be amended by a decision of
three-quarters of all the Members of the Summit of Heads of State or Government. So it is
possible for the treaty to be amended to incorporate detailed EIA coordination provisions.
The credit of this device lies in its ability to facilitate the avoidance of a new round of
ratification at the point of introduction of the coordination measures and even every time the
EIA provisions need to be ‘fine tuned’ in light of new technological and other
developments.”®' However, amendment is likely to offend seriously the structure of the
treaty, for the treaty apparently does not envisage inclusion in the main text of extensive

.. . . . . . 362
provisions on any of its areas of cooperation (which include the environment).

3%9 Article 5(1)(g).

36OCf J Glasson, R Therivel and A Chadwick Introduction to Environmental Impact Assessment 2ed (1999) at 43.

361Cf L Susskind and C Ozawa ‘Negotiating More Effective International Environmental Agreements’ in A Hurrell and B

Kingsbury (eds) The International Politics of the Environment (1992) 142 at 154.

2, . . . .
36 Article 22(1) of the treaty actually calls for the adoption of protocols in each area of cooperation.
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Negotiating an entirely separate convention for the region is objectionable on the ground that
it will be or may appear to be divorced from the SADC, the region’s engine of integrated
economic development. It is reasonably foreseeable that a SADC member state desiring to
pursue its development policies without the demands arising from EIA coordination will

simply ignore such a separate convention.

By far the most appropriate mechanism for EIA coordination in the region is through the
adoption of an EIA protocol to the SADC Treaty. It is not open to the criticisms of the first
two mechanisms and it is sanctioned by the treaty itself. Article 22(1) of the treaty is in the

following terms:

‘Member States shall conclude such Protocols as may be necessary in each area of
cooperation, which shall spell out the objectives and scope of, and institutional

mechanisms for, cooperation and integration.’

Article 21(3)(e) of the treaty identifies ‘natural resources and the environment’ as one of the
areas of cooperation. It follows that the adoption of a protocol on environmental impact
assessment falls within the confines of the spirit and intendment of the treaty. The obvious
disadvantage is the need for signature and ratification by the parties to it and the not-too-
remote possibility of some States dragging their feet in doing so0.’®® This deficiency may be
cured by stipulating in the SADC Treaty that signature and ratification of the protocol are the
conditiones sine quibus non of continued membership of SADC after a specified period of

364
grace.

For the protocol to be successful, it must be flexible enough to accommodate the unique
features and interests of the countries of the region,’® but it must not be so flexible as to lead
to fundamental differences in its implementation. It must also have strong compliance
monitoring and enforcement provisions. Admittedly, monitoring and enforcement may be
difficult because ‘they conflict with the prerogatives of national sovereignty. Yet, without

effective monitoring and enforcement, real implementation of any agreement is highly

363 s . . .. .
Cf T Swanson ‘Negotiating international environmental agreements: bargaining problems over common resources’ in T

Swanson and S Johnston Global Environmental Problems and International Environmental Agreements. The Economics of
International Institution Building (1999) at 136 where he notes that no international resource convention has been accepted
by all states.

364Cf Susskind and Ozawa op cit n28 at 154.

365 . . . . .
E g South Africa’s desire to remove or alleviate the evils of apartheid must be accommodated.
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5366

unlikely. Thus, the best intentions expressed in the protocol may remain mere paper

guarantees.

One of the things the protocol should provide for is the requirement that States enact
legislation or amend their existing statutes with a view to implementing the protocol, but such

a suggestion may not find favour with some commentators. Jones, for instance, argues that

‘the destruction of the world’s life-support systems is proceeding at such a pace and,
indeed, has already gone so far, has cut so deep into the delicate fabric of the natural
world that no conventional response is adequate to deal with it. Now by conventional
response, I mean of course, a framework of environmental law to punish polluters,
protect finite resources and steer society into a new way of living. Such a response is,
in my view, totally inadequate to the scale of the problems we face ... I do not believe
that the conventional political process or the law, which arises from that process and
is the result of bargaining and compromise between the various political parties and
interested groups represented in that political process has any meaningful role to play

in tackling or finding solutions to the multiple environmental crises we face.”*®’

With due respect, it is submitted that the views of Jones are untenable because in the absence
of all environmental law, little in the way of environmental protection will be achieved. For
there is empirical evidence that anarchy has never spurred progress in any facet of society.
The events of Somalia after the fall of the Siad Barre regime, albeit not strictly limited to

environmental chaos, attest to the vanity of rejecting law.**®

The discussion will now focus on the E C Directive and the Espoo Convention. As the Holy
Writ*® says, ‘Iron sharpens iron, so one man sharpens another,” it is intended that the lessons

to be learnt from the two instruments inform the process of formulating the SADC protocol.

366Susskind and Ozawa op cit n28 at 153.

387 Environmental law - too little, too late’ in O Lomas (ed) Frontiers of Environmental Law (1991) 68 at 68-69. At 70
Jones declares that ‘[t]he law has an important function to perform’ but adds that none of what the law may do or what may
be done through the law ‘will scratch the surface of the problems’. At 73 he asks, ‘[W]hat price the law in this crisis? What
role do you see the law playing in alerting people to the scale of the crisis? That’s not the role of the law and, in any case, the
law can’t run ahead of the legislative process’. It is clear from these statements (and from the sum total of his views in the
article) that Jones is paying sheer lip-service to the ‘important function’ of law. He is essentially urging that environmental
law is largely useless; what is needed is extensive public awareness campaigns to alert people ‘to the very real nature of our
crisis and ... persuade them of the very real changes that we ... must accept and implement in our lives’. (At 73).

368After the ousting of the Siad Barre government in Somalia, the country was plunged into anarchy. There was general

breakdown in the rule of law. It appears that people were potentially free to do whatever they wanted. Environmentally
prejudicial acts (e g the wanton clearing of forests) could therefore be committed with impunity. For relevant details on the
country see http://www.cia.gov/cia/publications/factbook/geos/so.html#Intro

369T he Holy Bible New American Standard Bible (1995) Proverbs 27:17.
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4.4 The European Community’"’ EIA Directive

E C Directive 85/337/EEC as amended by Council Directive 97/11/EC of 3 March 1997

applies to the assessment of environmental effects of those public and private projects which

372

are likely to have significant effects on the environment.”’* Article 2 calls upon European

Community member states to adopt all measures necessary to ensure that, before consent is
given, projects likely to have significant effects on the environment by virtue, inter alia, of
their nature, size or location are made subject to a requirement for development consent’”
and an assessment with regard to their effects.’”* The EIA must identify, describe and assess
the direct and indirect effects of a project on (a) human beings, fauna and flora; (b) soil,
water, air, climate and the landscape; (c) material assets and cultural heritage; and (d) the

interaction between the factors mentioned in (a) to (c).>”

It is mandatory for projects listed in Annex I to be made subject to an EIA. For Annex II
projects, member states should determine through (a) a case-by-case examination, or (b)

thresholds or criteria set by the member states, whether the project should be made subject to

an EIA.*"® The determination must be open to public scrutiny.’’’

Member states must take the necessary measures to ensure that, in the case of projects subject

378

to EIA, a developer supplies the information specified in Annex IV.”"” The developer may

370The European Community is currently known as the European Union. The change came after the Directive had already

been adopted. For the sake of convenience, reference will still be made to the European Community.
371 . . . .
Consolidated version reproduced in Glasson et al op cit n27 at 428-444.

372Article 1(1) of the Directive.

373 . . . .. . . . .
‘Development consent’ is defined in Article 1(2) as ‘the decision of the competent authority or authorities which entitles
the developer to proceed with the project’.

374, .. . . . .. . .
Article 2(2) provides that the EIA may be integrated into the existing procedures for consent to projects in the member
states, or failing this, into other procedures or into procedures to be established to comply with the aims of the Directive.

375Article 3.

376 . . L . L
Member states may decide to apply both procedures in the determination. In carrying out a case-by-case examination or

setting the thresholds or criteria, the relevant selection criteria listed in Annex III must be taken into account. (Article 4(1) to

(3)).
377 Article 4(4).

378‘In as much as : (a) Member States consider that the information is relevant to a given stage of the consent procedure and
to the specific characteristics of a particular project or type of project and of the environmental features likely to be affected;
(b) the Member States consider that a developer may reasonably be required to compile this information having regard inter
alia to current knowledge and methods of assessment.” (Article 5(1)). The information listed in Annex IV includes (i) a

Ixxvi



request the competent authority”® in a member state to give an opinion on the information to

380
d.

be supplie Any authorities holding relevant information must make it available to the

381
developer.

Further, member states must take the measures necessary to ensure that the
public and the authorities likely to be concerned by the project by reason of their specific
environmental responsibilities, are given an opportunity to express their opinion on the

information supplied by the developer and on the request for development consent.**?

Where a project intended to be carried out in one member state is likely to have significant
effects on the environment in another member state, the project state is required to send to the
affected state,3 8

information on its possible transboundary impact, and information on the nature of the

among other things, a description of the project together with any available

decision which may be taken. It may also send the information supplied by the developer and
by relevant authorities, pertinent information regarding the EIA procedure, and the request
for development consent. The affected state must be given reasonable time in which to
indicate whether it will participate in the EIA procedure. The information must be given to
the affected state’s public and responsible authorities®* for their comments which must be
forwarded to the project state within a reasonable time. The member states concerned are
enjoined to enter into consultations regarding the potential transboundary effects of the
project and the measures envisaged to reduce or eliminate such effects and they must agree

on a reasonable time frame for the duration of the consultation period.**

description of the project; (ii) an outline of the main alternatives studied by the developer and an indication of the main
reasons for this choice, taking into account the environmental effects; (iii) a description of the aspects of the environment
likely to be significantly affected by the proposed project; (iv) a description of the likely significant effects of the proposed
project on the environment; (v) a description of the measures envisaged to prevent, reduce and where possible offset any
significant adverse effects on the environment; (vi) a non-technical summary of the information provided under the above
headings; and (vii) an indication of any difficulties (technical deficiencies or lack of know-how) encountered by the
developer in compiling the required information.

379 . o . . .
The competent authority or authorities is or are that or those which the member states designate as responsible for

performing the duties arising from the Directive. (Article 2(3)).

380 . . . .. . .
Member states may require the competent authorities to give the opinion, irrespective of whether the developer so

requests. (Article 5(2)). Before giving its opinion the competent authority must consult the developer and the authorities
likely to be concerned by the project by reason of their specific environmental responsibilities.

381 .
Article 5(4).
382, . . . . . . .
Article 6. This article further states that arrangements for such information and consultation must be determined by
member states.

383It must send the information as soon as possible and no later than when informing its own public. (Article 7(1)).

384 " . . . . . e
These authorities are those likely to be concerned by the project by reason of their specific environmental responsibilities.

(Article 7(3)(a) as read with Article 6(1)).

385, . . . . . . .
Article 7. This Article also states that the member states may determine the detailed arrangements for implementing the

Article.

Ixxvii



When making a decision to refuse or grant development consent, the information referred to

3% The public, and any

above and the results of consultation must be taken into account.
member state consulted in transboundary impact negotiations, must be informed of the
decision made. In particular, the public and member state must be told the content of the
decision and any conditions attached thereto; the main reasons and considerations on which
the decision is based; and a description, where necessary, of the main measures to avoid,

reduce and, if possible, offset the major adverse effects.”™’

Member states and the Commission of the European Community are under an obligation to
exchange information on the experience gained in applying the Directive.**® On the basis of
the exchange of information, a report on the application and effectiveness of the Directive
(that is, as amended by the 1997 Directive) is required to be prepared five years after the
entry into force of the Directive (that is, as amended). Using the report, the Commission
shall, where appropriate, make proposals for ensuring further coordination in the application

389

of the Directive.””” Member states were directed to bring into force the laws, regulations and

administrative provisions necessary to comply with the Directive by 14 March 1999 at the

latest.>”°

391

The Commission has the duty of enforcing the Directive.””" There are several mechanisms

which it may employ in executing this task. Apart from sending formal letters to member
states reminding them of the necessity of adapting their national laws to be in line with the

392
9.

Directive, the Commission may develop action under Article 16 This provision in the

following terms:

386 A rticle 8.

387Article 9.

388Article 11(1). Article 11(2) provides that in particular the member states must inform the Commission of any criteria

and/or thresholds adopted for the selection of the projects in question. In this connection, it is worth noting that the Directive
does not affect the obligation on competent authorities to respect the limitations imposed by national regulations and
administrative provisions and accepted legal practices with regard to commercial and industrial confidentiality, including
intellectual property, and the safeguarding of the public interest: Article 10.

389 Article 11(3) and (4).
390 A rticle 12.

391Article 155 of the E C Treaty (renumbered as Article 211 by the Treaty of Amsterdam 1997) provides that the
Commission has the task of ensuring that ‘provisions of the Treaty and the measures taken by the institutions pursuant
thereto are applied’. L Kramer E C Treaty and Environmental Law 3ed (1998) at 166 notes that ‘[t]he Treaty provides no
means to enable the Commission to assume this function’.

392Renumbered as Article 226 by the Treaty of Amsterdam 1997.
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‘If the Commission considers that a Member State has failed to fulfill an obligation
under the Treaty, it shall deliver a reasoned opinion on the matter after giving the
State concerned the opportunity to submit its observations. If the State concerned does

not comply with the opinion within the time laid down by the Commission, the latter

may bring the matter before the [European] Court of Justice.”**?

If a member state fails to comply with a judgment, the court may make that member state pay

5394

‘a lump sum or a penalty payment. The member state may be held liable to private

individuals.

39 notes that Article

The E C Directive EIA procedure has not escaped criticism. Lambrechts
2 of the Directive exempts from the EIA process ‘projects the details of which are adopted by
a specific act of national legislation, since the objectives of this Directive, including that of
supplying information, are achieved through the legislative process.” He contends that ‘[t]he
reasons given to justify this ... exemption are not very persuasive. Even if it is to be assumed
that the legislative process warrants a measure of democratic information, it is doubtful that it
takes special care of the environment. Consideration of the environmental impacts of

»397 398

legislative prescriptions is not yet a reality with most national parliaments. Kramer

submits that the general wording of the Directive often allows for circumvention of its

provisions. The Directive is also ‘remarkably silent’ on the issue of post project monitoring

399

and auditing.””” Further, it is arguable that the Directive does not adequately address the case

393As quoted in Kramer op cit n58 at 169.

394Kramer op cit n58 at 171, citing Article 171 of the E C Treaty (renumbered as Article 228 by the Treaty of Amsterdam
1997) as authority.

395Kramer op citn58 at 171-172.

396‘Environmental Impact Assessment’ in G Winter (ed) European Environmental Laws: a Comparative Perspective (1996)
63 at 65.

391bid. Cf Glasson et al op cit n27 at 48-50.

398Op cit n58 at paragraph 1.11. He writes that in particular the general wording allows for circumvention ‘by deciding on

(the siting or the realisation of) a project before the impact assessment is made or by leaving the results of consultation and
participation of the public unconsidered at the final decision.’ (Ibid). CfJ Scott E C Environmental Law (1998) at 126 where
she opines: ‘Language such as “where Member States consider” or “significant effects” is such as to preserve Member State
autonomy and to render judicial review problematic.’

399Sheate opcitndat 111-112.
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of transboundary impacts as will be apparent when the Espoo Convention is analysed

400
below.

In light of these deficiencies, ‘wholesale’ modelling of the SADC protocol on the E C
Directive is out of the question. Only the credits of the Directive may be used as a precedent.
Some of these credits are the public participation requirements, the time limits on municipal
implementation of the Directive and the five year review provision. Setting a deadline for
national implementation of the SADC protocol is likely to stimulate speedy compliance with
the protocol.*”! Reviewing the protocol is likely to assist SADC states in knowing whether

any progress is being made in EIA coordination in the region.

Even partial modelling should be approached with caution, for there are crucial differences
between E C member states and SADC member states. There are differences in

. .. 402 . . . . .
environmental conditions,”~ technological differences, differences in the significance of

4

environmental impacts,*” institutional and regulatory differences,”” and differences in

405

arrangements for consultation and public participation.” These remarks also apply to the

Espoo Convention considered in the next segment.

4.5 Convention on EIA in a Transboundary Context

400Further criticism, especially criticism of the Commission’s enforcement initiatives, may be read in Kramer op cit n58 at
178-180 and Scott op cit n65 at 150-153.

401 e . . . .
In the European Community it is reported that although some states failed to meet the deadline set by the Directive, many

states complied with at least laying down the EIA basics: Glasson et al op cit n27 at 47; P Sands Principles of International
Environmental Law I: Frameworks, Standards and Implementation (1995) at 587. Kramer op cit n58 at paragraph 1.11
states, ‘It [the Directive] has undoubtedly had some influence on administrative planning at local and regional level in
Member States’.

402 . . . . . . .
The SADC countries are located in tropical areas. ‘Environmental models, dose-response relationships and environmental

quality standards appropriate to temperate conditions may not apply to them. Also, the data needed to use the more
sophisticated models developed in the West may not exist in [SADC countries]. The extent to which this can be remedied by
additional monitoring may be severely limited by the time and resources available’: http://www.art.man.ac.uk/eia/Lf15.htm

03‘The level of significance attached to particular environmental impacts may differ considerably between a “typical” [E C

member state and SADC member state]. In some traditional societies, much higher values are assigned to particular
environmental assets than would be the case in modern western societies. On the other hand, low-income groups tend to
attach greater significance to socio-economic rather than purely environmental impacts than do high-income groups’:
http://www.art.man.ac.uk/eia/Lf15.htm

404 . . . .
In many SADC countries the institutional structures for environmental protection are generally weak. Under-staffing and
insufficient training are common: http://www.art.man.ac.uk/eia/Lf15.htm

405 . . L . . .

The methods of consultation and public participation used in E C member states may not be appropriate in the SADC
countries where societies are more traditional and there are lower levels of education and literacy:
http://www.art.man.ac.uk/eia/Lf15.htm

Ixxx



The Convention on Environmental Impact Assessment in a Transboundary Context adopted
at Espoo, Finland in 1991, is geared towards enhancing international cooperation among its
parties™® in assessing the transboundary environmental impact of activities. Each party is
required to take the necessary legal, administrative or other measures to implement the
provisions of the convention including, with respect to proposed activities listed in Appendix
I that are likely to cause significant adverse transboundary impact, the establishment of an
EIA procedure that permits public participation and preparation of the EIA documentation

described in Appendix I1.*"7

The party in which a proposed activity is envisaged (hereinafter
‘party of origin’) must ensure that an EIA is undertaken prior to a decision to authorise or
undertake a proposed activity listed in Appendix I that is likely to cause a significant adverse
transboundary impact.*”® Affected parties must be notified of the proposed activity and the
public in the areas likely to be affected must be given an opportunity to participate in relevant
EIA procedures.’” Parties may decide, by mutual consent, to extend the convention’s
application to activities not listed in Appendix I but which are likely to cause a significant

- 410
adverse transboundary impact.

The convention lays down minimum content requirements for the EIA documentation which
must be submitted to the competent authority of the party of origin.*'' The EIA
documentation must be made available to the affected party and distributed to the authorities
and the public of the affected party in the areas likely to be affected. Comments must be
submitted to the competent authority of the party of origin before the final decision is taken

on the proposed activity.*?

406, . T . . . .
Articles 16 and 17 of the convention indicate that the convention is open for signature, ratification, acceptance, approval

or accession by members of the United Nations Economic Commission for Europe (UNECE), by states having consultative
status with UNECE pursuant to paragraph 8 of the Economic and Social Council resolution 36 (IV) of 28 March 1947, and
by regional economic integration organizations constituted by sovereign state members of UNECE. It appears that no SADC
member state is a party to the convention.

407Article 2(2) of convention.
408 A rticle 2(3).

409Article 2(4) and 2(6). The latter further states that the opportunity provided to the public of the affected party must be
equivalent to that provided to the public of the party of origin. Article 3 sets out the details of the notification procedure. It is
in many respects similar to that in the E C Directive (as amended). It appears that the Directive’s provisions on
transboundary environmental impacts were modelled on the convention: cf Sheate op cit n4 at 209.

410Article 2(5) and Sands et al op cit n2 at1332. The criteria for determining what constitutes significant adverse impact are
set forth in Appendix III.

411 .. . . .
The minimum contents are listed in Appendix II.

425 icle 4,
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After completion of the EIA documentation, the party of origin must engage the affected
party in consultations concerning, among other things, the potential transboundary impact of

*13 In the final decision

the proposed activity and measures to reduce or eliminate its impact.
on the proposed activity, due account must be taken of the outcome of the EIA, including the
EIA documentation as well as the comments thereon, and the outcome of the consultations.
The party of origin must furnish the affected party with the final decision along with the

. . . . . 414
reasons and considerations forming its basis.

A post-project analysis may be undertaken. Such analysis must include the surveillance of the
activity and the determination of any adverse transboundary impact. Where there are
reasonable grounds for concluding that there is a significant adverse transboundary impact or
factors have been discovered which may result in such an impact, the concerned parties are

. .. . 415
required to consult on necessary measures to reduce or eliminate the impact.

The parties may continue existing or enter into new bilateral or multilateral arrangements in
order to carry out their obligations under the convention.*'® They are called upon to give

. . . . . . . . 417
special consideration to the setting up, or intensification of, specific research programmes.

Writers*'® generally agree that this convention is more elaborate than the E C Directive on
projects that are likely to cause adverse transboundary environmental impacts. The detail
given has the potential of positively restricting the discretion of parties in their establishment
of national EIA systems and so facilitating coordination. It is therefore recommended that the
SADC protocol draw considerably from the convention on the transboundary impact aspect.

For instance, where a proposed activity is likely to cause a significant adverse transboundary

413 . . . R . . .
The consultations may relate to: (a) possible alternatives to the proposed activity, including the no-action alternative and

possible measures to mitigate significant adverse transboundary impact and to monitor the effects of such measures at the
expense of the party of origin; (b) other forms of possible mutual assistance in reducing any significant adverse
transboundary impact of the proposed activity; and (c) any other appropriate matters relating to the proposed activity.
(Article 5).

414Article 6. In addition this Article provides that if further information on the significant transboundary impact of a
proposed activity, which was not available at the time a decision was made with respect to that activity and which could
have materially affected the decision, becomes available to a concerned party before work on that activity commences, that
party shall immediately inform the other concerned party or parties. If one of the concerned parties so requests, consultations
shall be held as to whether the decision needs to be revised.

415Article 7.
416The arrangements may be based on the elements listed in Appendix VI. (Article 8).
7 Article 9.

418Sheate op cit n4 at 208; Sands op cit n68 at 588.
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impact, the protocol should require adequate and effective notification and consultations
along the lines of the detailed procedures of Articles 3 and 5 of the convention. It should
further demand, using Article 6 of the convention as precedent, that the outcome of the
consultations and the outcome of the EIA including the EIA documentation and the
comments thereon generated from the notification procedure, be taken into account in making
the final decision on the proposed activity. Post project analysis, bilateral and multilateral
arrangements, research programmes and arbitration (settlement of disputes) may also be

modelled on the convention.
In the next Part these views as well as the views expressed in the earlier part of the present

Part will be tied together with the threads of argument developed in the preceding Parts.

Thereafter, concluding remarks will be appended.
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PART FIVE

CONCLUSION

Environmental impact assessment is one of the indispensable tools of sound environmental
management. Through its use, projects that have significant detrimental impacts on the
conservation and sustainable utilisation of natural resources and on the environment generally
can be identified, reformulated and/or rejected. In itself, the EIA process does not decide
whether a proposed project will go ahead or not. EIA simply highlights the likely opportunity
cost of taking particular courses of action, with sustainable use of the environment as the

touchstone.

Ever since the United States of America’s National Environmental Policy Act 1969
introduced EIA, EIAs have spread to over 100 countries in the world. In Southern Africa the
idea appears to have been received with different attitudes. Some countries of the region have
formally introduced EIAs through legislation, policies and administrative guidelines.
However, a considerable number of the enactments are partial: they do not set out detailed
EIA procedures; rather they envisage the promulgation of complementary legislation. In other
countries of the region, sheer unwillingness to formally introduce EIAs is evident. In most of
these, EIA is conducted on a voluntary basis or when funding organisations demand it as a

prerequisite to (continued) funding.

Although in the majority of states in the Southern African region EIA has now been known
for a decade or more, the EIAs conducted so far have largely been ineffective due to
problems ranging from absence of a legal obligation to conduct EIAs to lack of local EIA
expertise. The solutions to these problems are arguably not exclusively confined to national
jurisdictions, even though ultimately the national jurisdictions will have a role to play. On the
contrary, it has been contended throughout this study that regional EIA coordination is a
necessary companion in the enterprise of solving the problems. From the study, five reasons

may be discerned as justifying EIA coordination in the region:

. The countries of the region have common environmental trends and their
environments are to some extent interdependent. Having a coordinated EIA system is
therefore likely to facilitate the implementation of national development activities

with less prejudice to the environmental interests of other states.
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. Coordination is likely to influence states to refine their existing EIA systems or to put
in place EIA legislation.

. Coordination is likely to obviate the possibility of one state gaining unfair economic
advantage over another through permitting the implementation of projects that would
be rejected by the other state on environmental grounds.

. Coordination has the potential for the creation of a regional EIA data bank which can
provide practitioners with invaluable lessons from the teachings of experience and in
the process reduce the time and resources devoted to future EIAs.

. Coordination may also increase EIA training opportunities through the establishment

of a regional EIA training centre.

In this connection, SADC, as a regional economic integration organisation in Southern
Africa, is supremely positioned to take up the challenge of coordinating the EIAs. Among the
available mechanisms for executing this task is the adoption of an EIA protocol to the SADC
Treaty. Concluding such a protocol is sanctioned by the treaty itself as being part of the area
of cooperation of ‘natural resources and environment’. The E C Directive on EIA and the

Espoo Convention will provide useful precedents in the drafting of the protocol.

In the final analysis, the future generations of the Southern African region deserve to have
natural resources and the general environment protected, not as a matter of favour or grace
but as a matter of right. It is submitted that such protection will be best achieved if EIA is
coordinated through an SADC protocol. It is not suggested that this course of action is a

‘cure-all’; rather, that it promises the most amongst the options available for comparison.

LIST OF STATUTES
Angola Law Number 5/98 of 1998
Malawi Environment Management Act 23 of 1996
Mauritius Environment Protection Act 34 of 1991
Mozambique Law Number 97 of 1997

Law Number 3/93 of 1993
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Seychelles

South Africa

Swaziland

Zambia

Namibia

Zimbabwe

Environment Protection Act 9 of 1994

Environment Conservation Act 73 of 1989
Marine Living Resources Act 18 of 1998
Minerals Act 50 of 1991

National Environmental Management Act 107 of
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Swaziland Environment Authority Act 15 of 1992

Environmental Protection and Pollution Control Act 12
of 1990
Wildlife Act 12 of 1998

LIST OF POLICIES

Environmental Assessment Policy of 1994 (Cabinet
Resolution 16.8.94/002)

Environmental Impact Assessment Policy of 1994
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