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COMWON PRCPERTY RIGHTS IN FISH AND WATER QUALITY: THE OYSTER
FI SHERY OF THE CHESAPEAKE BAY :

George Santopietro and Leonard Shabnan
| NTRCDUCTI ON

Snce the 1950's, economsts have recognized that the
structure of property H%gts effects the way peopl e use a nat ural
resource (Qoase 1960; rdon 1954; Scott 1955). Subsequently,
econom sts have expanded the study of particular property rights
systens to how property rights systens change over tine (Anderson
and HIIl 1976; Dahlman 1980; Davis and North 1971; Densetz 1967,
Runge 1985; Ruttan 1984, Schmd 1987). One perspective is offered
by the New Resource Economcs (NRB literature (T. Anderson 1982).
From the NRE perspective, change results when entrepreneurs
identify alternative property ri ?hts arrangenent s whi ch can enhance
the potential economc value of resources. These entrepreneurs
then enter the political arena to bring about changes necessary to
real i ze those economc val ues (T. Anderson 1982; Anderson and H ||
1976; Gardner 1985; Seagraves 1973). In accord wth the
neocl assi cal econom ¢ deci sion nodel of individual choice, agents
of change take political action based upon a margi nal analysis of
their benefits and cost. Included in their cost calculus are the
transactions cost of bringing about change.

, The NRE argurent al so suggests economcally rational change
agents repl ace open access and common property rights with private
property rights because, "Wen exclusivity and transferability are
I nsured through private property rights, resources nove to their
hi ghest valued alternative subject to the constraint of positive
transaction costs" (Anderson and H Il 1976, p. 93%). To support
this argunent, a literature in economc history has devel oped whi ch
traces the evol ution of property rights fromopen access to private
owner shi p and expl ai ns these events as the consequences of noves to
attain economc efficiency (Anderson and H Il 1976; Dahl man 1980;
Davis and North 1971).

However, anot her grQuE of economsts offers an alternative
perspective on property rights changes (Batie 1984; Bromey 1982,
1986; MNorgaard 1984; Runge 1985, Schmd 1987, Shabrman 1985), a
per spect i ve whi ch considers nore than opportunities for efficienc
gains. For them the distribution of economc benefits, socia
val ues, environnental conditions and non-economc sources of
political power nust al so be consi dered.

_ For many years economc studies have reported that greater
financial returns are nade on private oyster beds than on the
publ i c commons (see for exanpl e, nel | o and Donnel | ?’ 1975, 1976;
A ford 1975; Qi st%/_ 1964, wer 1970; Quitneyer 1955). dven the
a{)parently greater financial return froma private property rights
structure, it follows, from the NRE perspective, that if
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privatization did not occur it was because the transactions costs
of achieving private property exceed the economc benefits to be
capt ur ed. et, this argunent is too sinple because there is somne
rivate property in the oyster grounds of the Chesapeake. In fact,
oth common and private property exist side by side in the Bay.
Further, the propertty rights structures in Mirginia are very
different fromthose found in Maryland. Wy, wth respect to the
oyster grounds of the Chesapeake Bay, do we have a) the
co-exi stence of common and private property, and b) two states with
very different property rights structures to the sane resource?
Gan the transactions costs of privatization be so different from
one acre of oyster bottomto the next, or between oyster bottomin
one state and in the other as to explain the failure to privatize
all the oyster bottons? In fact, transactions costs al one cannot
explain the patchwork pattern of property rights to the oyster
grounds. Instead, we believe that the property rights systemin
the Bay is the result of a conplexity of factors that can best be
exgl ained by a nore detailed historical perspective which includes
a broad conception of the social values and concerns that have been
associated with this fishery.

~ The inplications for the role of the social scientist in the
pol i cy naki ng process derived fromeach of these perspectives also
differ. Fromthe NRE perspective, the role of economsts and ot her
social scientists is to design and pronote policy reforns which
encourage novenent towards private property rights to natural
resources, often by finding ways of reducing transaction costs..
Those |l ess enanmored with the argunent presune no surperl ority
of private property rights. Further, they are nore careful to draw
a distinction between "open access"”, in which access to a resource
IS truly unrestrai ned and common property where access is |limted
to nmenbers of a specified group. FG ri acy_-V\antruIE) and Bi shop 1976?.
Common property is the case where ownership of the resource is held
by a group and rules for access to or use of the resource are
establ ished by the group. Private property is the case where a
single economc agent 1s granted discretion over all resource
exploitation deci sions.

This paper presents a case history of the evolution of the
pr opert){)_rl ghts structure to the Chesapeake Bay oyster grounds. The
first objective is to explain the reasons for the creation and
persistence of this mxed property rights system during the past
100 years. The second objective Is to evaluate these two
alternative perspectives in terns of their ability to explain the
evolution of property rights to the Chesapeake Bay oyster
ﬁ_rounds. The final objective is to draw inplications from this
Istory for the role of the social scientist in research and policy
advising on oyster fishery nanagenent. Before discussi ngl) t he
history of the current property rights system we provide a brief
di scussi on of oyster biol ogy and a nore detail ed description of the
current property rights system



THE OYSTER FI SHERY OF THE CHESAPEAKE BAY
Salinity Influences Gowh and Mortality

Oysters spawn by releasing sperm and eggs into the water
colum where fertilization occurs. Populations of adult spawning
oKsters are called a brood stock. Oysters are in a larval stage for
the first two to four weeks of life, during which time they f| oat
freely inthe water. At the end of this period, the oyster devel ops
a "foot," settles to the bottomand attaches itself to sone hard,
cl ean surface of substrate. Ad oyster shells tend to collect many
of the newy settled oysters, then known as spat. Onhce it has
cenented itself to a surface, the oyster is unable to nove again.
It feeds by filtering mcroorgani sns frompassing water growing to
a snmall "seed" size and then to a narket size of three inches in
about three years. They grow fastest in the nore saline waters of
the Virginia portion of the Bay (Haven et al. 1981). Hstorically,
the bottons where this setting process had been nost successful
were identified as "natural" bottons. If the bottomis nuddy, or
silted over, the larvae fail to set. These bottons were
historically terned "barren" bottons.

Unfortunately, the Chesapeake Bay is now host to salinity
dependent oyster pat hogens ich have had serious effects on
oyster production in the nost recent years of regional drought
(Bosch and Shabman 1990b). The pathogens causing the heavi est
.nortality rates anong Chesapeake Bay oysters are M5SX (Mnichinia
nel soni ) and Derno ?Der_m)cystl diumnarinun). MSX, whi ch appeared
in the Chesapeake Bay in 1960, is the nost devastating of the
di seases. Wil e research on the di sease has been enphasi zed there
has been little progress on understanding the life cycle of the
pathogen or on finding a resistant strarn of oyster (Bosch and
Shabrman 199Ca) The only factor that allows for nmanagenent pl anni ng
Is a strong positive correlation that has been di scovered between
salinity levels and the preval ence of the disease.

Preval ence of Private Cultivation in Virginia

_ By delimting boundaries to sub-agqueous Pround, property
rights to an oyster bed can be defined since adult oysters cannot
move. Ohly Virginia has encouraged the long- term |easing of
Erlvate property rights for the artificial cultivation of oysters.
easehol ders in Maryl and are subject to limtations on acreage and
harvest gear use not inposed on planters in Virginia. In Maryl and
private grounds production has always been at less than five
ercent of total state harvest while in Mirginia ?rlvate gr ounds
arvest has been as much as ninety percent of total harvest.

Snce all the grounds where oysters set best are included in
the public grounds, only the barren, usually soft nuddy bottons
are available for lease. This neans that the |easeholder nust
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invest in the establishnent of a hard substrate to prevent the
silting over of the crop and usual |y nust purchase seed oysters to
plant on his ground. wever, since the owner can control the
popul ati on densi t%/, the production rates on private |easehol ds can
exceed that on the natural %rounds. Private planters in Virginia
can harvest in any season they choose and may use power craft to
dredge their oyster beds. The dredge is a netal frame with teeth
along its lower edge and a bag behind to catch oysters as it is
pul | ed across the beds. Wth a dredge, a waternan can harvest five
times as nmany oyster in a day than he could with hand tongs.
Private oyster grounds managers are aquacul tural entrepreneurs,
always seeking ways to increase the financial returns they earn
fromtheir |eased beds.

~ Whtil 1977, nost of Mirginia's oysters were harvested from
private grounds. The productivity of the |eased grounds was nore
adversely inpacted by the spread of MSX than the productivity of
the public grounds because | eases are prinarily held for the nore
shallow and saline waters where MSX thrives. Followng this
bi ol ogi cal effect on production, prices for narket oysters rel ative
to private production costs fell and this price-costs squeeze has
further discouraged production (Shabnman and Bosch 1990b).

Qurrent Public G ounds Managenent Policies

Surveys of the Bay's bottons were nmade in Virginia and
Maryl and around the turn of the century to identify the naturally
occurring beds and thereb)é define the public grounds. Access to
these grounds is managed by the state. Harvesting is subject to
limtations on season, gear and daily hours in both states.
Waternen (as Bay fishernen are locally referred to) are restricted
to the use of hand tongs on nost parts of the commons. These are
sci ssors-1ike devises consisting of two long poles with a toothed
rake at the end of each. They originated with the Indians and
their design has remained unchanged for over one hundred years.
The wat erman works the bottomfromthe side of his boat by opening
and closing the tongs until he feels that enough naterial has
gathered in the basket forned when the pol es are pushed together.
The tongs are then raised to the deck. The load is culled for
market size oysters, and renmaining material is returned to the
wat er .

In the deeper waters of Virginia, watermen are pernmtted to
use patent tongs which are |lowered and raised nechanically. In
Maryl and, skipjacks, sail powered craft, have traditional I'y been
%_ermtted to dredge along specific portions of the public bottons.

nce 1979, dredging for oysters with notorized boats has been
permtted in some areas of Virginia s public grounds.

~The public grounds in each state could accurately be
described as "state oyster farns". The state manages the public
grounds nuch as private planters in Virginia manage their beds. In
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the oyster shell repletion prograns, oyster shell is collected from
processors and mned fromlarge deposits of old, buried shell and
then planted on the public grounds. The availability of this
additional material, called cultch, for the larvae to attach to
I ncreases the nunber which are likely to set and mature to narket
size. In Maryland, an annual average of 6 m/l|ion bushels of shell
is planted on the public grounds. In Mirginia, the annual
pl anti n?s have varied fromyear to year, generally falling in the
range of 500,000 to 1.5 mllion bushel s per year.

Sone parts of the Bay receive large, natural settings of
| arvae. This however causes overcrowdi ng and slows the growh of
the oysters. As a result both states hire waternmen to harvest the
seed which are then transplanted to areas better suited for rapid
oyster growth. Also, inVirginiathe seed harvesters may sell seed
to private planters. Both states place shell in seed producing
areas to enhance setting rates and seed production. In addition
some Virginia planters have devel oped there own seed beds by
pl acing shell on the barren grounds avail abl e for |ease. However,
nost private growers nust conpete with the states’ managenent
prograns for shell and seed.

EMERCENCE CP PRCPERTY R (GHTS TO THE OYSTER GROUNDS

The current property rights structure to the Bay's oyster
grounds was fully developed by 1910. By then the differences
- between the two states in terns of private |easing and nanagenent
of public grounds were evident. S nce that tine oyster policy in
bot states has been prinarily directed toward nanagenent
strategies to be used on the public grounds. In the evolution of
these property rights structures, the public grounds harvesters in
Maryl and have been nore successful than their Virginia counterparts
inrestricting private leasing and in obtaining support for public
grounds managenent. In this section we identify reasons why.

Before the Gvil War, the oyster grounds of the Chesapeake
Bay were an open access resource. A though Iegislation regulating
the taking of oysters had been enacted, no attenpt had been nmade
to enforce the laws. The first harbingers of change to appear on
the horizon were dredging vessels from New Engl and and New York.
Havi ng exhausted the natural grounds in their own states, the
lggrtherners turned their efforts to the oyster of the Chesapeake

y.

_ At the tine there was little demand for exclusive harvest
rights to the natural bars by either |ocal waternen, seafood
processors or northerners because the natural supply was so
plentiful. Qultivation of natural bars was not worthwhil e because
the oysters were aI_rea(éy so densely popul ated. Some processors
and déal ers expropriated grounds inthe tributary rivers sinply to
store oysters when the buyi nig grl ce was lowin order to sell when
price was higher (Ingersoll 1882, Stevenson 1892; Wiarton 1948).
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In the 1880's, oyster harvests reached historically high
level s of about 12 mllion pounds annually, as grounds covered
with previously untouched stocks of mature oysters were dredged
and tonged. This unrestricted harvesting of the 1880's eventually
began to deplete the stocks of mature oysters found on the newy
di scovered bars. Mre inportantly, this oyster rush al so destroyed
the productivity of the natural oyster bars, as no effort was nade
to replace shell stock. Indeed, it was during this period, that
two individuals, Lt. Francis Wnslow, USN and WIIiam Brooks,
Professor of Biology at Johns Hopkins University (Brooks 1891,
Wnsl ow 1881) explained howthe failure to replace the shell stock
was destroying the natural oyster bars. Further, they denonstrated
that oysters could be cultivated through the transpl anti ng of seed
onto less densely popul ated grounds. The tine to assess property
alternatives to open access had arrived by the late 1880 s.

The insights of Wnslow and Brooks into oyster cultivation
were widely dissemnated, giving them promnence in the public
debate. They were | eadi ng advocates for the privatization of the
oyster grounds at the end of the nineteenth century (Brooks 1891;
Wnsl ow 1894). Brooks wote extensively of the success of oyster
farmng in France and chastised those who raided the few private
beds being cultivated in Maryland at the tinme. He put forward the
question (Brooks 1891):

How can the peopl e of the State be brought to perceive that private
enterprise in oyster culture is to their advantage, and what can be
done to develop a sentinment of respect for private property in
oysters? (p. 142.)

Arnmed wi th these newf ound principl es of scientific nmanagenent,
on shore oyster processors began to | obby for Iegl slation to permt
| easi nc}; of exclusive rights to areas of the Bay bottons so that the
gains fromscientific cultivation of oysters would accrue to the
private property owner. However, despite the potential financial

ains from the encouragement of private cultivation through
easi ng, the hand tongi ng wat ermen of Maryl and and M rgi ni a opposed
leasing of the bottonms and were able to exercise substantial
opposition in the two states' |egislatures (Wnslow 1894).

These wat ernen feared that they woul d not be the recipients of
the leases, that private production would depress the price
Si rqnlflcantl enough to harm their incomes and that the |ease
hol ders would be a concentrated group of processors who would
exer ci se nonopsony power in the buyi n? of oysters for processing
Stevenson 1892, Wnslow 1894). They feared that the net result
woul d be a loss of their opportunity to be self-enpl oyed wat er nen,
a job in which they enjoyed certain non-nonetary returns that in
current tinmes are referred to as worker satisfaction bonus (L
Ander son 1980.)



Al these fears, wthout regard to their validity, suggest
that the tonging watermen were concerned that privatization would
redistribute their perceived natural rights to enploynent and
income in the fishery to a wealthy class of planters. "For these
waternen, the open access fishery was an entitlenent, if not a
right defined in [aw The waternen were a poor class of whites and
former slaves. They had no interest in becomng farners, whether
of the land or of the sea, At the Convention Cal l'ed to Consider and
Dscuss the Oyster Question held in Rchmond in 1894, Lt. Wnsl ow
described the attitudes and beliefs of the tongers stating that,
"They have been accustoned to work at wll and with entire
freedom They are suspicious of any attenpt at inprovenent of
~other areas. "They strongly apprehend a schene to deprive them of
a privilege so long enjoyéd as to have becone, in their mnds, an
inalienabl'e right.”™ In"both states, the tongers earnestly believed
that wealthy, outside corporate interests would gain control of
all grounds nade available for lease (Sevenson 1892; Warton

1948) .

The hand tongers were successful in restricting the |easing of
sub- agueous grounds for the private cultivation of oysters for a
nunber of reasons. First, the watermen were considered an
underclass and their possible displacement by expanding private
| easehol ds was considered to be detrimental tothe econonies of the
regions around the Bay. In effect, the maintenance of the fishery
as an enpl oynent source for this class of people was seen as an
- "enpl oyrment i nsurance" program assuring that the waternen were not
di sgl aced to become a burden on the rest of society. S evenson
(1892) noted that the economc stability of the regi on depended
upon “the wide distribution of the bénefits provided by the
preservation of public grounds. Any change in policy advérsely
affecting the income earni ngg opportunities of the tongers woul d
send shock waves throughout the economc structure.

Second, in Maryland, the potential |ease hol ders were not a
favored class. Since cultivation of oysters requires an initial
investnent in grounds preparation and allows the use of nore
capital intensive harvest techniques, there was reason to expect
that the |easeholds would be taken up by the processors who had
access to investnent funds. These processors tended to be recent
decedents of the New England dredgers. Thus those who favored

| easi ng were perceived of as "outsiders," especially in Myl and.

_ Third, in both states the concerns of the fishery were only
of interest to those who resided near the Bay. The legislative
representatives of those regions were responsive to the voting
nunbers of the waternmen who opposed | easi ng. These | egi sl ators were
the ones who took Ieadershlﬁ inthe legislature for devel opnent of
a Ig(r)operty rights systemthe watermen woul d accept (Aford 1975;
MDonal d 1880).



If the grounds reserved fromprivate |easing were to renain
productive, however, the work of Brooks and Wnsl ow nmade cl ear that
open access was not tenable. Harvest effort would need to be
controlled to protect the oyster brood stocks and the quality of
the grounds. Both Virginia and Maryl and officials believed that the
destructiveness of the natural "bars wth the use of dredge
t echnol ogy was a significant reason for the decline in the fishery.
Restricting harvest on public access beds to the |abor intensive
hand tong was perceived as a good neans to protect the bars, and to
accommodat e ot her social objectives, |ike economc stability. The
wat ernen thensel ves were anxious to limt harvest to hand tongs
because the | abor intensive nature of the technol ogy assured their
group of enpl oynment opportunities.

_ Addi tionally, the dredgers were disliked because t he dr edgi ng
industry had cone to be identified as an "outlaw' industry.
Laborers on dredge vessels cane froman entirely different class
than the tongers. At first, many were |ocal blacks, however, after
a few seasons of this work they refused to sign on anynore. The
work required no skills and involved extrene exposure to the
el enents. It was shunned by nost all Bay residents. None but the
nost destitute could be induced to work a dredge vessel. At times
it was necessary to resort to neasures that strongly resenble
| npressnent and vi ol ence to secure labor. Drunks and unsuspecti ng
immgrants were of ten shanghai ed into service by |abor contractors.
Immgrants without famly or friends were in danger of being "paid
off at the boom" 1i.e. being thrown over board, by nurderous
captai ns (Sevenson 1892).

~ For all these reasons, legislators did not find it difficult
tolimt the use of dredges on the PUbl I c grounds. In Maryland, the
authority to regul ate harvesting of public and private grounds in
shal | ow,” coastal waters was assigned to the counties, resulting in
a patchwork of rules, which often restricted effort to tonging by
county residents. The deeper waters of the nmain stemof the Bay,
under the authority of the state and not suitable for tonging, were
opened up to dredgi ng, but onl¥ under sail power. This renains the
case to this day (Power 1970) . In Vi rginia, dredging was prohibited
on public grounds, although some m nor exceptions were nmade in the
1970 s.

However, the forces oPposed to and in favor of private |easing
were not the sane in the two states. The pressures for granting
private |easing were stronger in MVirginia than in Maryl and because
the high salinity of the Virginia waters promsed higher returns
for private cultivation. There were two reasons for the higher rate
of return in Mirginia. One is that oysters in high saline waters
grow nmore quickly. Two, Virginia oysters commanded a hi gher price
ecause Northern consuners, used to the taste of oysters taken from
their own ocean coastal waters, I\/gref erred themto oysters taken
fromthe less saline waters of ryland. Wth greater potential



ains, prospective |ease holders were nore active in the
egislative process in Virginia (Wnslow 1894) .

In Virginiaa conpromse was reached in reforns of the oysters
laws in 1892. The state permtted significant private |easing of
barren bottons for cultivation. Qounds where oysters could grow
natural |y were reserved as public grounds. A survey of the Virginia
grounds to identify the naturally Ip_r oduci ng bottons was conduct ed
% Lt. Baylor, USN, and these public grounds cane to be known as
the Bayl or grounds.

Private leasing in Virginia was not quite as nuch a threat to
the waternen as it woul d have been in Maryl and. One reason is that
the expansion of private planting created a narket for seed
harvest ed by hand tonl%l ng wat ernen. This was because the source of
seed is the James ver of Virginia where the seed beds are
reserved as public grounds. To this day, waternen along the Janes
jealously guard their perceived entitlenment to the James R ver
seed. Second, many Virginia planters were opposed to dredging on
| easehol ds because of the difficulty in keeping the dredge wthin
one's property lines. They instead preferred to hire hand tongers
to harvest the ground. Third, many private planters had their
grounds harvested by hand tong because, if dredged the substrate in
which they has invested would beconme silted over. Tonging
mnimzed the disturbance of the bottom As a result, tongers'
opposition to leasing was nuted in Virginia by the errPI_ oynent
~opportunities created by private planters on both public and
private grounds. Leasing grew rapidly in Virginia and by 1902
production fromthe private grounds exceeded the harvest fromthe
public grounds. This renained true until the late 1970 s.

Maryland's waternen were strongly opposed in principle to
| easing of either natural or barren bottons. However, wth its
lower salinity |evels, expected returns fromprivate planting were
not as large. Though private leasing of barren ground was
eventual |y provided for in the Hanman Act of 1906, this |law also
i ncl uded nmany provisions which inhibited private cultivation. It
required that no seed be sold to private planters until a
substantial anount had been pl aced on public grounds. This forced
private planters to inport their seed from Virginia, thereby
raisi n%/t hei r costs and subjecting themto uncertainties In supdpl Y,
since irginia would oftentinmes restrict the export of seed to
protect its own planters. The Act limted |leases to five acres and
prohi bited dredging. The thin profit nargins were further eroded by
raids nade on private grounds by tongers, against which the state
took little action. Even if caught and brought to court, juries of
their peers were not likely to convict raidi ng waternen.

Perhaps the greatest disincentiveto ﬁri vate pl anting was t he
clause that permtted | egal challenges to the | ease. Wiile a survey
had al so been done of Maryland's grounds to identify the naturally
producing areas, if three witnesses could be found to testify that
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they had harvested any nunber of oysters fromthe private ground
wi thin the preceding five years, the ground woul d be ineligible for
| ease and recl assified as public grounds, though conpensation woul d
be paid for any oysters already planted. The Maryl and wat er men have
consi stently used this power to prevent the devel opnent of private
leasing in their state (Power 1970.)

This history suggests that the Maryland waternmen were nore
powerful in influencing the evolution of the property rights
structure than the traditional Virginia waternen. I S possibly
stens fromthe higher accord granted to the industry by the policy
naki ng structures “in Maryl and when conpared with Mirginia. It is
this "power" held by the Maryl and watermen that nust be factored
into an understanding of the fishery.

An excellent illustration of the relative influence of oyster
harvesters in the tw states is the water quality managenent
deci si ons whi ch were nmade shortly after the rights systens for the
oyster grounds were devel oped.

The devel opnent of the germtheory of disease in the 1890's
had a profound effect on public health policy. Wth the correl ati on
between sewage and disease in urban environnents now expl ai ned,
cities were willing to invest nore in sewage disposal systens to
renove waste water (Burke 1985). In the cities around the Bay, the
Bay itself seened to be a logical, cheap dunping ground for the
untreated sewage from the new systens. Rather than treat the
sewage, the cities woul d make use of the Bay's natural assimlative
capacity. Germtheory also | ed scientists to trace cases of typhoid
and other infectious diseases back to the consunption of oysters
contamnated by waste from sewage disposal. To protect the public
i mage of the oyster industry as well as the public health, public
heal'th officials in Maryland and Virgi nia were authorized to cl ose
Bollut ed grounds to harvesting. Thus was set up the conflict
etween the use of Bay waters for disposal of untreated sewage and
for oyster production.

- Baltinore had been considering the construction of a
muni ci pal  sewage syrst em since the apﬁpl ntnrent of a study
coomssion in 1893. The first report of this commssion issued in
1897, recommended the di scharge of wuntreated wastes into the Bay.
The oyster industry, both packers and watermnen, brought sufficient
ressure to bear on C|t¥ officials that the proposal was rejected.
n 1904, the city asked the Miryland  General Assenbly for
authorization to forma sewer authority and issue bonds for the
construction of a system The oyster interests had their
representatives in the General Assenbly include a provision which
Pr evented the commssion from constructing any system invol ving
he discharge of sewage into the Chesapeake Bay or any of its
tributaries. Snce literal interpretation of this woul d make the
task inpossible, the commssion decided that it would allow for
di scharge of water treated so that it was of the "highest
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EI)_}r]acti cabl e degree of purity" (Capper, Power and Shivers 1983: 89).
e conm ssion adopted a plan to build what was to be the |argest
undert aki ng of sewage purification inthe country. Baltinore spent
an enornous anount of noney to treat its waste for the prinary
pur pose of protecting the oyster beds fromcontamnation. This was
nﬁcessary to overcone the resistance of the oyster interests in
the state.

The story in Virginia is quite different. A first, the
Board of Fi sheries reacted b?/ trying to discount the public panic
over contamnated oysters. It referred to those concerned about
the effect of contamnated oysters on public health as "pure food
faddi sts" and the whol e novenent to close polluted grounds as part
of the "&Jre food craze" (Capper, Power and Shivers 1983; Warton
1948, 1949). By 1914, the ard recogni zed the seriousness of
public concern over polluted seafood and its adverse effect on
demand for the product. In its annual report that year it called
for the construction of sewage disposal plants, as had been
installed in Maryland. Wile sewage systens were being built in
tidewater communities, they were for the purpose of renoving
sewage from the city limts. Sewage continued to be dunped,
untreated into streans and bays. Despite the damage done to the
oyster beds, neither the state legislature nor the courts were
wlling to inpose restrictions on this practice. Though the val ue
of many of the private beds was destroyed by this nui sance,
| easehol ders could not get injunctions against the ﬂol | uting
-municipalities. In cases brought by private planters, the courts
held the rights of the cities to use the Bay for sewage di sposal
as superior tothe rights granted to themin | eases fromthe state
(Gty of Hanpton v. VWatson 119 Va. 95, 89 SE 81 (1916), Darling v.
Aty of Newport New 123 Va. 95, 96 SE 307 (1918)) . InVirginia, the
Bay was valued nore for its ability to take away sewage than for
Its production of oysters.

_ Protection of the interest of harvesters of both public and
private grounds in water quality was brought to. court in 1932. The
Attorney General brought suit agai nst Newport News (Commonweal th v.
Aty of Newport News 159 Va. 521, 164 Sout heastern Reporter 589
(1932)) when the Aty announced pl ans to build a new sewage system
but wthout any treatnent works. The Attorney General sought an
injunction against the city's construction of the proposed system
and a decree prohibiting the city from dunping wastes unless it
installed a chemcal treatnent plant so as to render the discharge
| nnocuous.

As in the earlier cases, the court found that the use of the
waters of the Bay for the di scharge of sewage is a public interest,
while the oyster fishery, both public and private grounds, is a
private use of a public resource, and that the public interest
t akes precedence, renandi ng the probl emof howto nmanage the water
to the legislature. Only in 1946 was the State Vter Control Board
established wth the responsibility for the pollution control
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t hroughout the state and onl ?/ in much nore recent tines has this
pol lution control responsibility been exercised fully. Meanwhile
nearly one-half of the states oyster producing waters have been
cl osed to oyster harvest (Haven et al. 1981).

Today water quality managenent is a major environmental
ﬁr ogramin both states. However, the potential benefits for oyster
arvesters in the Bay, cone less fromtheir own efforts than from
the efforts other interest groups, e.g.. recreationists,
environmental i sts, resort owners. The oyster industry is now a
"free rider" on the political resources others devote to water
qual ity inprovenent, yet restoring the oyster fishery has taken on
a synbolic value as a neasure of success of the Bay restoration
program Hence, nanagenent of the oyster fishery remains a
priority even as its relative economc inportance has declined. In
this context the waternen and their desires will continue to exert
significant influence on design of the managenent program

EVALUATI ON OF THE ALTERNATI VE PERSPECTI VES

Seeing this m xed property rights systens, econom c studies of
the (hesapeake Bay oyster fishery have, for decades, advocated
privatization of the conmmons, as cited above. Basic textbooks in
natural resource economcs now use the public oyster beds of the
Chesapeake as a prine exanpl e of the economc inefficiency of all
conmon property resources n?I—bwe 1979; Ti etenberg 1988). | these
economC studies purport to denonstrate that there is too much
| abor and too rran%/ boats in the fishery —Iabor and capital which
could be nore efficiently enployed elsewhere in the econony.
Indeed, the call for privatization of the beds is even ol der than
these relatively recent economc studies and can be traced back
into the last century (Brooks 1891; Paxton 1858).

~ Despite 100 years of proddi ng by bi ol ogi sts and econom sts
to privatize all the bottons, waternen, policy makers and the
general public have not accepted their advice. |Instead, in the
past two decades both states devel oped new initiatives to increase
OKSt er production on cormon grounds. In Maryland during the 1970s
the state invested |large suns of noney in the devel opnent of seed
oyster beds and the transplant of that seed to areas where the seed
oysters would grow to market size —all wthin the boundaries of
the public grounds. InVirginiainthe md 1980s seed transpl anti ng
between public grounds was increased and regulatory actions
ermtted harvest of small oysters frompublic grounds in the Janes
ver (Mrginia. Mrine sources Commission Reports). These
decisions in Virginia reduced seed availability and raised seed
cost for Mrginia s private oyster planters in the long run
interest of pronoting public grounds production.

Policy for managenment of the oyster grounds has been forned
by the respective state legislatures, which faced two, seemngly
conflicting goals. One objective was to nmai ntai n wi de access to the
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Bay's natural productivity in order to preserve incone earning
opportunities for residents of Bayside communities. The other
obj ective was to increase production, and in Mirginia this neant
promoting private cultivation. The result has been a m x of public
grounds where access is restricted by regulations on gear and
effort and i nvestnent in productivity enhancing activities has been
under the control of the state fishery managenent agencies.
Leasehol ders are free to adopt any practices that naximze their
financial returns. The evolution of property rights to the oyster
grounds has not proceeded to the end of conplete private property
oth predicted and advocated by the NRE perspective.

Establishing a private property rights structure for all
o¥st er grounds woul d have had two effects on | abor: (1{) capital, in
the form of dredges and patent tongs would be substituted for
| abor, thus reducing |abor enploynent in the fishery; if total
harvest rose substantially sone of the displaced waternen m ght be
returned to the fishery on a wage hire basis; and (2) the character
of the work experience and “job qualifications® for being a
wat erman woul d be altered fromthat of a risk taking harvester of
the wild stock to that of a production nanager or enpl oyee of an

aquacul tural enterprise.

_ The NRE perspective fails to explain the evol uti on of property

rights to the oyster grounds of the Chesapeake Bay because the
argunent considers only the financial returns from substituting
- capital for labor. Economsts studying the fishery have failed to
I ncl ude both the non-nmonetary val ues that the waternen derive from
the work itself and the quality of life afforded by preserving
opportunities to reside in the traditional fishing villages as
opportunity costs of adopting what they, as outside observers,
V\pulhgl define as the "nore efficient" system of private property
rights.

Even if alternative enployment were available outside the
fishery or as hired | abor for private planters, the waternen would
realize a wel fare loss by being denied the |ifestyle of "working on
the water." Oaning his boat and gear gives the waternan a sense of
| ndeﬁende_nce not available inthe alternative enpl oyments. Evi dence
of the existence of these non-nonetary val ues can be inferred from
the opposition of the waternmen to privatization.

Asurvey of Virginia' s oyster harvesters in 1985 found that 88
percent of them had lived in their current comunities for over
twenty years (Santopietro 1986). Mst waternen live in snall,
distinctive villages along the nmany necks and tributaries of the
Bay. Many of them own houses bordering on the water, so that the
are near the grounds they harvest and are able to return hone eac
eveni ng. These commnities are characterized béetl ght -kni t ki nshi p
interactions (Bundy and WIIlians 1978.) cause of limted
in-mgration, the residents for the nost part are descendants of
colonial era settlers. Those living in the relatively isolated
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fishing coomunities of the Eastern shore and the Bay islands tend
to speak with a unique accent that is believed to be close to the
Engl i sh spoken in colonial tines. This makes it difficult for them
to nove away fromthe region. The lack of alternative enpl oynent
OEportunl_tl es in the |ocal conmunities neans that denyi ng access to
t he Ip_ubI Ic grounds is tantanount to denying individuals the right
to live in their home comunities. The preservation of the
comuni ties has historically depended upon the distribution of
i ncome afforded by the common property institutions.

The history of the fishery and the persistence of the
property rights systens denonstrate that watermen prefer to conpete
agal nst one anot her according to the rules and regul ati on necessar?/
for the managenent of a commons. Wth this arrangenent, al
benefits fromthe oyster fishery flow to the variable input, the
waternan's own labor. The I|imtations on harvest gear, the
traditional use of small craft and the greater abundance of oysters
in shallower coastal waters has served to naintain these
comuni ties. Achanéye_ inthe property rights structure of the Bay's
o?ést er fishery woul d invol ve a change in harvest technol ogy, and a
change in the distribution of income that could threaten the
existence of Bayside comunities. Oily wth this broader

erspective of the rights systemis it possible to understand the
istory of the fishery and avoid making useless policy
recommendati ons for the future.

I MPLI CATI ONS

The Chesapeake Bay has |ong been known as one of the world's
nost favorable environments for the growth of oysters (DeBroca
1876; Smth 1913) . The mx of fresh and salt waters, their
circulation patterns, the mld climate and the shal |l owness of the
Bay create conditions under whi ch oysters have flourished. For over
one hundred years, the Chesapeake Bay was the nation's primary
suppl i er of oysters. However, by 1976 the Bay region has fallen to
second place in market share to the Qulf states (MNational Fi shery
Statistics Program 1984).

_ b sease, |abor availability and seed costs are the fundanent al
issues facing the flsherty today. The conbination of disease
associ ated with droughts of the last few years and rapidly risin
price of seed has not only radically reduced the profitability o
private PI anting but also threatens to disrupt the newy initiated
state efforts to engage in seed transplanting (Bosch and Shabman
1990a, b). Meanwhile, those watermen who remain in the public
fishery are not as conmtted to maintaining a hand tong fishery,
but do increasingly favor permssion for dredging of natural
rounds which are repleted by the state with transplanted seed
Santopietro 1986) . In fact this is areflection of the | ack of new
recruitnent of hand tongers because of changing economc
opportunities in the region and |ow income earning potential. At
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the sanme tinme the waternen still violently oppose |easing public
grounds (Santopietro 1986).

_ As the states look ahead to revitalizing their oyster
fisheries the calls for privatization of common grounds are being
made again (Leffler 1986). However, the history of the oyster
fishery suggests that any change in property rights wll not be
toward increased privatization, but rather wll be toward changed
rules of managenent and harvest for the common grounds. Know e Pe
of this history on the part of natural and social scientists wll
encourage research activities that focus not on advocating
privatization, but rather on defini n%aoptl mum rTar_la%errent progr ans
for the coomons. For the Chesapeake Bay oyster fishery this nmeans
desi gning strategi es and policies for inproving pl acenent of shell,
i ncreasi ng seed production, regulating dredging on public grounds
and mnimzing the damage from MSX (Bosch and Shabman 1990a, b;
Shabnan and Thunberg 1988). Al these are intended for a fishery
that will continue to have both private and public grounds. The
effectiveness of economsts and other advisors in the fishery
policy process will be nuch enhanced by an accurate understandi ng
of this history and its influence on peopl e today.
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