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LEGALIZING THE COMMONS-REVISITING NIGERIA'S LAND USE ACT

ABSTRACT

N}geria Qith a8 population of 88.5 million has vast
ereas of land much of which apparently could be put into
production in order to sustain her agricu;tural_deyelopment.
But for several decades, suboptimal use ofllénd hasl.:’
characterised Niyerian agriculture. One cf the main reassons
for this has been the relative inability to obtain and
acquire accesé to land in Ni.eria. f

From time immemarial in most Africen tommunities,
vaftnus\n;gﬁmf to.land heve raised numerdus prablems wiéh
T TN T—

regard to concepts such as ownerehip; the land tenure system,

devélbament and,y;e of minersl and other resources, land

1

‘administration, manégeme%i*éhd control. As a-result of

these praoblems, much misunderstanding and ﬁis¥Epresentations
have arisen so as to create the situatinn.of-irrationality in
the use of available land in the rural areass. ©Such conflicts
that have arisen in the past include those between the state
and landowners, landlords and tenants, and others who claim
to possess certain interests in land.

Conflicts also arise during the process of maintaining
and sustaining secure rights by the corporate group, during
the process of inheritance and disputations aon farm sizes,
during the act of litigations and during the process of
formulating legislation on land matters.

This psper therefore answers the guestions: UWhat is
wrong with the Land Use Act? What has been done t improve the
situation and what more needs to be done in order '+~ make the
act more effective so that more of Nigeria's lands may come
into use?

The areas at the cutting edge of change =2re identified
and necessary implications are drawn. The r 'er concludes with
suggestions for achieving even further impr- ement in iﬁplemen-
ting and operationalising provisions of th l1=nd use act. Thir

mly fzcjilitate unfettered access to Nigerie's land resources.



LEGALIZING THE COMMONS - REVISITING NIGERIA'S
LAND USE ACT

This paper is parfly based upon 8 case study that was
originslly prepared under contract with the Human Resources,
Institutions and Agrarian reform Division of the Food and
Rgriculture Organization of the United Nations (FAD) and is
published by permission of that Organization.

INTRODUCTION

In the ariginal conception of the ‘comrans' Hardin (1968)
postulated the uitimate overexploitation or degradation of all
resources used in common. He focused attention on over population
and his idea gained popul@fity over the years in relation to
overexploitation of resources held and used in common. Other
scholars also 9welty gn the same issue.

According to F28MY et =1 (1990), "the essential idea was
that resources held in common, such as oceans, rivers, air and
parklands are subject to massive deqradatiaon". To stress the
point, Hardin alluded to a hypothetical situation which spotlightec
the divergence betuween individual and collective rationality'. 1In
ti at situation, a herdsman adds 8 few animals to his herd. B8y
doirmg this, he profits individually. If every herdsman does this,
each uUQId graeze more animals than the pasture caen meaningfully
support since wach person takes all the profit from the extra
animal but bears only a little of the cost involved in overgrazing.
The result, as postulated bg Hardin is that 'freedom of the
commons brings ruin to all (Hardin 1968, p. 1244).

In his parlance, this is the 'tfagedy af the commons' and
it has become fashionable in the literature. We shall return
to it briefly later in the paper. But how 8an this 'tragedy'-~ -
be avoideds In order to avert the tragedy, Harding and some
others have argued that the commons (resources used in common)
can be privatized or kept as public property to which rights to
entry aéd'use could be allocated, that is, private enterprise

and socialism (control -by government).
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‘ Before relating the concept to Nigeria, it is germane to
‘present same relevant definitiéné: .

R B | commonlﬁrnpérty resauréegéCPR)-ié defined as a facility
that-is shared_byhﬁ aommunity of prodﬁceré ;r consumers. In
this context, comman - érbpérty resources include fisheries,

> wild 1ife, surface éna.groundwater, range and forests, parks,
pastures and public highways. These are ususliy.referred to
as- a 'Commbns™ or a common property resaurce.

" "' According to Oakerson (1986)

"A commons is an economic resource or
facility subjett to individual use but

. - " ma not to individual possession .c..e0ne

the total rate of consumption varies
with bath the:numberﬂdkrusers and” the
type of use and, at the same time, use
is joint in the sense that several
indivicduals share the same resource
or facility".

" This definition approximates to the cbncept of Nigeria's

customary tenure system as we shall explain later.
' de note two important characteristics of common-property
. f~adrces; firstly control of access: it may be costly or
-v" impossible to control sccess by potential users. For instance,
-. ‘migfetory or 'fugitive! resources such as fish, wild 1life,
range ahd forest lands constitute problems for the regulation

“~ "of-.ac€éss. The second basis property of common-property resources
is subtractability (Feeny et al, 1990). This property connotes
‘that - "each™user is capable of subtracting from the welfare of
other ‘users'. 'Even though there méy be some overlapping, there

" are' four tadtegories of property rights-under-which common

progeérty resources may be Held. These are -open access, private

.- ~*npertv. commundl property and stste propérty.
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Open access is characferised by unregulated access, it is

free an. apen to all persaons. <

.-Private property rights are usually }eguiétea by the state,
tney are vested either in an indivhddél, or groups of individuals,

-They are usually held exclusively and are transferable (Regier

and Grima, 1985).

"2 -munal property is the case where the resourcé’is held and

contrg .d.by 'an identifiable community of interdependent users'/

an

The upeis usuplly exclude outsiders or étréngefs éﬁd‘ihey regulate

use by--autochthonous members of the local commuHity.' within the

latter, rights of use are normally neither exclusive nor transferable

B L

(alienated) within it, rights of equal access and se are recognized.

. codey e

< Lkegal recognition may bg_tacifly given to communal praperty rights.

.with state progerty, the state exercises excidsive rights ta tn-

t . -
.-resource, it makes decisions wilth trespect to sccess ta the - resource

and nature of exploitation (Freny et 8l 1890) ;

LAND, LAND USE, LAND TENURE AND COMMUNAL
LT BROPEATY IN NIGERIA

“- " Although in the ordinary sense the word "land” means terra
firma as contrasted to a body aof water or air;lig is known that the
word:¥Ydnd" ‘conveys diffgrent meanings to different peaple and -
‘different governmerts. . ;

=~ In a'legal conception, the definition is comprehensive enough
to include "land aof any tenure and mines and minerals, whether or
not- held apart from the surface, buildings or parts of buildings, anc
other corporal hereditaments or benefits in, over, or derived
from the land" (Amissah, 1991).

It is noted, however, that the person who éxercises legal ,
rights over l1and is not entitled to the wealth within the land sub-
surface such as oil and minerals, these are vested in the state.

The Ecologist views land as that part of the biosphere that

supports aguatic, aerial and terrestrial ecosystems within 3

"oalanced" environment.
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To the Sociologist, land is a communal heritage that

should,be developed for the welfare of society as a whole.

In this context, Marxian theorists maintain that land_.

belongs to the state and that it forms a major part of the

state's estate and wealth. The o0il companies cnncern.themselves

L with the wealth that lies at the subterranean part of land,

while the small scale farmer perceives the land as that layer

of soil which possesses the capabllltv to support and sustaln

farming. -

A}

'Ecbnomisté, howéver, hold land to be synonymous with
naturel resources so that land includes "not only water but
everytnlng else in the world othar than man-made objects and

man himself = wild animals, wlld plants, wild nature in all its

varieties' (Guttepberg, 1983).

Thus, Economists con51der land as en ecunomlc good with

————— [P

potential ﬁroductlve capacities, hence, land represents the sum
total of the natural and map}made respources over which possession

of the earth's surface givéé-control (Barlowe, 1978).

The diFFerlng notions and perceptlons about land resgurces

- —a ——— i ——— = P W

appear to find a convergence 1n-the fdea that land 1s a resource

that attracts a multifaceted and 'a highly complex array of
interests'

From time immemogrial in most African communities, various
claims to land have raised numerous p¥oblems with regard to
cancepts such as ownership, the land tenure system; development
and‘use of mineral and other resources, 3and administration,
management and control. As a result df these problems, much
misunderstanding and misrepresentatiohs has arisen so-as ta
create the éituation of irrationality in thé use of available
land in the rural areas. Such conflicts that had arisen {n the
past inﬁlude those between the state and landogwners, landlords ang

tenants, and others who claim to possess certain interests in

-

land.
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Land is Nigeria's major nétiona; asset, the basis
of the country's technologiéal, snciéliahd economic survivol.
It is estimated that about 75 percent of the population
depeng upon agriculture for t%e;r.livelihond (Famorito 1987).
~ In view of the importance of land to Nigerians, the
'i;nd qdéstion' invpolves a ngﬁber of crucial issues such
a@s the use to.which land is put, the nature and categories,

t

of land users, and the nature Df'riéhts exercised.
h what ‘constitutes mQCh impartance in Nigeria, is the
kéxtent'of ownership and control of land, that is, the
quantuh of interests .held ip_iand and how pfoducts of the
land are epportioned. In these considerations, the issues

border much on gquestions of equity in income distribution

among both rural and urban populations (Famoriyo, 1987).

——

-, Total land area of Nigeris as derfyegifram the side-
lookiqg Airborne Radar (SLAR) data acquired for the Nigerian
Radar Project (NIRAWD) by the Federal Department of Forestry
is 89,206,278 Hectares or 892,062.7aﬁm2‘_ Table 1 showssa
general piEture of land use and land cove; diégfibution in
Nigeria.

Table 1

Land Use and Land Cover in'Nigerig

Type of Land Use and lend cover Percentage
Grassland . 16.34
Shrub/Woodland/Thicket \ 32.01
Forestland o - 5.54
Forestland (Mangrﬁve/Suamp/Riparian) 4,23
Forest Pl;gkétion‘ O. 14 ..
Crop plaﬁtaﬁion . 0.17
Farmland (éD% intensity) 13.74
Other Extégsive Farmland Area 26.68
Water/Rivers, praeks 0.82
Built-up Area 0.33
Tatal 100.00

Sgurce: Adeniyi, Peter O (1984).
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According to Table 1, nearly-one third of Nideria is
covered by shrub/woodland/thicket while 48.35 percent of the
country is covered by grassland, shrub, woodland/*“hicket.
Fore-tland which is made ‘up of well-drained dryland
makes up 5.54 percent while wet forest land covers 4,23 percent
of Nigeria's surface area. All forest land in Nigeris coyers
9.91 percent that is, almost 10.percent of the total ares.
Sixty percent of the forest lies in the savanna areas of
Nigeria. Farmland comprises 40.59 percent of the total ares
of Nigeris while Table 1 shows that one third of this farmland is
is farmed at 60 percent intensity.
It is a8lso shouvn in Table 1 that while 0.82 percent of
the country is covered by water/ rivers and Treeks., built
up areas cover a relatively small proportion (0.33%) of the
total land. The distribution of these land use and land cover

areas hgwever varies from state to state in the country.

Customary Tenure

The term 'land tenure' is used to describe the rights
and obligations which govern or control the holding, achuisiticn,

use and dispositfbn aof land. UWhichever form it takes =

statutorily or cusfbmarily or legally - the land tenure system

expresses the institutionselised relétionship between the one
who 'ownd'! land and the one wishing to deﬁelap it, assuming

]

here that both are separate petrsonsq
In a classic rendition or inierpretation of Nigerian
customary tenure, by the eminent legal scholar, Eliass (1956)
wrote:
"The landholding recognized by African customary
law is neither "communal nor "ownership" (in the
striet Engli%p sense , of the term), The term
corﬁorate would be an apter- description of the
systems aof landhclding, since the relation

between the group and the land is invariably

complex in that the right of the individual



members often Eo-éxists with thaéé‘

of the group in the:same parcel of
land., But the individual members hold
definitely ascertainable rights
uithin-the comprehensive holding of the
group" (pages 164 ;‘165).

Thus in Nigeiian land tenure two kinds of interest were
1dentified; thoselof the group and thaose of tﬁe individuais,
The basis of radlcal ownerships of land is vested 1n the group
while individuals acqu1red rights in the omnersh1p of land
from the group essentlally 8s a birthright.

The general principles are ;hat,under the familg
arrangements, the héad.chiéfs and all individual members of
the family Have righfs in family lend. Land is considered
as being 1nuhed} by hast, present and future generazinns
(Famoriyo 1987).

It is necessary to state that the customary or inﬁigenous
land holding system has embedded in.it the fundamental brinciple¢
of human rights and individual freedom as hbasis for the welfare
of society and for ensuring security of tenure. As further stste
by Amisgakr (1991), under customary land tenure, “tho fundaﬁentgl
title is the absolute or allodial title. "1l other tifleé'

interests or rights in land are derived from the sbsolute title'.

AFTERMATH -OF ATTEMPTS TO MODERNISE LAND
USE_AND_LAND TENURC LEGISCAT 1DN

A review of existing literature and research reports over
the years reveals evidence of the existence of land tenure
problems which include the fnllquing:

i Problems of acquisition and compensation: mnde‘of‘ )

acquisition is lamgely through inheritance;
ii tdl - defined bounoaries whose configuration had
became distorted over time;
iii Inadeouate records of land transactions;
ijv Cumbersome nature of the legal and administrative

processes that have to be followed during land

transactions;
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v Problems of land scarcity, pogulatioh pressure and
exhaustion of available family landi

vi Land fragmentation and farm size{

vii Land tenure litigations;
viii Land abuse and lénd speculation;

ix ’Possibility of emergingllandlessness;

x Iqability of most women io gain rights of a.cess to
adeguate land;

xi Availability of extra land for any purpose constitutes
probiéﬁs within a system where unilateral acts of
alienafibn are forbidden without the knowledge and
app}uval of principal members of the family; ,

xii Deéocialization implies inalienability of land under
customary tenure. Some of its consequences inq}ude
denial of perennial cropping rights to non-membgrs;
disallowance of land use in any permanent form to
no;-members while members experience high initial cost

:Uf investment thus limiting their ability to carry out
land improvements. The process of desucializapion is

a component of security of tenure (Famori%p,_jq91).

C &
Becwuse of the existence of these problems, and in D:der

to correct most of the anomalies within the existimng land

tenure systems in"Nt. pria and so provide a uniform frame for

I3 4

‘. RS RA TS I -

—~ e

land ﬁse}'omnershié and coﬁf?ul,;EEZjigﬁd Uge- Act. (No 6) of
29tH March, 197%:;hich took effect oh st April,'1978 was passed.
The objectives of the Act Qére as follows:
1 To promote rapiﬁ sociog-econamic transformation of the
"country through rational land use;
2 To ensure that state Governments administer the land
for the benefip D% their people; . ;“
3 To bring an ena to artificially high lané prices as

a result of the activities of speculators prevalent

in the urban areas;



L 7o eliminate a main cause of socio-economic
tinequalitye n | - . .o - T

5 To accelerate economic development by making it
easier for State Gouprnmants and their peaople to
gain access to land.

Accordingly, the major objective of the Act in the context

of the original decree 6 of 29th March, 1978 was ‘that:
i ] "all land comprised in the territory
of each State in the.Feqeratiun are

hereby vested in the Military Gavernor
of that State and such land shall be held
in trust and adminiétered fo; the use and
common benefit of all Nigerians"
(Federal Republic of Nigeria, 1978).

The intentiaon of the Act was therefore to assert and
preserve by law the rights of all Nigeriams to the land of
Nigeria. in examining.tn'what‘extent the Act is improving
accessibi ity to land in Nigeria, itslfeatures may be |
considered as follows:

(A) The Act abplished the concept of landldrdism b;
vesting ownership af all lands in the trusteeship of thé State
and all transactions were to be dominated by public and nat
private interests. This implies that ove;riding public
interest is made superfor to that of groups or individuals.
Rural users who had hitherto occupied and used land remained
undisturbed on their land by the Act. This is the case except
when family communal lands fall within the confines of any\

lands to be compulsorily acquired for public interest. ~ «

It has 6een suggested that a Stote - Federal Government

I =

confrontation might be continually provoked whenever the

latter requires land from the states for socio-econamic deve-
lopment.
The implication of abplishing landlordésm is that

no individual could Y longer be described as landowner, grantin-
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use rights and collecting rent.

. The issue here is how people perceive of the impli-
cations. Those who for several generaéioné bést have prided
themselves in owning land and earning incame from it now see
themselves as 'losers', deprived of further income.

The presummed 'gainers"are those whose continueg use
> ~aof land had always been made conditional upon payment of
‘tribute' or guasi-rent.
(B) The Act provides that Nigerians who desire to use

. land obtain statutory rights of occupancy for urban lands
from the Ministry, and customary rights of occupancy for rural
lands through the Local Governmentlﬁouncils.

. Essentially, the Act recognises the existence and
legitimacy of the customary or traditional land tenure system.
fFurther, it deliﬁeates both rural and urban lands.

The building of permanent or semi permanent structures
necessitates the need for acquiring a cértificate of occupancy.
The possibility that rural and agricultural land may be
aonverted to urban or semi~urban land is real whenever large
acquisitions of land are made.

(C) Statutory rights of occupancy granted by the

' Governor pertains to lands within areas designated as ‘urban’
in a 5tate. An individual &s entitled to no more than 0.5
hectare (1.2? acres) of undeveloped land within ar State.

. In the rural areas, customar’y grants of land are limited to
5,000 hecteres for grazing and 500 hectares for agricultural
purposes. But there .is no limit to the number ‘' such grants
or the %ize of Governor's permission is taken. T"ne provisions
of the Act limit an individual's continued irn--rcest in undeve-
loped urban land. to half a hectare in sny stete but nmo limit
was placed upon area of developed land by an. individual or
upon size of undeveloped land. It is feasit for an individual

. ta have 0.5 hectare of undeveloped land in ry one aof

Nigeria's thirty states and the Federal Cap'' -1 Territory.
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If scrupulously enforced, however, the contraol over
land acquisitionnggu;d have served%gs restraint to the
ubiquiteous land grabbér - an essentially urban phenomenon
in Nigeria.

Where large hectarages of land are ., acquired in the
rural areas under the Act, l.owever, a great oumber of families
snd greater number of individuals are likely to be exproprietec.
The contention is therefore that it is inequitable tO\gEDriVE
landowners of their legally obtained interests mifhout comﬁen-
sation, more so as the constitution ensures the right to
property and con eguently renders it unconstitutional to
deprive an individual of such @ithout prompt payment of
compensatiaon,

(D) The Land Use Allocation Committee set up in the
urben areas and the Land Allocation Advisory Committee set
up in'the rural areas under the Land Use Act constitute the
institutional framework for undertaking the management and
allo ation of occupancy rights, the revocation of such rights
when the need arises, a3s well as settlement of all land dispute:

These powers are hpowever administered by the Cormittees on
behalf of the Governor. It is notamlg, however, that under
the Act, both statutory and customary rights of occupancy
are revocable, non fragimentable, non-divisible and non-trans-
ferable without relevant suthorization.

Statutory rights of occupancy may be revoked (a) if the
terms of contract are bquem, (b) if the land is reguired by
Federal, 5State or Locel Gﬁv:rnment, (c) if the land is reguirecd
for mineral exploitation 0} for the laying of telegraphic poles
or pipelines.

Customary rights Df.occupancy may be revoked (a) in

case of unauthorised transfer of interests in land inter vivos

that is, among livipg persons, (b) in case the land is required
by Federal, Statc or Local Government for public purposes, and

(c) in case land is required for extraction of materials for
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building purposes. In these gases , proviéiun is made for
payment of compensation, The twin issues of amount of
compensation and procedure for paying it continue to hold the

abiding interest of resource scholars.

PERFORMANCE

In this section, we condider the issues of what is wrong
with the Act, what has been done to improve the situation and v~ ¢
more needs to be done in terms of reform,

Since the Land Use Act ceme, into force, the trend
towards 'statism' in Nigeria appears to have been accentuatec.
This had led to much introverted outlpok so that access to land
by non-indigenes of a state had become difficult. The
principle of (in)alienability (desocialization) which is a
characteristic of Nigeria's customay land tenure has not made
it possible to praomote fuller utilization of 3and resources
through 'mobility of labour and managerial skill',

Secondly, in the urban areas of Nigeria, speculations in
land still continue,.

Thirdly, studies reported by Beckman (1983), Famoriyo
(1985), =and Umpolu (1985) among others show clearly that the
Rct has been unable to guarantee ecuality of opportunity for
all Nigeri;n land users even though the advent of the law must

be accredited as an innovation created in communal property .

resources.

In his study of Bakolori dam project, Beckman (1983)
showed that where rights to land are stripped, & swift sequence
of events must follow if confrontation and severe upheaval
are to be avoided.

Also, Famoriyo (1985) established that problems of land
téHEre which apbeared to have been solved only on paper
include lack of uniformity in ownership or user right code,
limited individual size of holdings, frpgmentatiun and non=-
contiguity of farms, absence of accep;able or effective

administering ajency, absentee landlordism and excessive land

rents.
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Findings, from the study by Umolu (1985) conducted in
southwestern Nigeria established that provisions of the L.nd
Use Act of 1978 were enforced in either the state or local
government level through the normal process of law. In the
case of disputes regarding statutory certificates, the High
Courts adjudicated while in cases regarding customary rights
of occupancy the ARrea Lourts adjudicated. \

He also stated that those who found the Act acceptable
were eithgr former tenants or educated farmers who hoped
to bgnefit by some of its provision., It was notable however
that‘some tenants still Daid‘tribute (quasi rent) to their
landlords despite the fact that £he Act had sought to abolish
the concept of landlordsim -« tenancy. Such tenants were
still forbidden from planting perménent crops.

In gquoting the words of the researcher Umolu (1965),

"As fat as maeking assurance, protection
and preservatiaon in the public interest the
right of all Nigerians to-use and enjoy
land in Nigeria in sufficient quantity
is concerned, this $tudy shows that
both the Land Use and Advisory
Committees and Land Use and Allocation
Committees have not made much impact.
eeeeees.The issue of land acquisition
remained unresolved in spite of the
Land Use Act".

We can therefore infer from all the above that the
Act has been unable to guarantee equality of opnortunitv‘Fpr
all Nigerian land users in all social classes or categories.

Further, the land {opure® Situation, even after the
passing of the Act, is still neither stable nor equitable.
Notably recently, the Federal Government of Nigeria throhgh
the Law Reform Commission undertook amendments to the Land

Use Act. According to an eminent Nigerian jurist; Justice



Obaseki (1991),

"There is an insurmountable barrier to

the poor in the area of acgulisition of
land under the Land Use Act. There is
a8 growing feeling among the poor man
who is a co-owner of the land in’
Nigeria with other Nigerians that the
Land Use Act was enacted to drive them

from the use, and enjoyment of land".

. This 'growing feeling' is certainly felt among small

holder farmers and the urbar poor. Some of the recommendaticns

. made at Law Reform Cosmission workshop on amending the Lend

Use Act (No. 6) aof 1978 included the following:

1.

Assistance of Local Governments, by Federal and
State governments to establish facilities faor

land administration and for keeping land transasction
record.

Recaonstitution of the land Use and Allocation
Committees and the Land ARlloceation Advisory
Cow.ittres respectively to include lawyers, estate
surveyors, te@wn planners and representatives of
land users.

Procedure for obtaining certificates of occupancy
should be set out while a3 period of 2-3 months be
lald down within which the certificates must be
issued otherwise the applicant may apply for a
court order.

Payment should be made not only for u~ vhausted
improvements but also for the loss o' ‘and, for

disturbance and for inconvenience.

Policy makers who drew up the Land Use Act appear to

have been 2s well-intentioned, as the government that initiatec

the sction. This is so in view of the objectives of socio-

economic development associated with the Act. These obje-

ctives however, seem to have been circumvented by Nigerians.
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Cbhnsequenttly. , expectations - to be met from provisions
of the Act have not been fully met.

WHAT NEEDS TGO BE DONE

It needs to be re€iterated here that the Bureauctstic :
machinery or major instrumentation set up to achieve the

goals of tne Lznd Use Act throughout Nigeria consisted of
Committees at the Uroan and rural levels. B8ut these Committece
nave been slow to take off‘and had become politicised so that
certain groups had' Felt irked by its partisan ope.ations.
Sinc; the political powers of the state, and the pro.uctive
powers of the Nigerian ecancmy are crucial to the succe«ss af
the Land Use Act, both Federal and State Governments should
.clearly demonstrate complete comnitment to the provisions of
the Act in order to make it ﬁo;e effective.

Secondly,_naerationalisiﬁg the working of the Act needs
to be devoid =2f excessive bureaucracy so that aone does not n-et
to wait for as much as 2 years to chtain a certificate of
accupancy. Essentislly, there is need‘for speedy, "timely,
effective and 'socially equitable land acgquisition procedures'
Complex procedures may pruﬁuce embarrassing resulté.

Thirdly, there is need to avoid clash of interests
among functional aaiencies such as Ministry of Agriculture and
the Land Use Committees. In this context, local govemnments
should be fully involved and should work with ministries and
Land U=e committees.,

Fourthly, the need to provide a complete inventurg of
availeble land in different locstions in Nigeria is still one
that is deeply felt. 5o also it is necessary both to control
the rate at which lands are taken from agriculture into oth;r'
sectors &nd the rate at which lands are being acouired compul-
sorily by the State.

Fifthly, it has been pointed‘out by some petroleum
industry sauthprities in Nigeria that the Land Use Act :hich

aimed at abolishing 'the socially dangerous habit of land
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speculation among individuals' could mean that statéé becaore

land speculators (Achimu (1994). 1In further making this. point,
D isr

Achimu (153&) argued that licences and leases were valuyable

to' ¢he. ¥Aidustry only in the sense.that thes& represented

declaration of radical title to land by Government which thus
provides same legitimacy and 'a general umbrella' under which
a laﬁd user may acguire lands for operation. AHccording to
this authority,

"Licences and Leases do .not contain

any specific authprization to use

any part of the lands covered".

This was because whenever the opergtor was faced with
tbe issue of' land acgquisition, he (the operator) would have
to ghelve DbDOth the licence or lease and subject himself to
"the incidents and all the complications of the land tenure
system which is apolicaule in the area of agperation". 0il
industry sources explained that whenever thgy have had to
‘acquire '18nds since the passing of, the Act, they had tricd
to satisfy 'the reasonable claims of both private interest
holders and of State authorities'. The 0il industry's problens
inmn relation to the expressed provisions of phe Land Use Act
therefore regquires attention.

Sixthly, there is need for a rigorgus’ definition and
consensual understanding of certain concepts in the Act. Thes.
concepts include “ri hts of occupancyﬁ, "ogverriding public
interest”, comaensztions, and so on.

Finally, the need for 2 comprehensive survey of all
available land in Nigeria coupled with provision of conserva-

‘tion measures, demand .some compelling attention.



CONCLUDING EOMMENTS

This paper has dealt u;th a sensitive issue in Nigerian
agriculture, that is, the use, disposition and alienation of
land vights under the cusiomary tenure systems. The many
features of the Act were discussed.

The Land Use Act so far confirms what Renner (1949)
opi t, that 'the lasw does not cause ecaonamic develapment'.

In the Nigerian case, most of_the‘stated ob jectives
of the Act were beimg subyerted and the rural people were
not seen as feeling the impact of the Act since they still
acquired rural lands through =sgelonyg practices.- . .i

Further, goals of development may also be endangerecr
through conflicts between ipterests of small farmers and
other people. 1In this case, small scale agriculture- competes
unequally with capitalist farm production for land, labourers
and, other means of production.

, Rlthough one has no - gualms in discussing cussomary
land tenure in the context of common property resgurces,
the following comment of Agarwal (1990) generates much
thought:

"Native wisdom had managed state
property as community property.

The community managed the com:ran
property resources, used them for
survival, and invested in them

for upkeep and maintenance.

Common property resources consisted
of the most fragile of the rural
environmental resources - forests, -~
grasslands, small water harvesting
systems like ponds, tanks and stream
gdiversion channels.

As spon as these assets became state
property, the state began to use

them for its own ends, e.g forests.
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Wwhere the assets were too small
‘ or spread out for the state to

exploit, they were neglected,

e.g ponds and tanks. This

was the truth behind what has

mistakenly come to be known as

" the tragedy of the commons” e -
(Page 5).
These comments provoke much thought in relation to state

.actions when radicalizing ownership of land as in Nigeria, they
raise issues: regarding public legitimisation (through an Act)
.and respect for private interest. When such acts of public
legitimisation fail to reconcile conflicting interests in a comreon
prioperty, resource, is the failure considered as a 'tragedy'
of fhe cammonst If sa, does the State not bear 8 large burden
of guilt? The position of this paper tends to agree with
Agarwal's (1990) conclusion although much empirical verificatior

would still be needed with reference to Nigeria's Land Use Act.
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