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Qur central effort here is to beginto think, in a very
prelimnary and programmati c way, about an area whi ch has
received surprisingly little fornal and enpirical attentions
specifically, the dynamcs of |ocal resource use under
exogenously inposed and enforced fornmal regulation. In short, we
want to reexamne Hardin's discredited "Leviathan," a theoreti cal
baby whi ch nost ant hropol ogi sts, in their unstoppabl e quest for
local |y emergent solutions to commons probl ems—ocal conpliance
ruleas—and their disciplinary suspicion of "state intervention,"
have thrown out with the bathwater. G ven the tenacity of the
"state" in the real world, of the persistence of externally
i nposed regul atory regi nes, we ought to be devel opi ng
enpi ri cal | y-i nf or med non- conpl i ancet heori es.

Econom sts, quite recently, have i nmersed t hensel ves in that
bat hwat er, devel opi ng one or anot her variant of an
enf or cenent / avoi dance theory—EAT, for ease of reference—and
even occasionally attenpting to neasure the costs of inplenenting
and breaking rules. The difficulties of neasurement should not be
underestimated: what we are dealing with of course is by
definition illegal activity, clearly on the part of the avoiders,
and, as we will suggest later, perhaps on the part of enforcers

as well. But these neasurenent problens need not deter us from
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sone conceptual specul ati ons on what ought to be studied and
nmeasured by, we woul d hope, anthropol ogists as well as
econom st s.

Ve begin with a brief discussion of the relationship of EAT
to CPT—eomon property theory. W then lay out a "tenplate," if
you will, for the anthropol ogi cal | y-informed anal ysis of
enf orcenent and avoidance. Finally, we will look briefly at what
appears to be going on in the shrinp fishery in Quaynas, Sonora,
Mexi co. W can guarantee that our response to any questions you
m ght pose to that enpirical case will be "we don't know yet,"
but we are interested precisely in the kind of inforned questions

you m ght raise.
EAT and CPT

At the outset, we should nake the obvious but critica
observation that the subject matter of enforcenent/avoi dance
theory is not restricted to regulating the two primary probl ens
of the commons: exbludability (the potentially high costs of
control ling access, and thus aggregate |evels of exploitation),
and subtractability (the divergence between coll ective and
individual rationality) [cf. Feeny et al 1990; Qakerson 1986]. In
fisheries, other aspects may be regul at ed—and avoi ded—as wel | :
mar keti ng channel s and prices, product quality control,
al l ocation of the resource anong user groups, gear restrictions

to prevent environnental degradation, seasonal closures to
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prevent the capture narket sub-optinal sizes of fish. W& will

return to this below, with the observation that avoi dance
strategies arising in the context of non-commons regul ati ons nmay
have inplications for avoi dance of commons-directed regul ati ons
(and vi ce-versa).

What does EAT and its theoretical parent, transactions cost
anal ysis, say, and what are the inplications specifically for
CPT? Sutinen and Hennessey have provided a useful and succi nct
outline of the thrust of enforcenent/avoi dance theory, draw ng
upon the semnal paper by Gary Becker in 1968, "Cinme and
Puni shnent: An Econom c Appr oach”

Regul ations attenpt through the regul atory process to

I nfluence the private benefit-cost calculations of the

regulated individuals in order to obtain acceptable

conpl i ance levels. But questions renain concerning which
factors individuals will take into account in making such
choices. There are a variety of such factors but Becker

(1968) identifies the followng: 1) the probability of

violating wthout being detected; 2) the benefits associ ated

with such undetected activities; 3) the probability of being
detected but avoi ding sanctions; 4) the benefits associ at ed
with 3; and 5 the probability of being detected and
sanctioned and the cost of such sanctions. In nakihg t hese
probability calculations, the individual is assuned to
conpare the expected val ue associated of returns from

violations with the expected val ue associated with



conpliance (Sutinen and Hennessey 1986: 195).
The cal culus for enforcers is simlar: to weigh the costs and
benefits of enforcement. There is a energing general consensus

anong the nodel ers that, given the difficulties in nonitoring

many fishing activities, the costs of high levels of enforcenent

activity are likely to outweigh benefits (cf. Anderson and Lee.

—

19867 Johnson and Li becap 1982; Sutinen 1987; Sutinen and

Andersen 1985), Indeed, regulation may be counterproductive, as
Scott MIIiman suggests in the follow ng scenari o:
(a) successful regulation will generate resource rents, thus
fostering illegal fishery narkets [effort] which, if |eft
unchecked, may destroy the rents; (b) resources nanagers
nust therefore combat the Il legal harvesters via enforcenent
neasures; and so (C) in response to police pressure,
violators may undertake costly avoi dance actions, thus
hanpering enforcenent activities (MIIlinan 1986: 363).
MIliman offers two policy alternatives to this escalating
process. First, if regulation continues, managers ought to strive
for "total gain maxi mzation" rather than "legal gain

maxi mzation." This approach woul d acknow edge that rea
resources are being wasted in avoi dance activity, and thus

managers shoul d undert ake enforcenment schemes which "reduce

——————

Il legal harvesting w thout simultaneously generating substantial
avoi dance costs" (1986:364). Alternatively, if "a "total gain
regime" incorporating illegal activity into the social calculus

is unpal atable, and given that regulation nay yield negative
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returns, then "the open access equilibriumis optinal"
(1986: 379) .

QG her prescriptions have followed fromthe incorporation of
enforcenent costs—and transactions costs in general, "the soci al
cost of rule naking and enforcenent” (WIson 1982:417)—+nto the
anal ysis. WIlson, for exanple, uses the logic to support the
wi sdom of "col |l ective nechani sns for the solution of potentially
degenerative social situations" (1982:417)—that is, locally
negoti ated responses to the probl ens of the commons. And Johnson
(1985) invokes the potentially high costs of agreeing upon,
defining, and enforcing private property rights to question
Hardin's favored sol uti on—ahile simltaneously doubting that
voluntary local cooperation is feasible: thus back to the
Levi at han.

That the range of commons sol utions—except, perhaps,

privatizati on—ean be generated from one or another version of

EAT is disquieting. Rather than dismss the entire reasoning
outright, we prefer to ackhomjedge, as Gtar Brox has recently
done in regard to traditional common property theory, a rather

"i mense anount of val uable a priori reasoning" contained in EAT,
and to suggest, again with Brox, that we get on to the "very
necessary docunentation of enpirical variation" (Brox 1990:229).
In short, torewite Brox' (1990:229) pronouncenent: 'As soon as
we agree that EAT is part of the |anguage in which we describe
and anal yze the world, we start to ask new, and nore interesting

questions: Wat aspects of the enpirical world does EAT help us
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to see, and to ignore?
A Tenpl ate for Studying EAT

The one critical feature of the economc theory of
enf or cenent and avoi dance whi ch we argue nust be retained is its
"essential" or "methodol ogical" individualism By privileging
I ndi vi dual decision nmakers, we may lay claimto be trendy
rati onal choi ce economsts, agency sociol ogists, or praxis
ant hropol ogi sts. There is a nore conpel | i ng—and very sinpl e—

reason, however. Individuals get caught and puni shed, so

_individuals nust weigh the risks and benefits of non-conpliance.
BJF“;EFQT—?;aIIy, is about all that an economc theory of
enforcenent and avoi dance directs our attention to: individuals,
“firns," boats nmaking their private cal cul ations.

In the real world, or at least in the anthropol ogi cal world,
we know that individual s make decisions within the context of
producti on/ consunption units, of social units, and, if you wll,

of cultural units. What is it about these different contexts,

each with its particular mxture of inducenents and constraints,
which mght alter the cal culus of individual decision nakers?
VW woul d be well on our way to an anthropol ogi cal theory of
enf orcement and avoi dance if we could sinply transformwhat we
know about legitinmate decision naking in these three contexts
into the realmof illegitimate decision nmaking. But there are

probl ens. Take, for exanple, "Chayanov's Rule," defined
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succinctly by Sahlins as the followi ng: "the intensity of | abor
per worker will increase in direct relation to the donestic ratio
of consuners to workers" (1972;102). There is sone evi dence that
this hypot hesis may account for observed variation in the
production of legal fishing effort (e.g., Jorion 1984), but is it
likely to hold for the production of illegal effort? There are |
two possibilities, neither of which can be ruled out by a priori.
reasoni ng. Cne, production units with high c/v ratios may be
forced to produce illegal effort to satisfy househol d demands.
Alternatively, given sone probability of gear confiscation under
enf orcenent, those households with high ¢/v ratios woul d have the
nost to loose through illegal participation. The point is obvious

and by no neans original: we cannot assume, as economc theories

of enforcement and avoi dance are inclined to do, an identica
—

risk function for each "firm¥ in the fishery.

At the second |evel of analysis—ef individual decision

nmakers within social units, e, g, communities, cooperatives, or

fl eets—standard EAT is |ikew se forced to nmake sinplifying
assunptions. Overall |evels of avoidance, for exanple, are
typically specified as aggregates of individual firmor boat

deci sions. But we already know enough about "collective action"
addressed to commons problens to be unconfortable with sinple
aggregation argunents. The arena, of course, is where nmuch of the
assault on Hardin has taken place in the |ast decade, a concerted
effort, in E Ostroms words, to devel op

an adequately specified theory of collective action whereby
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a group of principals can organi ze thenselves voluntarily to
retain the residuals of their own efforts (1990:24-25).
But we have nade very little progress towards a conpl enentary
theory of collective action by which individuals organize to
avoi d the enforcenent of others' rules. Are, for exanple, the

internal dynamcs of Acheson's (1988) harbor gang—eol |l ectivities

organi zed to address the comrons probl ens of access and
exclusion—simlar to the internal dynamcs of a street gang—an
organi zation of "defiant individuals" (crimnals, if you wll)
whi ch, one recent study suggests, "nust continuously nediate its
own interests with those of the individual and coordi nate those
Internal tasks necessary for the success of its business
projects" (Sanchez Jankowski 1991:136)?

In short, is a theory of collective ruIe-break[QQ going to
look sinmlar to a theory of collective rule-naking? W suspect
not, but again, in nmarked contrast to traditional comron property
theory, we have very little a priori reasohing to even specify
the relations between individual self-interest and collective
Interests under conditions of\gﬁpgenously-enforced regul ati ons.
Sone have invoked a "safety-in-nunbers” proposition: individual
chances of detection decline as the nunber of illegal fishernen
I ncreases, inplying an identity of interests between individuals
and groups. But a very different internal dynamc would apply if
the penalty structure involved the revocation of a cooperatives'
license to punish illegal activity of individual nenbers. Again,

we suggest very sinply that there is a great deal of enpirical
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work that needs to be done.

This is true as well for the analysis of individual decision
making within "cultural units," although here we have sone very
val uabl e work by McCay as a guide. Witing of New Jersey fishing,
she suggests that "[p]iscatorial piracy is a customof Shoal
Fhrbor, a recurrent practice enbellished wth neani ng" (MQy
1984:22). The neaning, in brief, is one of den;ing, by and | arge,
Ie%itinacy to exogenous regul atory schenes. As such, the "culture
of piracy” alters the calculus of individuals: regulations are
ignored or violated not sinply when economc survival is at
stake, but by some as well "all of the time and when there are
other alternatives" (lbid.:22). And it affects the behavi or of
I ndi vidual s in groups, of collective action:

Wien piracy is a major commnity activity, they cooperate to

pay the costs of a watchman and, at tinmes, to share the

costs of fines (Ibid.:22). B

And, finally, the pirates of Shoal Harbor warn us agai nst
t he assunption that exogenous regul ations pronul gated to serve
the local common good—such as mninmal size limts of |obster—
%ﬁﬁ any nore acceptable than regul ati ons producing a |ocal "bad"-
-the closing of oyster beds, the allocation of resources to

sports fishermen. The "culture of piracy,” and the behavi oral

strategi es devel oped to reproduce that culture, are, she inplies,
I ndi scrimnate.
Fromthis rather casual assessnent of what we know and don't

know about enforcenent and avoi dance, we can lay out a very
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sinple tenplate for what we ought to look at (Fgure 1). W ought
to be examning, by way of summary, the avoi dance deci sions of
i ndi vi dual in i mredi ate production/consunption units, in |arger
soci al groups, and within perhaps an enduring cultural system
And we should pay attention to the nutual interaction of these
| evel s of anal ysis. Mreover, we should distingui sh exogenous
regul ati ons addressed to solving |ocal problens fromthose which
are likely to attenuate local problens. But finally, as MCay's
pirates denonstrate, we should anal yze the rel ati onshi ps between
these classes of external regul ations.

A prelimnary look at a Mexican shrinp fishery can further
Illustrate this last point, as well as suggest sone of the
enpirical variation likely to be uncovered when serious attention

Is given to theories of enforcenment and avoi dance.
Total Gain Maxim zation: The Mexican Case

Shrinp resources in Mexico have a somewhat peculiar status.

They are reserved by law for the "reform sector,” of fishernen

—

organi zed in state-licensed cooperatives, both for small-boat

i nshore and near-shore fisheries and offshore, industrialized
trawl ers (cf. McGoodwi n 1987; McQuire 1983, 1991). At the sane

tine, shrinp are a cornerstone of Mexico's export econony, and as

such, nust be narketed through state-run packing and distribution

facilities. Fishermen, in turn, receive a controlled price for

their catch, well bel ow an open nmarket price. The stage is set—
e——
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the incentives are there—for ranpant viol ation of these

marketing restrictions. Not surprisingly, this is exactly what we

find—but with sone peculiar twsts which, we suggest, have
inplications for the way we think about enforcenent and
avoi dance.

First, fromour very prelimnary understanding of the
system it appears that it is the fish inspecfo(s, not the
fishernen, who nust cal culate the probabilities of being
det ect ed—aught by their supervisors for tipping off black

narketeers regarding patrol boat activity.

The foll ow ng—+el atively common know edge and quite readily

reported to us by fishernen in Quaymas, md-way up the Qulf of
Cal i forni a—appears to be what is going on. A handful of
guateros, |oosely, "snugglers," enlist small-boat fishermen to

participate in two illegal activities: (1) shrinping during the
= -

| egal fishing season but turning their catch over to the guateros

rather than the cooperatives; and (2) fishing in the near-shore
waters after the season has been officially closed to the small -
boat sector, and again, marketing their catch to the snugglers,
purchasing illicit shrinp for roughly 30% nore than the

et ,
governnent-control | ed | anding price, guateros then—for a fee—

——DE

have their supply packed at one of several plants owned by

JESESEESS

conf ederations of cooperatives, thus receiving an officially-
recogni zed tradenmark (including, sone report, the governnent's
own "QCcean Garden" |abel) and the proper docunentation for

exportation.
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There are sone additional permutations. There are |icensed
"cooperatives" with no fishermen and no gear, except for the
proper export docurments. There are diversions of export-destined
shrinp to internal nmarkets. There is, reportedly, a w despread

practice of off-loading shrinp fromtrawers to "499§Q§§9"

processi ng boats at sea, again subverting theﬁgi[Lgial packi ng

and narketing channel s—and thefgLLLpiaIIy-controlled price..

Enf or cenent / avoi dance t heori es—even though there appears to
be little of either going on here—alerts us to a nunber of
I nteresting questions about the system S gnificantly, what are
the actual transactions costs—bribes." if you wll—ef rule-
breaki ng? Is the magnitude of loss to the governnent-controlled
distribution systemby the bl ack market conpensated for by
gains fromreduced |evels of enforcenent? Are fishernen saving
significant resources by—apparent|y—aot having to expend time
and effort in avoi dance activities? Are there econom c—and
ecol ogi cal —gai ns achi eved by, in essence, reallocating sone of
the potential catch of offshore trawlers to the—perhaps—ore
efficient and | ess destructive snall-boat sector? And, as posited

inthe literature on organi zed crine, does the guatero-fishermen

"organi zation" approach nvnogoly conditions, driving conpetitive
illegal fishermen out of the system reducing, in fact, the
overqll level of illicit fishing (cf. Buchanan 1980; Schelling
1980)? Is product quality control maintained in the black market
preci sely because there appears to be little effort to contro

t hat nar ket ?
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Does this system in short, approach a "total gains
maxi m zation regine," rather than, at first glance, sinply a
system of corruption?

But there are some critical questions whi ch economc
theories of enforcenent and avoi dance, and Buchanan's economc
approach to the nob, would not immediately pose. Prinarily, these

concern to inplications of the systemon the structure of |ocal

comunities and on the é%%%L activities of small -boat
cooperativese There is likely to be substantial economc
differentiation occurring between those who play the gane
ngally—ﬁarketing their catch at controlled prices to
gover nnent - appr oved cooper ati ves—and those who channel their
catch through, the black narket. This differentiation, noreover,
is likely to occur within cooperatives, wth sone nmenbers
choosing to play the gane legally, sonme choosing "piracy." And,
to the extent that shrinp caught by cooperative nmenbers during
the legal season are diverted to black market channel s,
cooperative earnings and operating capital will be affected.
Utinately, then, the question is this: does what may be a
"total gain" regine debilitate the local organization of fishing?
Do the institutions for rul e-breaking destroy the institutions
for rule-making, the local efforts of cooperatives to nanage

their own affairs?
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Concl usi ons

V¢ suggested at the outset, wthout, to be sure, docunenting
the point, that anthropol ogists have given insufficient attention
the "Leviathan,"” to systens of external regul ation. Wether or
not such systens "work," they are nonethel ess commonpl ace and
persistent. Thus we have suggested that serious attention ought
to be paid to theories of enforcenent and avoi dance, fledgling
efforts by economsts to nodel the costs and benefits of
regul ation. There are anthropol ogi cal contributions to be made in
enbel |'i shing such theories, but, as we just suggested, and as
McCay has earlier discovered, there are critical inplications for
the anthropol ogi sts' own preferred domain: the anal ysis of |ocal -

| evel managenent regi nes.
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