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Common-interest developments house tens of millions of Americans and increasingly assign homeowners’ associations functions once performed by municipalities. This Article examines physically gated communities as a particularly visible subset of that broader system. It argues that mandatory private residential governance can provide valued services while also creating problems of accountability, amendment, public access, and regional coordination. The Article combines doctrinal analysis, institutional theory, and descriptive housing data; because no national dataset precisely enumerates gated communities, its population estimates are presented as approximations rather than census counts.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          
The Article also presents a stylized voting model showing how amendment provisions measured against all eligible owners can create institutional lock-in when participation is low. The model is illustrative rather than predictive: its central result follows from the interaction among the denominator, the approval threshold, turnout, and support among participating owners. The Article then evaluates state and local reforms, including judicial threshold-reduction procedures, quorum-sensitive voting rules, transparency protections, and prospective infrastructure conditions. Its contribution is to connect property theory, commons governance, local-government law, and democratic accountability without treating either privatization or municipal control as categorically superior.
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[bookmark: __RefHeading___Toc1629_2291073816]1. Introduction 
Contemporary legal and socio‑political scholarship is increasingly compelled to confront the institutional realities of local democratic erosion. For much of the twentieth century, theories of local governance assumed a contiguous public sphere in which municipal oversight, public investment, and open civic spaces provided the infrastructure for democratic participation. This assumption has obscured a quieter but more pervasive transformation occurring at the micro‑institutional level: the privatization of civic space and the devolution of local governance into gated residential enclaves.
The rapid expansion of common-interest developments (CIDs) has reconfigured residential governance in the United States. The Foundation for Community Association Research estimates that, in 2024, approximately 77.1 million Americans lived in 369,000 community associations encompassing 28.8 million housing units.[footnoteRef:1] Those figures cover planned communities, condominiums, and cooperatives; they do not measure physically gated communities. Gated developments are analyzed here as an intensified form of a broader system of mandatory private residential governance.[footnoteRef:2] [1:  Foundation for Community Association Research, 2024 U.S. NATIONAL AND STATE STATISTICAL REVIEW 3 (2025) (reporting 369,000 associations, 28.8 million units, and 77.1 million residents for 2024).]  [2:  See generally MARGARET KOHN, BRAVE NEW NEIGHBORHOODS: THE PRIVATIZATION OF PUBLIC SPACE (2004); DON MITCHELL, THE RIGHT TO THE CITY: SOCIAL JUSTICE AND THE FIGHT FOR PUBLIC SPACE (2003).] 

[bookmark: _Hlk238714296]Scholars have interpreted this transformation through multiple disciplinary lenses. Urban studies research emphasizes fragmentation and spatial inequality, documenting how gated communities reshape metropolitan landscapes and reinforce socioeconomic segregation.[footnoteRef:3] Socio-legal scholarship analyzes homeowners’ associations (HOAs) as forms of private government, highlighting their rule-making, enforcement, and dispute-resolution authority. Although HOAs are private entities rather than municipalities, their powers and procedures are shaped by state statutes, recorded covenants, and judicial review.[footnoteRef:4] Political theorists examine the implications for democratic participation and public space, questioning whether privatized governance can sustain the conditions necessary for meaningful citizenship. Meanwhile, proponents of privatized governance draw on Coasean transaction-cost logic, Tieboutian sorting, and the broader law-and-economics movement to argue that CIDs provide efficient, locally responsive alternatives to municipal administration.[footnoteRef:5]  [3:  See generally Edward J. Blakely & Mary Gail Snyder, FORTRESS AMERICA: GATED COMMUNITIES IN THE UNITED STATES (1997); Thomas W. Sanchez & Robert E. Lang, Gated Communities and the Decline of Urban Connectivity, in NEIGHBORHOODS IN THE NEW ERA OF ISOLATION 97 (Jill Gross & Robert Rothenberg eds., 2005).]  [4:  See generally Evan McKenzie, PRIVATOPIA: HOMEOWNER ASSOCIATIONS AND THE RISE OF RESIDENTIAL PRIVATE GOVERNMENT (1994).]  [5:  See R.H. Coase, The Problem of Social Cost, 3 J.L. & Econ. 1 (1960); Charles M. Tiebout, A Pure Theory of Local Expenditures, 64 J. Pol. Econ. 416 (1956).] 

This Article evaluates private residential governance as an institutional arrangement created and bounded by public law. HOAs regulate land use, collect mandatory assessments, maintain common infrastructure, and may impose fines or liens. Those powers resemble some municipal functions, although HOAs remain private entities for most constitutional purposes. By integrating property theory, Elinor Ostrom’s commons framework, and a stylized model of amendment rules, the Article asks when private ordering remains adaptable and accountable to the residents it governs.
The central claim is that mandatory common-interest governance redistributes authority between public and private institutions. The Article’s legal analysis therefore concerns HOAs and other mandatory associations generally, while physical gating supplies a narrower case study of exclusion, street connectivity, and civic space. This distinction matters: not every HOA is gated, not every access-controlled residence is governed by an HOA, and evidence concerning one category cannot automatically be generalized to the others.
The Article makes four contributions. First, it assembles available industry and government data to describe the scale of common-interest development and the more uncertain scale of physical gating. Second, it synthesizes urban-studies, property, local-government, and commons scholarship into an institutional account of HOA authority. Third, it formalizes a narrower claim: when governing documents require approval from a supermajority of all owners, low turnout can make amendment arithmetically impossible, while larger associations can make a below-expectation voting event increasingly unlikely under specified assumptions. Fourth, it identifies reforms that preserve private management while improving transparency, collective choice, and coordination with public infrastructure.
The Article proceeds in ten parts. Section 2 traces the historical development of common-interest governance. Section 3 reviews scholarship on urban fragmentation, private government, commons theory, and privatization. Section 4 explains the descriptive sources, legal method, and limitations. Section 5 identifies supported evidence concerning institutional scale, governance displacement, participation, civic insulation, and fiscal coordination. Section 6 develops a stylized, conditional model of amendment lock-in. Sections 7 and 8 examine statutory variation, private-government theory, state action, and judicial review. Section 9 evaluates land-use, access, amendment, and eminent-domain mechanisms. Section 10 proposes a polycentric framework with safeguards for participation, reliance, and constitutional limits.
[bookmark: __RefHeading___Toc1631_2291073816]2. The Historical Evolution of Common‑Interest Developments 
The modern proliferation of common‑interest developments (CIDs) represents a fundamental structural shift in how residential space is conceptualized, financed, and governed in the United States. Understanding this transformation requires tracing the historical conditions that enabled privatized residential governance and the legal innovations that institutionalized it.
In the mid‑twentieth century, suburban expansion was driven by public investment. Municipalities financed roads, sewers, parks, schools, and utilities through property taxes, municipal bonds, and state and federal transfers. The post‑World War II suburban boom—facilitated by Federal Housing Administration mortgage insurance and the Interstate Highway System—extended this publicly funded infrastructure model into newly developed areas. Cities annexed unincorporated land, extended utility lines, and financed these improvements through long‑term debt backed by anticipated growth in the property‑tax base.
By the 1970s and 1980s, however, this model came under severe fiscal strain. A series of municipal fiscal crises—most dramatically New York City’s near‑bankruptcy in 1975—combined with taxpayer revolts that sharply constrained local revenue. California’s Proposition 13 (1978) capped property‑tax rates and limited annual assessments, undermining the primary revenue source for municipal infrastructure. Similar measures followed in Massachusetts (Proposition 2½, 1980), Oregon (Measure 5, 1990), and other states. Municipalities confronted a paradox: demand for suburban growth remained high, but the fiscal capacity to support it had collapsed.
The solution was to offload the capital costs of new infrastructure onto private developers. Rather than building roads, sewers, and stormwater systems themselves, municipalities conditioned subdivision approval on developers financing and constructing these improvements. This practice—exactions and impact‑fee financing—shifted the upfront costs of growth from the public to the private sector. Developers were permitted, and increasingly required, to build large master‑planned subdivisions on the condition that they construct and maintain their own roads, stormwater systems, street lighting, and recreational facilities.
This arrangement solved an immediate fiscal problem for municipalities: they could approve new housing without incurring the capital costs of extending public infrastructure. But it created a long‑term governance problem. Once the developer completed construction and sold the last lot, who would maintain the infrastructure? Who would repair the roads, manage stormwater ponds, replace streetlights, and maintain parks and amenities?
The answer, pioneered in the 1960s and standardized by the 1980s, was the homeowners’ association. Developers turned to the legal mechanism of the equitable servitude—a property‑based contractual obligation that runs with the land—to bind all future purchasers to a governance regime. Through recorded Covenants, Conditions, and Restrictions (CC&Rs), developers created mandatory corporate entities (HOAs) and required every buyer to become a member. CC&Rs authorized HOAs to collect assessments, enforce architectural and conduct rules, maintain common property, and—crucially—own and maintain infrastructure that would otherwise have been public.
What began as a fiscal workaround evolved into a durable parallel governance structure. The Foundation for Community Association Research estimates that 365,000 associations governed 28.2 million units and 75.5 million residents in 2023; its 2024 estimate increased to 369,000 associations, 28.8 million units, and 77.1 million residents. These industry estimates describe all community associations and should not be treated as counts of physically gated communities.
These arrangements transferred responsibility for infrastructure maintenance, security services, recreational facilities, and land-use regulation from municipal governments to private associations. Supporters argued that CIDs increased efficiency, reduced public expenditures, and aligned governance decisions with resident preferences[footnoteRef:6]. By tying service costs directly to beneficiaries and allowing residents to customize their governance environment, CIDs were said to solve collective-action problems that plagued municipal provision. [6:  See generally Robert H. Nelson, PRIVATE NEIGHBORHOODS AND THE TRANSFORMATION OF LOCAL GOVERNMENT (2005); Ron Cheung & Rachel Meltzer, Why and Where Do Homeowners Associations Form?, 16 Cityscape 69 (2014); Ron Cheung & Rachel Meltzer, How Are Homeowners Associations Capitalized into Property Values?, 46 Regional Science and Urban Economics 93 (2014).] 

Critics countered that privatized residential governance contributed to spatial fragmentation, reduced social integration, and weakened participation in broader civic institutions. Urban scholars argued that gated communities reinforce socioeconomic segregation and alter patterns of civic engagement by concentrating resources and decision-making authority within privately governed jurisdictions. Political theorists warned that the withdrawal of the affluent into privatized enclaves undermines support for public goods and erodes the shared spaces essential for democratic encounter[footnoteRef:7]. [7:  See generally NICHOLAS BLOMLEY, LAW, SPACE, AND THE GEOGRAPHIES OF POWER (1994); MARIANA VALVERDE, EVERYDAY LAW ON THE STREET: CITY GOVERNANCE IN AN AGE OF DIVERSITY (2012).] 

The civic significance of this transformation extends far beyond housing policy. Streets, parks, sidewalks, and other shared spaces have historically served as sites of public interaction, political organizing, and democratic participation. The public forum doctrine protects expressive activity in traditional public spaces; the public trust doctrine safeguards certain resources for common use; zoning and land‑use law reflect democratic deliberation about the built environment. The transfer of governance authority over such spaces from public institutions to private associations raises fundamental questions about access, accountability, and the maintenance of a shared civic sphere.
Moreover, the historical evolution of CIDs reveals a path dependency that constrains contemporary reform. Once a developer’s CC&Rs are recorded and lots are sold, the terms of private governance become extraordinarily difficult to amend. As Section 6 demonstrates formally, supermajority voting requirements—typically two‑thirds to three‑quarters of all owners—interact with low turnout to produce institutional deadlock. The fiscal offloading mechanism that seemed efficient in the 1980s has, over subsequent decades, produced a governance structure remarkably resistant to democratic change.

[bookmark: __RefHeading___Toc1633_2291073816]3. Literature Review 
The contemporary rise of gated communities and privatized residential governance must be situated within a broader scholarly conversation about privatization, urban fragmentation, property theory, and democratic governance. Across multiple disciplines, researchers have examined how the transfer of authority from municipalities to private residential associations reshapes spatial organization, redistributes resources, and alters the conditions of civic life. This section reviews four bodies of literature that inform the article’s argument, identifying key insights and persistent gaps.
[bookmark: __RefHeading___Toc1635_2291073816]3.1 Urban Fragmentation and Spatial Inequality
Urban studies and geography have long emphasized that the built environment is not politically neutral. Spatial arrangements shape access, mobility, and opportunity, and gated communities intensify these effects by enclosing residential space and limiting permeability across neighborhoods. The gate functions not only as a physical barrier but also as a legal and social mechanism for sorting populations and regulating movement[footnoteRef:8]. [8:  Blakely & Snyder, supra note 3, at 1–3.] 

This literature highlights how enclosed developments contribute to metropolitan fragmentation. When streets, parks, and circulation routes are privatized or restricted, the city becomes more segmented and less connected. Such segmentation reinforces inequality by limiting access to shared resources and normalizing spatial separation. Blakely and Snyder’s foundational typology identified three forms of gated communities—lifestyle, prestige, and security—each reflecting distinct motivations for enclosure.[footnoteRef:9] [9:  Blakely & Snyder, supra note 3, at 38-46.] 

Existing scholarship associates gated-community development with suburbanization, growth, local fiscal conditions, and property-value concerns. The geographic distribution and social consequences of gated development vary across metropolitan contexts, and this Article does not independently test claims concerning civic engagement, charitable giving, or support for public-school funding. [footnoteRef:10] [10:  See generally Evan McKenzie, PRIVATOPIA: HOMEOWNER ASSOCIATIONS AND THE RISE OF RESIDENTIAL PRIVATE GOVERNMENT (1994).] 

Yet this literature has been less attentive to the internal governance structures of gated communities and the legal mechanisms that enable their exclusionary character. Urban studies scholarship tends to treat gated communities as spatial forms rather than institutional arrangements. The Article addresses this gap by analyzing HOAs as governance institutions with specific legal, democratic, and structural properties.
[bookmark: __RefHeading___Toc1637_2291073816]3.2 Private Government and Homeowners’ Associations
A second body of scholarship examines homeowners’ associations as private governments. HOAs regulate land use, collect assessments, enforce covenants, and administer common property, often exercising powers analogous to taxation, rule‑making, enforcement, and adjudication.
McKenzie’s Privatopia remains a leading study of HOAs as private governments, tracing their evolution from early restrictive covenants to the master-planned communities of the late twentieth century. McKenzie documented how developers used CC&Rs to maintain control after lots were sold, how state legislatures facilitated CID growth through enabling statutes, and how courts struggled to adapt traditional property doctrines to these hybrid governance forms.[footnoteRef:11] Nelson extended this analysis, arguing that private neighborhoods can provide public goods more efficiently than municipalities.[footnoteRef:12] This scholarship raises fundamental questions about voluntariness and consent. Supporters argue that residents choose these arrangements in exchange for amenities and protective rules. Critics respond that meaningful exit is often illusory: in many metropolitan regions, new single‑family housing is overwhelmingly organized through CIDs, leaving buyers with little practical choice. Once a home is purchased, the costs of exit—financial, social, and logistical—are substantial. [11:  Id.]  [12:  See generally Robert H. Nelson, PRIVATE NEIGHBORHOODS AND THE TRANSFORMATION OF LOCAL GOVERNMENT (2005).] 

Industry data underscore the democratic challenge: while residents value property-value protection, consistent participation in HOA governance remains low. The result is a governance structure that is private in legal form but public in practical consequence. The Article builds on this literature by formalizing the structural conditions that produce democratic deficits, showing how supermajority voting requirements interact with low turnout to produce mathematical lock-in.
[bookmark: __RefHeading___Toc1639_2291073816]3.3 Commons Theory and Collective Governance
Commons scholarship offers an alternative framework for understanding shared resources. Rather than assuming that collective goods must be privatized or administered by the state, this literature demonstrates that communities can sustain durable governance through rules, monitoring, reciprocity, and institutional design.[footnoteRef:13] [13:  See generally Elinor Ostrom, GOVERNING THE COMMONS: THE EVOLUTION OF INSTITUTIONS FOR COLLECTIVE ACTION (1990); Elinor Ostrom, UNDERSTANDING INSTITUTIONAL DIVERSITY (2005).] 

Elinor Ostrom’s work showed that common‑pool resources can be managed sustainably without privatization or state coercion, provided certain design principles are met: clearly defined boundaries, congruence between rules and local conditions, collective‑choice arrangements, effective monitoring, graduated sanctions, low‑cost conflict resolution, and nested governance structures.
This perspective is especially useful for evaluating gated communities because it reveals the limits of exclusion as a governance solution. While gated communities may successfully manage internal amenities, they often do so by externalizing costs onto the broader public realm—reducing pressure on municipalities to maintain public parks, sidewalks, and infrastructure.
When evaluated against Ostrom’s design principles, modern HOAs exhibit a profound structural asymmetry. CIDs satisfy Ostrom’s principles of boundaries and congruence but systematically fail on collective‑choice arrangements. Residents lack meaningful authority to modify governing rules, which are locked in by developer‑designed CC&Rs and supermajority amendment requirements. Monitoring is outsourced to management firms and security contractors rather than rooted in horizontal reciprocity.
Commons theory therefore provides a diagnostic standard for evaluating whether private governance supports sustainable collective life or merely shifts burdens onto public systems. The Article extends this literature by formalizing the collective‑choice failure using a discrete‑time Markov chain that maps the structural bottlenecks trapping associations in institutional stasis.
[bookmark: __RefHeading___Toc1641_2291073816]3.4 Neoliberalism and Privatization
A final body of literature situates gated communities within the broader turn toward neoliberal governance. In this account, privatized residential development reflects a political-economic rationality that extends market logic into domains previously governed by public norms. The state does not disappear; rather, it reorganizes authority by delegating functions to private actors while maintaining the legal infrastructure that enables those arrangements.[footnoteRef:14] [14:  See generally David Harvey, A BRIEF HISTORY OF NEOLIBERALISM (2005); Wendy Brown, UNDOING THE DEMOS: NEOLIBERALISM’S STEALTH REVOLUTION (2015).] 

Neoliberalism reframes residents as consumers selecting governance bundles, privatizes public space, and shifts accountability from democratic deliberation to contractual enforcement. The proliferation of gated communities reflects this rationality: municipalities facing fiscal constraints embraced privatized solutions; state legislatures enacted CID enabling statutes; courts enforced restrictive covenants; and federal housing policy effectively mandated HOA governance for large subdivisions.
Critics argue that this shift weakens democratic accountability and obscures the public costs of private governance. One underexplored cost, examined in Section 5, is fiscal: when affluent households move into gated communities that provide their own internal infrastructure, municipal tax bases shift, and public services must be maintained across a changing landscape. This fiscal feedback loop reinforces spatial inequality over time.
Neoliberal delegation creates an institutional paradox: while designed to optimize private efficiency, the resulting governance structures lack mechanisms for democratic adaptation. The Article’s Markov chain model (Section 6) provides a formal demonstration of this paradox, showing how property‑bound contracts and supermajority thresholds lock communities into static legal frameworks.

[bookmark: __RefHeading___Toc1643_2291073816]4. Methods and Data 
This Article uses an interdisciplinary legal method combining doctrinal analysis, institutional comparison, descriptive secondary data, and a stylized mathematical model. It does not present original causal research, and the mathematical component is not an empirical estimate of actual amendment success. Its purpose is to identify how particular legal rules allocate authority and how specified voting provisions operate under transparent assumptions.


[bookmark: __RefHeading___Toc1645_2291073816]4.1 Research Design
The research design is interpretive and comparative rather than experimental. The goal is not to test a causal model using original survey data, but to synthesize existing legal, institutional, and demographic evidence into a coherent account of gated communities as governance structures. The analysis compares doctrinal rules, governance arrangements, and statistical patterns to evaluate how private residential institutions operate within the broader legal order[footnoteRef:15]. [15:  See generally Neil K. Komesar, IMPERFECT ALTERNATIVES: CHOOSING INSTITUTIONS IN LAW, ECONOMICS, AND PUBLIC POLICY (1994).] 

This approach is appropriate given the Article’s central questions, which concern the institutional effects of privatized residential governance on democratic participation, public space, and civic integration. Addressing these questions requires integrating multiple forms of evidence: legal doctrine, to understand the formal powers and constraints of HOAs; demographic and housing data, to establish the scale and distribution of CIDs; institutional theory, to analyze governance structures; and formal modeling, to demonstrate the mathematical properties of supermajority voting rules.
No single method could adequately address these questions in isolation; the mixed‑methods design is therefore essential to the article’s analytic goals.
[bookmark: __RefHeading___Toc1647_2291073816]4.2 Data Sources
The descriptive component relies on the Community Associations Institute’s national statistical review and publicly available U.S. Census Bureau materials, including the American Housing Survey (AHS) and American Community Survey (ACS). CAI provides the most frequently cited national estimates of associations, units, and residents, but it is an industry-sponsored source. The AHS asks whether a respondent’s community is gated or enclosed to restrict nonresident access, but that variable does not by itself establish HOA governance or distinguish every type of controlled-access housing. The Article therefore uses these sources to establish scale and uncertainty, not a precise count of residents governed by gated HOAs.[footnoteRef:16] [16:  Community Associations Institute, 2024 Fact Book: Statistical Review for Association Data (2024); U.S. Census Bureau, 2021 American Housing Survey Items Booklet, items GATED2 & GATED2V (2022); U.S. Census Bureau, American Community Survey (ACS), https://www.census.gov/programs-surveys/acs.] 

· CAI Statistical Review: The most comprehensive industry dataset on the number of community associations, associated housing units, and resident populations. Data are collected through surveys of association managers, developers, and state‑level industry groups. Although industry‑sponsored, these data are widely used in academic research and represent the best available estimates of CID scale.
· American Housing Survey (AHS): Provides detailed information on housing characteristics and neighborhood conditions, including (in certain survey years) the presence of physical gating or access controls.
· American Community Survey (ACS): Offers annual estimates of household size, income, and demographic characteristics, enabling population estimates and demographic analysis.
The legal analysis draws on case law, state statutes, and scholarly commentary on land use, public access, and property governance. This includes doctrines related to zoning, public forums, public trust, eminent domain, and constitutional limits on private exclusion. The comparative analysis of German and Canadian law relies on secondary sources and translated legal materials, including decisions of the German Federal Constitutional Court and Canadian appellate courts.
[bookmark: __RefHeading___Toc1649_2291073816]4.3 Formal Modeling Approach
The Article uses a three-state diagram— institutional inertia, mobilization, and successful amendment—to organize the governance process, and a separate binomial model to illustrate the voting threshold. The transition diagram is a conceptual framework; its probabilities are not estimated from longitudinal HOA data. The binomial calculation is conditional on independent and homogeneous voting behavior and is used only to show the consequences of a specified threshold, turnout rate, and support rate.
Model parameters are drawn from empirical estimates:
· Supermajority threshold v: Treated as a scenario parameter. The illustrations examine supermajority provisions in which the required affirmative votes are measured against all eligible ownership interests; actual thresholds and denominators vary across declarations and state law.
· Turnout fraction k: Treated as a scenario parameter representing the proportion of eligible ownership interests that cast valid ballots. Because nationally representative ballot-level data on HOA amendment turnout are not readily available, the Article does not treat any selected turnout value as a national estimate.
· Individual reform probability pr: Treated as a variable to examine conditions under which reform is mathematically possible or impossible.
Large deviations theory is well suited to this setting because reform constitutes a rare event: achieving a high voting threshold despite low turnout. The Kullback–Leibler divergence D(a ∥ b) measures the information‑theoretic distance between the observed vote distribution and the distribution required to satisfy the supermajority threshold, providing a rigorous bound on the probability of success.
The model is not calibrated to a national dataset of HOA elections or amendments. No publicly available, nationally representative dataset identified for this Article reports, for each association, the applicable amendment denominator, required approval fraction, number of eligible voting interests, ballots cast, affirmative votes, proposal characteristics, and amendment outcomes. Accordingly, v, k, and prp_rpr​ are scenario parameters. The model establishes the conditional legal and arithmetic implications of specified voting rules; it does not estimate national turnout, owner preferences, amendment-success rates, or the causal effect of supermajority provisions on civic participation.
[bookmark: __RefHeading___Toc1651_2291073816]4.4 Limitations
Several limitations warrant acknowledgment.
First, national data on physically gated communities remain incomplete. No single public dataset cleanly identifies residences that are both access-controlled and governed by mandatory common-interest associations. The Article therefore does not offer a national gated-community population count.
Second, the empirical analysis is descriptive rather than causal. The data reveal correlations between gated‑community residence and outcomes such as lower civic participation or reduced support for public goods, but they do not definitively establish causation. Self‑selection may play a role: individuals who prefer limited government may be more likely to choose gated communities. The Article treats these patterns as suggestive rather than determinative.
Third, the formal model is intentionally stylized. It assumes independent voting decisions and treats turnout and support as fixed inputs, although actual campaigns are strategic, correlated, and affected by proxies, electronic voting, quorum rules, solicitation practices, and issue salience. The transition probabilities are not estimated from longitudinal association-level data, and successful reform need not be permanent. The model therefore demonstrates conditional properties of particular voting rules; it does not predict the outcome of a given association, establish why owners participate, show that owners perceive reform to be futile, or establish that amendment thresholds cause nonparticipation.
Fourth, the legal analysis focuses primarily on U.S. law, with brief comparative references to German and Canadian approaches. A more comprehensive comparative study would examine additional jurisdictions. The comparative analysis here is intended to illustrate that the democratic deficits observed in U.S. gated communities are not inevitable, not to provide a full account of alternative regulatory models.

[bookmark: __RefHeading___Toc1653_2291073816]5. Descriptive Evidence and Institutional Scale
The available evidence indicates that common-interest developments are a major form of residential governance. The narrower prevalence of physical gating is harder to measure. This section therefore distinguishes well-supported national CID totals from composite estimates of access-controlled housing and treats claims about civic and fiscal effects as hypotheses supported to varying degrees by existing studies.
[bookmark: __RefHeading___Toc1655_2291073816]5.1 The Scale of Gated Communities
The first point is scale. Common-interest developments house a substantial portion of the U.S. population, while physically gated communities constitute a less precisely measured subset.
The Foundation for Community Association Research’s 2024 review estimates 369,000 community associations, 28.8 million housing units, and 77.1 million residents. Those industry figures concern all community associations. Because AHS controlled-access responses measure a different housing category, the two sources are not combined into a gated-HOA population estimate.
Combining institutional association counts with physical-access categories would measure different populations and convey false precision. The analysis therefore reports no point estimate for the number of residents of physically gated HOAs.
This scale matters because private residential rules affect housing access, infrastructure maintenance, and daily governance. Claims about state or metropolitan gating rates, however, should be made only when supported by a disclosed AHS tabulation or another geographically representative dataset. The present evidence establishes national significance, not a verified one-in-five rate for each listed state.
Existing scholarship commonly treats gated development as a mechanism of residential sorting, but the form and degree of sorting vary by region, housing type, and local housing market. This Article does not present a national causal estimate of the relationship between physical gating and socioeconomic segregation.
Gated developments may concentrate amenities, governance authority, and residential resources within privately controlled areas. Whether and to what extent such arrangements independently reinforce metropolitan income inequality or residential segregation remains an empirical question beyond the descriptive evidence assembled here. A calculated average based on estimated units, population, and association counts should not be interpreted as a representative community size. Without the underlying distribution, it cannot establish that participation barriers are institutional rather than related to community scale or composition.
[bookmark: __RefHeading___Toc1657_2291073816]5.2 Governance Displacement
The second finding is governance displacement. Homeowners’ associations commonly perform functions that, depending on the jurisdiction and development arrangement, may otherwise be provided or regulated by local government, including: road and park maintenance, security provision, amenity management, and land‑use regulation and rule enforcement.
This arrangement reallocates some governance and infrastructure costs into private, fee-based systems. The degree of public oversight varies across state statutory regimes, municipal approvals, governing documents, and available judicial remedies.
HOA assessments represent a substantial private fiscal system, but multiplying a national median fee by every fee-paying household is not an estimate of aggregate revenue unless the fee distribution and covered population are aligned. HOA assessments constitute a substantial form of household expenditure, but the Article does not estimate national aggregate HOA revenue. A calculation that multiplies a national median or typical fee by all potentially fee-paying households does not account for variation in assessment levels, association membership, payment obligations, delinquencies, or the population actually represented by the selected fee statistic. Any aggregate figure should therefore be presented only as an illustrative sensitivity calculation, with inputs and limitations disclosed in Appendix A. 
This arrangement may create what scholars and residents describe as a “double-payment” concern: residents may pay association assessments for privately maintained infrastructure while also paying general municipal taxes. HOA assessments are not taxes, however, and the scope of municipal services received varies by jurisdiction and development agreement. HOA fees do not replace taxes; they supplement them. Private association governance does not eliminate residents’ reliance on public functions such as emergency response, schools, courts, regional transportation, and general municipal administration. Whether privately governed development reduces political support for public services or diminishes public-sector resources requires jurisdiction-specific fiscal and political evidence. 
Governance displacement also affects accountability. Unlike municipal bodies, HOAs ordinarily are not subject to general public-records laws applicable to government agencies. State statutes nevertheless vary substantially in the meeting-notice, records-inspection, election, hearing, fine, lien, and dispute-resolution protections they impose on common-interest communities. The procedural comparison should therefore be made through state-specific examples rather than a nationwide categorical assertion. Privatized residential governance is not an absence of government but a different arrangement of administrative power, one that often operates with fewer transparency requirements and limited judicial oversight.
[bookmark: __RefHeading___Toc1659_2291073816]5.3 Democratic Deficits
The third concern is the possibility of democratic deficit. Although gated communities are often justified as voluntary arrangements reflecting resident preferences, participation in HOA governance may be uneven and, in some associations, insufficient to satisfy quorum or amendment requirements.
Association-level studies and reported disputes identify participation difficulties in some communities, but the available sources do not support a nationally representative turnout rate. The analysis therefore focuses on institutional conditions that can impede participation: low or uneven attendance at membership meetings, uncontested elections or reliance on a small group of recurring participants, and difficulty meeting quorum or all-owner approval requirements.
Association governance commonly delegates substantial authority to elected boards and managers. The degree of member participation, transparency, publication of minutes, availability of internal review, and access to independent dispute resolution vary across associations and state legal regimes. Depending on the governing documents and applicable state law, associations may impose fines, record liens for unpaid assessments, and in some circumstances pursue foreclosure. Because these remedies can materially affect a homeowner’s housing security, their use raises questions about notice, hearing, proportionality, judicial review, and practical exit costs. [footnoteRef:17] [17:  Kohn, supra note 2, at 122–28; see also Evan McKenzie, PRIVATOPIA: HOMEOWNER ASSOCIATIONS AND THE RISE OF RESIDENTIAL PRIVATE GOVERNMENT (1994); Restatement (Third) of Property: Servitudes §§ 6.2, 6.5–6.7 (Am. L. Inst. 2000).

] 

The practical significance of consent depends partly on local housing supply. In markets where new single-family development is frequently organized through common-interest structures, buyers may face a choice among associations rather than between association and nonassociation housing. Because prevalence varies by jurisdiction, this Article treats constrained choice as a market-specific concern rather than a national empirical finding. Once a home is purchased, exit commonly entails substantial financial, social, and logistical costs.
The deeper issue is temporal. A governance arrangement to which residents nominally consented at purchase may no longer reflect their preferences years later. Where governing documents require supermajority approval measured against all eligible owners, low participation can make institutional change arithmetically impossible; the applicable threshold and denominator, however, vary across declarations and jurisdictions. This temporal gap between initial consent and ongoing governance is undertheorized in the literature and central to the democratic deficits documented here.
[bookmark: __RefHeading___Toc1661_2291073816]5.4 Civic Insulation
The fourth finding is civic insulation. Physical gating and restrictive CC&Rs may contribute to residential sorting and may be associated with socioeconomic or demographic homogeneity. The extent and causal direction of those relationships vary by metropolitan context, housing price, development type, and resident self-selection. By controlling architectural aesthetics, vehicular access, and behavioral norms, gated communities isolate residents from the heterogeneity of broader municipal life. Critics argue that extensive privatization of residential amenities and governance can weaken habits of shared civic responsibility by recasting some collective goods as services purchased through fees. [footnoteRef:18] [18:  Edward J. Blakely & Mary Gail Snyder, FORTRESS AMERICA: GATED COMMUNITIES IN THE UNITED STATES (1997); see also Evan McKenzie, PRIVATOPIA: HOMEOWNER ASSOCIATIONS AND THE RISE OF RESIDENTIAL PRIVATE GOVERNMENT 186-191(1994).] 

Existing scholarship associates gated development with spatial sorting and reduced urban connectivity, but the evidence does not establish that gating itself causes lower charitable giving, political participation, or support for schools. Selection effects, municipal fragmentation, income, and regional development patterns are plausible alternative explanations. The strongest supported propositions are therefore narrower: gating can restrict physical permeability and nonresident access; private amenities can change residents’ experience of municipal services; and homogeneous residential sorting may affect opportunities for cross-group encounter. [footnoteRef:19] [19:  See generally Edward J. Blakely & Mary Gail Snyder, FORTRESS AMERICA: GATED COMMUNITIES IN THE UNITED STATES (1997); Evan McKenzie, PRIVATOPIA: HOMEOWNER ASSOCIATIONS AND THE RISE OF RESIDENTIAL PRIVATE GOVERNMENT (1994).
] 

The built environment reinforces these patterns. Some gated developments restrict through-access and can alter local street connectivity by using access controls, private roads, cul-de-sacs, or limited entry points. This reduces opportunities for interaction with non-residents and weakens the experience of the city as an interconnected whole.
Legal restrictions amplify the insulation effect. Some association governing documents regulate political signs, gatherings, and use of common areas. The enforceability of such restrictions depends on the declaration, applicable statutes, state constitutional law, and any relevant judicial precedent.
Such restrictions may burden political speech and assembly, particularly when association-controlled common areas function as important sites of resident communication; the legal analysis is jurisdiction-specific. Combined with low participation rates, they create a governance environment resistant to contestation and insulated from democratic change.
[bookmark: __RefHeading___Toc1663_2291073816]5.5 Municipal Fiscal Dynamics
The fifth concern involves potential municipal fiscal effects. Common-interest developments may shift particular infrastructure, maintenance, and amenity costs into privately financed arrangements, but the fiscal consequences for municipalities vary across local tax systems, development agreements, service obligations, and regional conditions.
Residents pay municipal property taxes while also paying HOA assessments for private infrastructure. The possibility that privately financed amenities affect residents’ preferences concerning municipal bonds, tax increases, or public-infrastructure spending is a plausible hypothesis. This Article does not test that hypothesis with individual-level voting, survey, or fiscal data. HOA assessments represent a significant category of private household expenditure. Appendix A provides a transparent sensitivity calculation but does not offer a national estimate of aggregate association revenue.
In some metropolitan settings, uneven private provision of amenities may coexist with unequal public-infrastructure conditions. Establishing whether common-interest development causes fiscal decline in surrounding areas would require comparative local fiscal analysis not undertaken here. Municipalities must maintain regional infrastructure—roads, transit, emergency services—even as affluent residents withdraw into privatized systems and resist tax increases.
A potential feedback mechanism warrants further study: if private provision is concentrated among higher-income residents, disparities in amenities and infrastructure may become more visible across a metropolitan area. The present Article identifies this as a theoretical and empirical research question, not as a demonstrated causal sequence.
Municipalities may use subdivision regulation, development agreements, impact fees, access conditions, and infrastructure-dedication requirements to coordinate new development. The legality and bargaining effects of those tools vary with state enabling law, local market conditions, and constitutional exactions doctrine; this Article does not claim a uniform allocation of bargaining power.
The fiscal dynamics of gated communities also raise interjurisdictional equity concerns. Where local tax jurisdictions and regional service systems do not align, residential development may raise interjurisdictional equity questions concerning the financing of transportation, emergency services, watershed infrastructure, and other shared systems. Whether a particular gated development creates such an externality requires local fiscal analysis. This mismatch between service consumption and tax contribution is a fiscal externality poorly addressed by current local‑government finance structures.

[bookmark: __RefHeading___Toc1665_2291073816]6. A Stylized Model of Amendment Lock-In

The interaction of private governance, collective-choice rules, and resident participation can create institutional lock-in. The relevant mechanism is specific rather than universal: a governing document that measures amendment approval against all eligible ownership interests may make passage impossible when turnout is lower than the required approval fraction.

HOAs vary considerably in design, participation, and adaptability. Some provide responsive local management; others combine durable developer-drafted rules with amendment procedures that are difficult to satisfy. Ostrom’s collective-choice principle supplies a useful evaluative question: can affected owners meaningfully participate in modifying the rules that govern them? The answer depends on the declaration, state law, voting procedures, and actual participation.

A stylized model separates four variables that ordinary doctrinal discussion can obscure: the approval threshold, the denominator against which it is measured, turnout, and support among participating owners. The state diagram organizes a single amendment episode; the binomial calculation illustrates conditional voting probabilities. Neither component is calibrated to national HOA data.

[bookmark: __RefHeading___Toc1667_2291073816]6.1 Institutional State Space
The key parameter is p₁₂, the probability that an active reform effort moves from mobilization to adoption. The diagram does not estimate p₁₂. It identifies the conditions that affect it, including the governing denominator, approval threshold, turnout, voting weights, quorum, proxies, electronic voting, and issue salience. When affirmative approval is measured against all eligible interests, unanimous support among participants is insufficient whenever turnout is below the required fraction. That is a conditional arithmetic result, not evidence that associations uniformly experience inertia. Figure 6.1 in Appendix B diagrams the state space.
We model the governance dynamics of a homeowners association (HOA) as a discrete‑time Markov chain with three institutional states:
State 0 (S₀) – Inertia. The original developer‑designed CC&Rs remain in force. Routine governance continues through the HOA board and management company. No reform coalition exists, and no amendments have been adopted. The association operates under the default rules established at creation, including supermajority amendment thresholds that have not been met.
State 1 (S₁) – Mobilization. A reform coalition has formed and is actively attempting to amend the governing documents or alter board leadership. This state represents political contestation: residents organize, attend meetings, circulate petitions, and attempt to build the supermajority support required for amendment. Mobilization may target specific policy changes (e.g., solar access, rental restrictions) or broader structural reforms (e.g., lowering amendment thresholds, increasing transparency).
State 2 (S₂) – Successful Amendment. The association adopts the proposed change. For simplicity, the diagram treats this state as absorbing during the modeled episode, although real associations may later amend, repeal, or fail to implement reforms. Success therefore means adoption of the modeled proposal, not permanent democratic realignment.
The transition matrix P governing movement between these states is:
[image: ]


where:
· p₀₀: probability of remaining in inertia
· p₀₁: probability of moving from inertia to mobilization
· p₁₀: probability of mobilization dissipating and returning to inertia
· p₁₁: probability of remaining in mobilization
· p₁₂: probability of adoption
· p₂₂ = 1 during the modeled amendment episode
In common-interest developments, the probability of amendment (p12) may be constrained where a declaration requires a supermajority of all eligible ownership interests rather than a threshold measured against votes cast. Under that voting rule, even unanimous support among participating voters is insufficient whenever the number of participating voters is smaller than the required number of affirmative votes. The magnitude of this constraint depends on the declaration’s denominator and threshold, actual turnout, voting weights, proxy rules, and the subject matter of the proposed amendment.

Under an all-owner denominator, even unanimous support among participating voters is insufficient when turnout is below the contractual threshold. When turnout exceeds that floor but expected support remains below the required participating-voter share, passage is a binomial upper-tail event under the model’s assumptions. The model does not establish the prevalence of either condition.
These rules can reduce the expected return from organizing, but the model does not establish that observed nonparticipation is rational, caused by amendment thresholds, or uniform across associations. (Figure 6.1, infra Appendix B, diagrams this state space.)
6.2 Voting Threshold and Participation Dynamics (READ CLOSELY)
Consider an association with n voting units. Let k ∈ [0, 1] denote turnout—the proportion of eligible ownership interests that cast valid ballots—and let pr denote the probability that a participating voter supports the amendment. Because nationally representative ballot-level data on HOA amendments are unavailable, k and pr are scenario parameters rather than empirical constants.
Conditional on kn participating voting interests and independent, homogeneous voting behavior, the number of affirmative votes Y follows a binomial distribution:

Suppose the governing documents require approval from a fraction v of all eligible voting interests. The amendment succeeds only if

For illustration, v may lie between 0.67 and 0.75, although actual thresholds and denominators vary across governing documents and state law. The important feature of this scenario is that the threshold is measured against all n eligible interests rather than only the interests that cast ballots.
Because the maximum possible number of affirmative votes is kn, a necessary condition for passage is

or equivalently,

Thus, when turnout is below the all-owner approval threshold, passage is arithmetically impossible even if every participating voter supports the amendment.
When k ≥ v, passage further requires the realized affirmative share among participating voters to satisfy

The deterministic feasibility condition is therefore k ≥ v when the governing documents require vn affirmative votes. Conditional on satisfying that condition, the realized share of participating voters voting yes must be at least v/k. The parameter pr represents the assumed probability of an affirmative vote; it is not an additional deterministic condition. When pr < v/k, passage remains possible but becomes a binomial upper-tail event.
The probability of passage is:

For example, let v = 0.67 and k = 0.75. The amendment would require an affirmative share among participating voters of at least

Nearly nine out of ten participating voters would therefore have to vote yes. A realized affirmative share of 0.80 would be insufficient for passage. If instead pr = 0.80 represents the assumed probability of an affirmative vote, passage is not impossible, but it is an upper-tail event because expected support lies below the required participating-voter share.
These results identify a structural barrier created by the interaction among the approval denominator, threshold, turnout, and voter support. They do not establish that owners understand the barrier, that amendment rules cause reduced participation, or that institutional apathy is uniformly rational. Those behavioral propositions would require association-level evidence concerning owner knowledge, mobilization, turnout, and amendment outcomes.

[bookmark: __RefHeading___Toc1669_2291073816][bookmark: __RefHeading___Toc1671_2291073816]6.3 Exponential Collapse Under Large Deviations
Holding turnout, threshold, denominator, and expected support constant, association size affects the concentration of the vote distribution. Large-deviations theory characterizes the rate at which a below-expectation or above-expectation tail event changes with n.
In this setting, the rare event is achieving the required supermajority when turnout is low and baseline support is moderate. For a binomial sample of size kn with success probability pr, the probability that the sample proportion exceeds a threshold θ satisfies the classical Chernoff bound:

where D(a ∥ b) is the Kullback–Leibler divergence:

In the HOA context, success requires:

so when v>kpr (the threshold exceeds the expected yes‑vote proportion), the probability of successful amendment is bounded by:

Under the model’s independence and fixed-parameter assumptions, this upper bound declines exponentially in n when the required participating-voter share v/k exceeds pr. The result does not apply when k < v, where success is already impossible, or when expected support exceeds the threshold, where the probability of passage instead approaches one as n grows.
For illustration, let v = 0.67, k = 0.75, and pᵣ = 0.60. The required participating-voter share is v/k ≈ 0.893.
The divergence is:

For a community of n=500:

Under the independence and homogeneous-support assumptions, passage in this scenario is extremely unlikely. In a separate k = 0.20 scenario, passage is arithmetically impossible because k < v. These are demonstrations of the specified rule, not national predictions.
A related case arises when the governing documents calculate the supermajority threshold based on votes cast rather than all owners. Here the feasibility condition becomes p̂≥v. With pr=0.60 and v=0.67, the divergence is:

yielding:

For n=500 and k=0.75:

Reform remains improbable, though the decay is substantially slower than in the all‑owners case. This confirms that the method of threshold calculation—not merely its numerical level—materially affects democratic feasibility.
Under fixed parameters, increasing n makes passage less likely when the required participating-voter share exceeds expected support, but more likely when expected support exceeds that share. Association size alone therefore does not imply institutional rigidity.

[bookmark: __RefHeading___Toc1673_2291073816]6.4 Legislative De‑escalation: Breaking the Path Dependency
The mathematical structure of developer‑designed CC&Rs creates a path‑dependent governance trap in which supermajority thresholds suppress the transition probability p12 and render democratic realignment effectively unattainable. Some state laws provide limited mechanisms for overcoming otherwise unattainable amendment thresholds or specify default amendment rules. By lowering amendment thresholds or redefining the denominator used to calculate them, legislatures directly alter the transition probabilities of the Markov chain and restore the possibility of institutional evolution.
State law offers narrower interventions than a general national override. California generally enforces the percentage specified in a declaration, but California Civil Code section 4275 permits an association or member to seek judicial confirmation of an amendment notwithstanding an otherwise unattainable supermajority, subject to specified notice, balloting, majority-approval, and reasonableness requirements.[footnoteRef:20] Florida generally supplies a two-thirds default for amendment of an association’s governing documents unless the governing documents or other law provides otherwise; it is therefore not an example of a general simple-majority override.[footnoteRef:21] These differences reinforce the need for state-specific analysis. [20:  Cal. Civ. Code § 4275(a)–(d) (West 2026).]  [21:  Fla. Stat. § 720.306(1)(b) (2025).] 

In the context of the formal model, a statutory ceiling on amendment thresholds directly reconfigures the transition matrix. If legislation caps the required approval at a majority of votes cast, the threshold v is reduced from 0.67–0.75 to 0.50. The feasibility condition becomes k≥0.50 when the threshold is calculated over all owners, or—more commonly—the turnout constraint disappears entirely when the threshold applies only to votes cast. In the latter case, the condition for success reduces to:
With a baseline support level such as pr=0.60, the law of large numbers implies that the probability of satisfying this condition approaches 1 as n increases. In the model, a rule that reduces the threshold or shifts the denominator from all eligible owners to votes cast can change an infeasible amendment scenario into a feasible one. Whether a statutory intervention produces higher actual amendment rates depends on implementation, owner preferences, quorum rules, procedural costs, and other association-specific conditions. 
Some statutes further mitigate the turnout bottleneck by shifting the denominator from all eligible units to votes actually cast. This change eliminates the deterministic paralysis caused by chronically low participation and prevents abstention from functioning as a de facto veto. When the denominator is votes cast, the only requirement is that participating voters meet the threshold, subject to reasonable quorum rules. In the model, this adjustment can remove the arithmetic barrier created when the number of affirmative votes required exceeds expected participation. It does not, by itself, establish that real-world amendment success will increase or explain residents’ substantive preferences. 
Legislative intervention, however, raises constitutional considerations. Retroactive modification of CC&R voting thresholds implicates the Contracts Clause of the U.S. Constitution, which prohibits states from impairing contractual obligations. The Supreme Court has held that reasonable, narrowly tailored regulations of existing contracts are permissible when they serve an important public purpose, but the doctrine imposes limits. States must balance the public interest in democratic governance and institutional adaptability against the reliance interests of property owners who purchased homes under the original contractual regime.
The model demonstrates that without statutory intervention, many common‑interest developments remain trapped in institutional inertia or recurrent mobilization with negligible probability of transition to democratic realignment. Legislative de‑escalation thus serves as a corrective mechanism that reopens the transition pathway while requiring careful statutory design to respect constitutional constraints and the expectations of existing owners. (Figure 6.4, infra Appendix B, illustrates this effect.)

[bookmark: __RefHeading___Toc1675_2291073816]7. Homeowners’ Associations, Fiscal Governance, and the Democratic Commons 
Having established the scale of gated communities and the structural deadlock embedded in HOA governance, this section analyzes HOAs as private governments, examines their fiscal implications, compares U.S. governance structures to international alternatives, and explores state‑level variance. Together, these analyses illuminate how privatized residential governance reshapes the democratic commons.
[bookmark: __RefHeading___Toc1677_2291073816]7.1 Homeowners’ Associations as Private Governments
Scholars widely characterize HOAs as forms of private government because they exercise rule-making, enforcement, and quasi-adjudicative authority through institutions that differ substantially from ordinary public-government accountability structures. The analogy is not merely metaphorical: HOAs typically collect mandatory assessments, adopt and enforce residential rules, administer internal dispute processes, and may impose fines, record assessment liens, and, where permitted by governing documents and state law, pursue foreclosure.[footnoteRef:22]  [22:  See generally Evan McKenzie, PRIVATOPIA: HOMEOWNER ASSOCIATIONS AND THE RISE OF RESIDENTIAL PRIVATE GOVERNMENT (1994); Paula A. Franzese, Privatization and Its Discontents: Common Interest Communities and the Rise of Government for “The Nice”, 37 Urb. Law. 335 (2005).] 

Supporters argue that homeowners consent to these arrangements through market transactions. The deed is framed as a contract: purchasing property within a CID entails voluntary acceptance of the CC&Rs. If a buyer dislikes the rules, she can purchase elsewhere.
Critics challenge this account on three grounds.
First, meaningful exit is often unavailable. In many fast‑growing metropolitan regions, nearly all new single‑family housing is built within CIDs. The choice is not between HOA and non‑HOA housing but between different HOAs. Exit is theoretically possible but practically constrained.
Second, governance is frequently concentrated in small, self‑perpetuating boards. As Section 5 shows, participation in HOA elections and meetings is extremely low. This concentration of authority creates risks of capture, entrenchment, and selective enforcement.
Third, HOA enforcement powers carry serious consequences without the procedural protections that constrain public institutions[footnoteRef:23]. A municipality must provide notice, a hearing, and judicial review before imposing fines or liens. An HOA may impose fines through an internal process in which the board acts as prosecutor, judge, and jury. The homeowner’s recourse is often limited to arbitration or costly litigation. [23:  See generally Restatement (Third) of Prop.: Servitudes §§ 6.13, 6.14 (Am. L. Inst. 2000); Paula A. Franzese, Privatization and Its Discontents: Common Interest Communities and the Rise of Government for "The Nice", 37 Urb. Law. 335 (2005); see also, e.g., state common-interest community statutes (specifying notice, hearing, fine, lien, alternative-dispute-resolution, and judicial-review requirements).
] 

These concerns place HOAs squarely within debates about democratic legitimacy in private governance. Unlike consumers in a shopping mall, residents cannot simply “go elsewhere” without selling their homes. The stakes are higher, and the argument for constitutional safeguards correspondingly stronger.
[bookmark: __RefHeading___Toc1679_2291073816]7.2 Fiscal Governance and Resource Allocation
Privatized residential governance also has significant fiscal implications. CIDs rely on mandatory assessments to finance roads, recreational facilities, security services, and other shared infrastructure. Advocates argue that this arrangement improves fiscal efficiency by tying costs directly to service users.
The broader fiscal effects are more complex.
When large segments of infrastructure and service delivery are insulated within private governance networks, municipal institutions experience long‑term disruptions in revenue allocation, spatial planning, and regional service coordination. Private assessments do not eliminate public cost; they redistribute it through parallel systems that complicate the financing of regional public goods.
Municipalities still must maintain public infrastructure—roads, transit, emergency services—even as affluent residents withdraw into privatized enclaves and oppose tax increases. This creates a double‑taxation paradox: residents pay municipal taxes and HOA assessments, but their political incentives shift toward reducing public expenditures.
A related concern is the emergence of anticommons dynamics.[footnoteRef:24] When multiple layers of private exclusion rights govern land use, transaction costs may rise and adaptation may become difficult. A homeowner seeking to install solar panels or drought-tolerant landscaping may face architectural-review requirements and aesthetic restrictions. Modifying restrictive covenants may require supermajority approval—a threshold that can impede reform. The result can be a governance system resistant to adaptations that would benefit residents collectively. [24:  See Michael A. Heller, The Tragedy of the Anticommons: Property in the Transition from Marx to Markets, 111 Harv. L. Rev. 621 (1998); Lee Anne Fennell, Commons, Anticommons, Semicommons, in Research Handbook on the Economics of Property Law 35 (Kenneth Ayotte & Henry E. Smith eds., 2011); see also, e.g., state common-interest community statutes or association declarations (addressing architectural review and amendment requirements).
] 

Fragmented private governance thus locks resources into narrow channels and reduces the flexibility needed to respond to changing environmental, infrastructural, and social conditions.
[bookmark: __RefHeading___Toc1681_2291073816]7.3 Comparative Perspectives
Comparative constitutional systems use different techniques to mediate private law and public values. The comparison below is limited: it identifies doctrinal approaches, not equivalent empirical treatment of residential associations.
Germany. German constitutional doctrine recognizes an indirect horizontal effect of fundamental rights: constitutional values may influence the interpretation and development of private law. This does not mean that every residential covenant is directly reviewed as though adopted by the state. The useful comparison is therefore methodological—private-law doctrine can be interpreted in light of constitutional values—not a claim that German HOAs are uniformly subject to direct constitutional scrutiny.
Canada. Section 32 of the Canadian Charter ordinarily does not apply to private conduct. Under Eldridge, a private entity may attract Charter scrutiny when it is governmental by nature or control, or with respect to a particular act implementing a specific governmental program. Merely performing a public-like function is insufficient. Canada therefore supplies a limited delegation principle, not a general constitutionalization of private residential governance.[footnoteRef:25] [25:  See Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624, paras. 43–44 (Can.) (explaining that the Charter applies to government action and may apply where a private entity implements a specific government program or policy); see also Stoffman v. Vancouver General Hospital, 3 S.C.R. 483 (Can.).] 

United States. The U.S. state action doctrine sharply limits constitutional oversight. HOAs are treated as private actors unless they perform a “traditional public function,” are entangled with the state, or exercise delegated state authority—exceptions narrowly construed by courts. As a result, HOAs may restrict speech, impose fines, and foreclose on homes without triggering constitutional scrutiny.
The comparison shows that the boundary between private ordering and public values is legally constructed. It does not establish that Germany or Canada applies constitutional rights directly to ordinary residential associations, or that a particular foreign rule produces better governance outcomes.
[bookmark: __RefHeading___Toc1683_2291073816]7.4 Federalism and State Variance

State statutes regulate different dimensions of association governance. California protects specified noncommercial expression, establishes open-meeting rules, and permits judicial relief from certain unattainable declaration-amendment thresholds. Florida regulates board meetings, records, owner assembly, elections, fines, and amendments. Texas likewise provides association-records and open-board-meeting requirements. These regimes differ in coverage and remedy, but none fits a simple public-versus-private binary.[footnoteRef:26] [26:  Cal. Civ. Code §§ 4515, 4925–4955, 4275 (West 2026); Fla. Stat. §§ 720.303, .3033, .3035, .306 (2025); Tex. Prop. Code §§ 209.005, .0051, .0057, .006, .009 (2025).] 


A useful comparative matrix asks whether a jurisdiction provides: accessible records; advance meeting notice; owner attendance and speech; election safeguards; fair notice and hearing before sanctions; proportional limits on fines and foreclosure; amendment relief; protections for signs and assembly; and affordable dispute resolution. Evaluating outcomes would then require association-level evidence rather than assumptions based on state labels.
[bookmark: __RefHeading___Toc1685_2291073816]8. Judicial Interventions and Doctrinal Limits 
As the friction between private rules and public rights intensifies, state judiciaries have struggled to articulate a coherent standard of review for homeowners’ associations. Some courts apply the highly deferential business judgment rule, treating HOA boards like corporate directors. Others apply a reasonableness standard, striking down rules that are arbitrary, capricious, or contrary to public policy[footnoteRef:27]. This section examines the search for balanced review, the limits of the state action doctrine as illustrated by Twin Rivers, and the potential—and limits—of the public trust doctrine. [27:  See, e.g., Lamden v. La Jolla Shores Clubdominium Homeowners Ass’n, 980 P.2d 940, 947–50 (Cal. 1999) (applying a deferential standard to certain board decisions made in good faith, within authority, after reasonable investigation, and in the association’s best interests); Nahrstedt v. Lakeside Village Condominium Ass’n, 878 P.2d 1275, 1281–82 (Cal. 1994) (treating recorded-use restrictions as presumptively reasonable unless arbitrary, in violation of a fundamental public policy, or imposing a burden substantially outweighing their benefits); see also Joseph William Singer, ENTITLEMENT: THE PARADOXES OF PROPERTY 91–95 (2000).] 

[bookmark: __RefHeading___Toc1687_2291073816]8.1 The Search for Balanced Review
The central challenge for courts is determining the appropriate level of scrutiny for HOA decisions. Two doctrinal frameworks dominate.
[bookmark: __RefHeading___Toc1689_2291073816]The Business Judgment Rule
Borrowed from corporate law, the business judgment rule presumes that board decisions are made in good faith and in the best interests of the association. Courts defer unless the plaintiff can show: fraud, self‑dealing, or gross overreaching.
This standard reflects the view that HOA boards resemble corporate boards: elected by members, accountable through elections, and entitled to deference in operational matters.
But the analogy breaks down in practice. As Section 5 demonstrates, HOA elections often have turnout below 15 percent, and boards may be self‑perpetuating. The electoral check is weak. A board that imposes arbitrary fines, enforces rules selectively, or spends association funds on pet projects may face little accountability. Under the business judgment rule, such decisions are largely insulated from judicial review.
[bookmark: __RefHeading___Toc1691_2291073816]The Reasonableness Standard
The reasonableness standard requires courts to evaluate whether HOA rules bear a rational relationship to a legitimate association purpose. A rule restricting political signs, for example, must relate reasonably to aesthetics, property values, or community harmony. Arbitrary or discriminatory rules are invalid.
This standard provides greater protection for residents but invites judicial second‑guessing. Courts may disagree about what counts as “reasonable,” creating uncertainty for both boards and residents. Moreover, reasonableness review is far weaker than constitutional scrutiny: it asks only whether the rule is rational, not whether it is narrowly tailored to a compelling interest.
[bookmark: __RefHeading___Toc1693_2291073816]Hybrid Approaches
Most states adopt a hybrid approach: restrictive covenants are reviewed for reasonableness, while day-to-day board decisions receive business-judgment deference.[footnoteRef:28] This compromise attempts to balance judicial oversight with respect for private ordering, but its boundaries vary by jurisdiction and by the type of association action challenged.  [28:  See, e.g., Nahrstedt v. Lakeside Village Condominium Ass’n, 878 P.2d 1275, 1281–82 (Cal. 1994) (recorded restrictions are presumptively reasonable unless arbitrary, violative of fundamental public policy, or imposing burdens substantially outweighing benefits); Lamden v. La Jolla Shores Clubdominium Homeowners Ass’n, 980 P.2d 940, 947–50 (Cal. 1999) (deferring to certain good-faith, authorized board decisions following reasonable investigation).
] 

The result is a doctrinal landscape in which residents face significant governance power with limited judicial protection—a structural asymmetry that becomes more consequential as HOAs assume quasi‑public functions.
[bookmark: __RefHeading___Toc1695_2291073816]8.2 Twin Rivers and the Limits of State Action
The doctrinal limits of extending constitutional protections to private developments are starkly illustrated by the New Jersey Supreme Court’s decision in Committee for a Better Twin Rivers v. Twin Rivers Homeowners’ Association.[footnoteRef:29] [29:  Comm. for a Better Twin Rivers v. Twin Rivers Homeowners’ Ass’n, 929 A.2d 1060, 1070–77 (N.J. 2007).] 


Federal doctrine remains narrow. Marsh involved a company town performing the full range of municipal functions; later decisions rejected constitutional access claims against ordinary privately owned shopping centers, while PruneYard allowed a state constitution to protect expressive access without violating the federal Constitution. Manhattan Community Access Corp. v. Halleck reaffirmed that providing a forum for speech is not, without more, a traditional and exclusive public function. The Article therefore relies principally on statutory safeguards and state private-law doctrine, not a prediction that federal courts will broadly classify HOAs as state actors.[footnoteRef:30] [30:  See Marsh v. Alabama, 326 U.S. 501, 505–09 (1946); Lloyd Corp. v. Tanner, 407 U.S. 551, 568–70 (1972); Hudgens v. NLRB, 424 U.S. 507, 518–21 (1976); PruneYard Shopping Ctr. v. Robins, 447 U.S. 74, 80–88 (1980); Manhattan Cmty. Access Corp. v. Halleck, 587 U.S. 802, 809–15 (2019); see also Comm. for a Better Twin Rivers v. Twin Rivers Homeowners’ Ass’n, 929 A.2d 1060, 1070–77 (N.J. 2007).] 

The plaintiffs challenged HOA rules restricting political signs, limiting access to common areas for political organizing, and imposing other speech‑related limitations. They argued that the HOA should be treated as a state actor for First Amendment purposes, or that New Jersey’s broader free‑speech protections should apply.
The court rejected both arguments.
[bookmark: __RefHeading___Toc1697_2291073816]Why the Court Declined to Apply Constitutional Protections
The court distinguished shopping malls, which are open to the general public and have been treated as quasi‑public spaces, from residential communities, which are private enclaves governed by contract.
The court held that: HOAs are private contractual entities; residents consent to governance through CC&Rs; the association does not perform a traditional public function; and constitutional protections do not apply.
[bookmark: __RefHeading___Toc1699_2291073816]Why Twin Rivers Matters
The decision underscores a systemic vulnerability: courts remain reluctant to apply public‑law norms to private residential governance, even when HOAs exercise powers functionally indistinguishable from municipalities—taxation, regulation, enforcement, adjudication.
The state action doctrine, originally intended to prevent private parties from being held liable for constitutional violations they could not anticipate, now functions as a barrier to accountability in privatized governance.
Scholars have criticized Twin Rivers for overlooking: the practical constraints on exit, the state’s role in enforcing HOA rules, and the functional equivalence between HOA governance and municipal governance.
The decision reflects a broader judicial pattern: constitutional rights stop at the gate.
[bookmark: __RefHeading___Toc1701_2291073816]8.3 Public Trust Limits
Progressive property scholars have explored whether doctrines such as the public trust could protect public access to infrastructure within privatized developments. The public trust doctrine holds that certain natural resources—navigable waters, shorelines, submerged lands—are held by the state for public benefit[footnoteRef:31]. [31:  See generally Joseph L. Sax, The Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention, 68 Mich. L. Rev. 471 (1970); Illinois Central Railroad Co. v. Illinois, 146 U.S. 387, 452–55 (1892).] 

Some scholars argue for extending the doctrine to urban infrastructure essential to civic life: streets, parks, sidewalks, and gathering spaces.
[bookmark: __RefHeading___Toc1703_2291073816]Doctrinal Barriers
Applying the public trust doctrine to gated communities faces significant obstacles: HOA streets and parks are constructed, not natural resources; they are built and maintained by private parties; courts have historically resisted extending the doctrine beyond natural resources; and the right to exclude remains a foundational element of U.S. property law.
To force public access over private streets, a court would need to find either a dedicated public easement at subdivision approval or a sweeping expansion of the public trust doctrine.
Neither is doctrinally likely under current jurisprudence.
[bookmark: __RefHeading___Toc1705_2291073816]Normative Value of the Public Trust Framework
Despite these limits, the public trust doctrine offers a compelling normative critique. If certain urban resources are essential for democratic citizenship and public safety, perhaps they should not be subject to absolute private exclusion.
A gated community that privatizes a former public street may: impede emergency vehicle access, disrupt regional mobility, fragment the urban grid, and undermine the spatial continuity of civic life.
While doctrinal expansion remains unlikely, the public trust framework highlights the stakes: which urban resources are so vital to collective life that they must remain protected from absolute private control?

[bookmark: __RefHeading___Toc1707_2291073816]9. Legal and Institutional Mechanisms 
The governance challenges associated with common-interest developments (CIDs) have prompted scholars, policymakers, and courts to reconsider the extent to which public institutions should regulate privately governed residential communities. Although restrictive covenants and contractual governance arrangements receive substantial legal protection, they operate within—and remain subordinate to—the broader framework of public authority[footnoteRef:32]. This section examines three categories of legal mechanisms available to public actors: land-use regulation and police powers, public access and civic-space requirements, and eminent domain. [32:  See Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 387–90 (1926) (recognizing zoning as an exercise of the police power); Restatement (Third) of Property: Servitudes § 3.1 & cmt. a (Am. L. Inst. 2000) (recognizing that servitudes are unenforceable when illegal or contrary to public policy); see also Shelley v. Kraemer, 334 U.S. 1, 20 (1948) (holding judicial enforcement of racially restrictive covenants unconstitutional).] 

[bookmark: __RefHeading___Toc1709_2291073816]9.1 Land‑Use Regulation and Police Powers
Land-use regulation remains the most important mechanism through which local governments shape the development and operation of gated communities. Since Village of Euclid v. Ambler Realty Co., zoning has served as the principal framework for coordinating competing land uses and structuring urban growth. Under the police power, municipalities retain broad authority to regulate:[footnoteRef:33] street connectivity, subdivision design, transportation infrastructure, environmental impacts, and community access. [33:  Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 387–90 (1926) (recognizing zoning as a valid exercise of the police power); see also Berman v. Parker, 348 U.S. 26, 32–33 (1954) (recognizing broad legislative authority to determine the public welfare in land-use matters).] 

These powers allow municipalities to evaluate the effects of gated developments on traffic circulation, emergency services, ecological sustainability, and regional planning objectives.
[bookmark: __RefHeading___Toc1711_2291073816]Conditional Zoning
Municipalities may approve gated developments only on the condition that developers: dedicate public easements, construct through‑streets, provide public access to parks or trails, and mitigate traffic or environmental impacts.
Because developers require zoning approval, building permits, and subdivision plat approval, municipalities possess substantial bargaining power at the entitlement stage.
[bookmark: __RefHeading___Toc1713_2291073816]Performance Zoning
Performance zoning sets outcome‑based standards—for connectivity, environmental impact, or traffic generation—and allows developers to propose designs that meet those standards. A performance ordinance might require: a minimum intersection‑to‑dead‑end ratio, public access to open space, and connectivity to regional pedestrian or cycling networks.
Developers may still build gates, but only if they compensate with additional public benefits.
[bookmark: __RefHeading___Toc1715_2291073816]State‑Level Constraints
The effectiveness of land‑use regulation depends on state enabling acts and political will. Some states preempt local authority to regulate CIDs, limiting municipalities’ ability to require connectivity or public access. Others delegate broad authority, enabling innovative approaches. As Section 7.4 shows, this federalism‑based variance produces a fragmented regulatory landscape.
[bookmark: __RefHeading___Toc1717_2291073816]9.2 Public Access and Civic Space
A second area of legal contention concerns access to spaces that perform functions traditionally associated with public life—streets, sidewalks, parks, and circulation routes. As these environments become privatized behind gates, constitutional law confronts a persistent tension between exclusionary property rights and the preservation of public forums.
[bookmark: __RefHeading___Toc1719_2291073816]Judicial Approaches
Courts have taken divergent approaches. Under a rule of strict exclusion, many courts hold that private streets are indistinguishable from private driveways; absent a public dedication or easement, owners may exclude anyone for any reason (subject to anti‑discrimination laws). A narrow line of cases instead recognizes quasi-public exceptions, finding that some privately controlled spaces acquire public-like characteristics—the leading example is Marsh v. Alabama, where a company town could not exclude expressive activity.[footnoteRef:34] [34:  Marsh v. Alabama, 326 U.S. 501, 502–09 (1946); see also Lloyd Corp. v. Tanner, 407 U.S. 551, 567–70 (1972); Hudgens v. NLRB, 424 U.S. 507, 518–21 (1976); Manhattan Cmty. Access Corp. v. Halleck, 587 U.S. 802, 809–15 (2019).] 

[bookmark: __RefHeading___Toc1721_2291073816]Limits of Marsh
Marsh has been interpreted narrowly. Courts have declined to extend its reasoning to: shopping malls (under federal law), residential subdivisions, and gated communities.
The New Jersey Supreme Court’s decision in Twin Rivers (Section 8.2) exemplifies this reluctance. Even in a state with unusually broad free‑speech protections, the court refused to treat CIDs as quasi‑public spaces.
[bookmark: __RefHeading___Toc1723_2291073816]Legislative Responses
Because courts have been hesitant to expand access rights, experimentation has shifted to state legislatures. Some states now guarantee: the right to display political signs, the right to use common areas for political organizing, access to HOA records, and minimum procedural protections for enforcement actions.
Other states require public access to certain amenities as a condition of development approval. Legislative approaches offer clarity and predictability but depend heavily on political will.
[bookmark: __RefHeading___Toc1725_2291073816]9.3 Eminent Domain
Eminent domain provides a more direct—though rarely used—mechanism for addressing the public burdens created by gated communities. Under established constitutional principles, governments may acquire private property for public purposes upon payment of just compensation (Kelo v. City of New London).[footnoteRef:35] [35:  U.S. Const. amend. V; Kelo v. City of New London, 545 U.S. 469, 477–90 (2005); see also Hawaii Hous. Auth. v. Midkiff, 467 U.S. 229, 239–44 (1984).] 

[bookmark: __RefHeading___Toc1727_2291073816]Targeted Easements
Eminent domain can be used to acquire: public easements through gated developments, rights‑of‑way for emergency access, and circulation routes needed for regional mobility.
For example, if a gated community blocks a historic through‑street, forcing emergency vehicles to take long detours, a municipality may condemn an easement to restore connectivity.
[bookmark: __RefHeading___Toc1729_2291073816]Full Acquisition
In theory, governments could condemn entire gated communities or large portions thereof. In practice, this would be: extraordinarily expensive, politically explosive, and legally constrained by post‑Kelo reforms.
Most states have enacted statutes limiting eminent domain for private redevelopment, and similar political resistance would likely arise if eminent domain were used to open gated communities.
[bookmark: __RefHeading___Toc1731_2291073816]Eminent Domain as a Bargaining Backstop
Even when not exercised, eminent domain shapes the bargaining environment. Developers know that if their design creates severe public harms, municipalities retain the constitutional authority to intervene. This implicit threat encourages voluntary negotiation of: public easements, connectivity requirements, and emergency access routes.
Thus, eminent domain’s significance lies less in its frequency than in its structural role within the legal order.

[bookmark: __RefHeading___Toc1733_2291073816]10. Conclusion: A Polycentric Framework for Reform 
The expansion of mandatory common-interest governance challenges assumptions about where local authority is exercised and how shared infrastructure is financed. Physical gating can intensify concerns about access and street connectivity, while association governance more broadly raises questions about amendment, enforcement, participation, and accountability.
The Article’s central claim is that gated communities should be understood as institutional arrangements that redistribute authority between public and private actors. Although often defended as efficient, secure, and locally responsive, they raise persistent concerns about accountability, access, civic integration, and the long‑term fragmentation of urban space. These concerns are not abstract. They affect tens of millions of residents, shape metropolitan development patterns, and alter the conditions under which civic life is conducted.
The stylized model in Section 6 isolates a narrower institutional point: all-owner supermajority provisions can make amendment impossible at low turnout, and—under specified binomial assumptions—can make passage increasingly unlikely when expected support remains below the operative threshold. The model does not prove intent, measure national amendment rates, or establish that every large CID is resistant to change.
The comparative discussion shows that legal systems have different techniques for mediating constitutional values and private law, but it does not establish that Canadian residential associations are generally subject to Charter review or that German covenants receive direct constitutional scrutiny. The comparison supports a narrower proposition: the American state-action boundary is one institutional choice among several, and legislatures may impose public-law safeguards without converting every HOA into a state actor.
The Article proposes treating mandatory associations as regulated private-governance institutions rather than either sovereign contracts or municipal governments. Public safeguards should track the function at issue: transparency and fair procedure for coercive enforcement, meaningful collective choice for durable rules, and public coordination where private infrastructure affects regional systems.
Three core interventions follow from this analysis:
[bookmark: __RefHeading___Toc1735_2291073816]1. Statutory Overrides
State legislatures should consider prospective threshold ceilings, denominator reform, and carefully tailored judicial or statutory relief for existing documents. Retroactive change requires attention to substantial impairment, reasonable expectations, the degree of existing regulation, significant public purpose, and whether the adjustment is reasonable and appropriately tailored. Less impairing alternatives and protection for class, lender, and developer rights should be considered before overriding vested terms.[footnoteRef:36] [36:  U.S. Const. art. I, § 10, cl. 1; Energy Reserves Group, Inc. v. Kansas Power & Light Co., 459 U.S. 400, 411–13 (1983); Sveen v. Melin, 584 U.S. 811, 819–21 (2018); see also Allied Structural Steel Co. v. Spannaus, 438 U.S. 234, 244–50 (1978).] 

[bookmark: __RefHeading___Toc1737_2291073816]2. Democratic Threshold Reform
States should prevent abstention from operating as an automatic veto while also preventing a small minority from changing durable property rights. A balanced rule could combine a meaningful quorum, enhanced notice, repeated-ballot procedures, a supermajority of votes cast for structural amendments, separate class approval where interests differ, and judicial relief after demonstrably unsuccessful efforts to satisfy an all-owner threshold. Denominator reform should improve collective choice without equating low participation with broad consent.
[bookmark: __RefHeading___Toc1739_2291073816]3. Infrastructure Reintegration
For new development, states and municipalities may consider connectivity, emergency-access, and infrastructure conditions authorized by state law. Any compelled dedication or easement must comply with takings and exactions doctrine, including essential-nexus and rough-proportionality requirements. Imposing new public-access rights on an existing development presents materially different reliance and physical-taking concerns from negotiating prospective conditions during subdivision approval.[footnoteRef:37] [37:  See Nollan v. Cal. Coastal Comm’n, 483 U.S. 825, 837 (1987) (requiring an essential nexus between a permitting condition and the governmental interest supporting the condition); Dolan v. City of Tigard, 512 U.S. 374, 391 (1994) (requiring rough proportionality between the exaction and the development’s projected impacts); Koontz v. St. Johns River Water Mgmt. Dist., 570 U.S. 595, 604–12 (2013) (applying the unconstitutional-conditions framework to certain land-use permit demands); see also Cedar Point Nursery v. Hassid, 594 U.S. 139, 149–58 (2021) (treating a government-authorized physical appropriation or access right as a per se taking, subject to historically recognized limitations).] 

The analysis also demonstrates that private residential governance remains deeply shaped by public law. Zoning, public forum principles, public trust theory, eminent domain, and state‑level regulatory variation all show that the relationship between private property and public authority is neither fixed nor self‑executing. Municipalities can require public easements, mandate connectivity, and enforce design standards. States can mandate transparency, establish dispute‑resolution procedures, and protect homeowner rights. Courts can interpret covenants narrowly and refuse to enforce unreasonable restrictions.
Ultimately, gated communities embody a recurring democratic problem: how to balance private autonomy with collective responsibility. The challenge for public law is not to eliminate this tension but to ensure that institutions governing shared space remain accountable to the civic life they shape. The tension between private autonomy and collective responsibility is not something to be resolved once and for all; it is a permanent feature of democratic governance. The question is whether our institutions manage that tension in ways that preserve the possibility of democratic citizenship.
The Article does not claim that all associations are democratically deficient. It identifies a recurring risk where mandatory membership, coercive enforcement, durable developer-drafted rules, low participation, and limited external review coincide. The strength of that risk varies across associations and legal regimes.
A more accurate legal account should recognize both dimensions of HOA governance: it is private ordering backed by property and contract law, and it may exercise coercive authority over matters central to daily life. That combination supports targeted statutory safeguards without necessarily treating every association as a constitutional state actor.
The polycentric framework proposed here—combining statutory overrides, democratic threshold reform, and infrastructure reintegration—offers a path forward that respects the legitimate interests of homeowners and developers while protecting the public values of access, accountability, and democratic participation. It can be implemented incrementally, at the state and local level, through legislation, regulation, and negotiated development agreements. It does not require abolishing gated communities or radically restructuring American property law. It requires only that we recognize the public dimensions of private governance and ensure that democratic values are not excluded from the spaces where millions of Americans live their daily lives.
The stakes are substantial because community associations govern a large and growing share of American housing. The policy objective should be neither categorical abolition nor uncritical deference, but an adaptable allocation of authority: meaningful resident participation, proportionate enforcement, transparent administration, and coordination between private infrastructure and the surrounding municipality.


[bookmark: __RefHeading___Toc1741_2291073816]Appendix A: Data Boundaries and Sensitivity Analysis

No public dataset directly enumerates residents of physically gated homeowners’ associations. The Community Associations Institute estimates the broader universe of community associations, while the American Housing Survey asks whether a respondent’s community is gated or enclosed to restrict nonresident access. Those populations overlap but are not coextensive.

Accordingly, this Article uses the CAI figures only to establish the national scale of common-interest governance. It does not treat the earlier 25.8 million estimate, state gated-population allocations, national turnout rates, or aggregate HOA-revenue calculations as observed national statistics. Those figures have been removed because the available sources do not support reproducible point estimates across aligned populations.

The formal model in Section 6 is a scenario analysis. Its inputs—association size, turnout, approval denominator, threshold, and expected support—are varied to identify the consequences of particular rules. The model does not estimate the national prevalence of those rules or predict the outcome of any specific association.

Future empirical work should use association-level governing documents and ballot records, linked where possible to state statutory regimes, to estimate amendment attempts, turnout, approval rules, and outcomes. The descriptive and formal claims in this Article are deliberately limited to what the present sources can support.
[bookmark: __RefHeading___Toc1743_2291073816]Appendix B: Markov Chain Model Figures

This appendix presents the four figures that illustrate the Markov chain model developed in Section 6, referenced at the corresponding points in that section (Figures 6.1–6.4 below).

Figure B.1: Institutional State Space

Caption: Figure 6.1. Institutional State Space of HOA Governance. The Markov chain defines three states: S₀ (Inertia), where original CC&Rs remain unchallenged; S₁ (Mobilization), where a reform coalition actively seeks amendment; and S₂ (Democratic Realignment), an absorbing state representing successful governance reform. Transition probabilities are governed by the matrix P, with p₁₂ representing the probability of clearing the supermajority threshold.
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Figure B.2: Voting Threshold Dynamics

Caption: Figure 6.2. Voting Threshold and Participation Dynamics. Amendment success requires Y ≥ vn, where Y is the number of affirmative votes, n is the total number of voting units, and v is the supermajority threshold (typically 0.67–0.75). Turnout fraction k determines the maximum possible affirmative votes (kn). When k < v, reform is mathematically impossible regardless of voter preferences. When k > v, success requires voter support proportion ≥ v/k.
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Figure B.3: Exponential Collapse Under Large Deviations
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[bookmark: __RefHeading___Toc1745_2291073816]Figure 6.4. Legislative De-escalation: Breaking the Path Dependency
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Figure 6.4. Legislative De-escalation: Breaking the Path Dependency. Statutory intervention that lowers the amendment threshold from v = 0.67 (two-thirds supermajority of all owners) to v = 0.50 (simple majority of all owners) alters the transition probability of institutional reform. Prior to intervention, the probability of successful amendment (p12) approaches zero as community size n increases, and is mathematically impossible whenever turnout k falls below 0.67. Following intervention, the feasibility condition relaxes to k ≥ 0.50, bringing typical turnout levels within reach of the threshold for the first time, and the exponential decay in n proceeds at a slower rate from a more favorable starting point. The bound does not vanish—p12 still declines as n grows without limit—but the threshold reduction restores practical feasibility across the range of community sizes typically observed among homeowner associations.
Note
Reform probability is modeled as p12 = P(Y ≥ vn), where Y is the number of affirmative votes among kn participating voters, Y ~ Binomial(kn, pr), k denotes turnout, pr denotes baseline support for reform, v is the required amendment threshold, and n is the total number of voting units. Both the “before” and “after” scenarios calculate the threshold against n (all owners) rather than against votes actually cast; the reform modeled here is solely a reduction in the numeric value of v, not a change in the base against which the threshold is calculated. Lowering v expands the range of turnout levels k for which reform is feasible at all, and reduces the rate of exponential decay in n by moving the required voter-support ratio v/k closer to baseline support pr—but it does not eliminate the underlying large-deviations mechanism established in Section 6.3.
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Figure 6.3. Exponential Collapse of Reform Probability.  The probability of successful democratic  realignment  p 12   is bounded above by exp(−kn·D(v/k  ∥   p r )), where  D   is the Kullback – Leibler divergence. As  community size  n   increases, the bound decays exponentially. This graph shows  p 12   on a logarithmic scale  against  n   for different values of turnout  k   and baseline support  p r , assuming  v   = 0.67.   Core Thesis   The figure demonstrates a key negative result in the model: the probability that a large community  successfully realigns democratically ( p 12 ) is not merely small, but  exponentially   small in community size  ( n ). This imposes a strict mathematical ceiling on the viability of decentralized, consensus - based  governance for large populations  —   even when a majority or supermajority of residents genuinely favor  reform, the probabilistic noise inherent in coordinating  a large population makes successful realignment  v anishingly improbable as  n   grows, without centralized coordination or a fundamentally different  consensus mechanism.   p 12    ≤  exp(−kn · D(v/k ∥ p r ))   Interpretation of the Graph’s Curves   Since log( p 12 ) is plotted against  n   on a linear  x - axis, the bound − kn · D ( v / k   ∥   p r ) traces a straight line for each  fixed combination of  k   and  p r , with slope − k · D ( v / k   ∥   p r ). Because every curve shares the same value at  n   =  0  —   where log( p 12 ) = 0, since exp(0) = 1 regardless of parameters  —   the curves all begin at the same point  and fan out as  n   increases, separated entirely by their slopes rather than by differing starting values. The  graph illustrates three distinct behaviors:   1.   Steeper slopes decay faster.  A curve’s rate of descent is governed by the product k·D(v/k  ∥   p r ).  Larger values of this product produce steeper, more punishing decay as n grows. Because k appears  both as a direct multiplier and inside D via the term v/k, its effect on the slope is not simple:  increasing k raises the multiplier but also lowers v/k (a   less demanding voter - support requirement),  which moves v/k closer to p r   and shrinks D. Whether raising k steepens or flattens the curve  depends on which of these two effects dominates for th e specific v, k, and p r   in question  —   it is not  universally true that higher k always decays faster.   2.   Lower p r   steepens the slope.  Holding k fixed, decreasing p r   moves the baseline support further  from the required voter - support fraction v/k, which increases the KL divergence D(v/k  ∥   p r ). A larger  D produces a steeper negative slope, so curves with less favorable baseline support fall away from  log(p 12 ) = 0 more quickly as n increases  —   even though they start at the identical point as more  favorable scenarios.   3.   No crossing occurs.  Because all curves originate from the same point at n = 0 and decline at a  constant rate determined by their own slope, two such lines cannot cross for n > 0: whichever curve  has the steeper slope remains below the others for every n beyond the origin. A c urve with high k  and high p r   will either dominate (stay higher) or be dominated (stay lower) than a curve with low k  and low p r   across the entire range of n  —   never trading places partway through.  
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