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ABSTRACT

Marine fisheries are a common property resource which, because of
the special biological characteristics of the resource, must be
managed in multiple and often antagonistic jurisdictions. To
clarify the management coptions peculiar to fisheries resources, a
typology of common property resources is developed. The typology
is then applied to Chesapeake Bay fisheries as a demonstration of

the typology's usefulness in examining institutional arrangements
in fisheries management,



Institutional and Jurisdictional Constraints
in Fisheries Management

Susan J.B. Cox
— Department of Political Science
Northern Arizona University

One of the most persistent problems in discussing coﬁmon
property resources is that of definition,. The term itself is
understood to have varied meanings, depending upon both the type
¢f resource under discussion and the orientation of the discus~-
sant., Thus &n economist views the common propefty aspect of
fisheries quite differently than the political scientist; they
will each have yet another view of the common property aspects of
range management. B“?{O?”"“ﬂ‘—)'??l&f’s z

In this paper, I propose to accomplish three objectives:
first, to elaborate upon a definition of common property re-
sources; second, to develop a typology of common property re-
sources with an emphasis on fisheries; and, third, to apply that
typology to the Chesapeak; Bay fisheries as a demonstratiﬁn‘of
the typology's heuristic usefulness in examining institutional
arrangements in fisheries management.

COMMON PROPERTY RESOURCE: DEFINITION

The definitioﬁ of common property resource relies upon
either economic grounds or legal (i.e., political) grounds which
rest upon notions of property. Typically, the economic defini-
tion evokes a resource subject to unlimited access by all users.
Each independent user then produces externalities which have a
negative effect upon other users; these "externalities are
technological relationships and not matters of lawlor institu-

tional management"™ (Dorfman, 1974:6). This open-access resource
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is "used, if not necessarily owned, in common by all the members

"of the community. Neither exclusion nor discrimination 1is

permitted with respect to its access" (Fisher and Krutilla,
1974:38). While property rights have significance, they do not
define a common property resource; the "discinguishing feature of
a common property resource is that 1t transmits influences
directly from one economic agent to another" (Dorfman, 1974:7).
Thus the coniiginffxffﬁfjggi}ty-—that use by one diminishes the
resource for another~-is the economic basis for a definition of a
common property resource,

ther economic definitions of common property resource rely
more heavily onlan understanding of accessibility. The term
"relates sﬁecifically to the conditions governing access to the
resource, not to the nature of the owners or of those who
exercise control over the resource" (Christy, 1975:697)., Thus
public propefty may be common property (e.g., recreation lands
that are free) or not (e.g., grazing land managed by the Bureau
of Land Management in the United States); even private property
may be common property, as when a public right-of-ﬁay or footpath
exists across privately owned land. Christy (1975:696) lists
four characteristics of common property resources:

A. It is a natural resource whose flow
of services has economic value.

B, The flow of services is treated as
indivisible.

C. The flow of services can be used
by any individual economic unit

within a group of economic units.

D, There is no agent that controls
access within the group of economic
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units to the flow of services from
the resource.

In addition, common property usually "exists where ;he costs
(social, political, or economic) of acquiring and enforcing
rights of property are greater than fhe benefits that can be
obtained" (Christy, 1975:698).

DPespite the hopes of economis;s, the concept of common
property can not be defined without a consideration of property
rights and their allocation. The preceding gquotation assumes
that property rights exist but the cost of asserting them is too
high, There are viewpoints that insist ﬁhat some forms of
property are immune from acquisition.

The earliest modern writer on property is Hugo Grotius

{1608) who wrote The Freedom f the Seas. In this essay to

justify the Dutch trade in the East Indies, he distinguishes

three kinds of property: res nullius, which is no one's property

but can be acquired; res communes, which is anyone's property and

cannot be acquired as personal property; and res publica, which

is public property (Grotius, 1608:22). A fish captured on the

high seas is an example of res nullius, because ne one owned it

but by capture it becomes the captor's property., The air is res
communes because it cannot be captured or occupled. Grotius

writes that the sea is also res communes because "it is so

limitless that it cannot become the possession of anyone and
because it is adapted [by nature] for the use of all" {(Grotius,
1608:28); this distinction of being limitless is important in
defining modern fisheries rights because our present concept of

"freedom of the seas"™ 1Is based explicitly on Grotius, Res
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publica is then the "private property of a whole nation" (Gro-
tius, 1608:30), such as the national sea éhore.

What we label as "common property" is therefore not oné but
several kinds of property. The fish caught on the high éeas
becomes its captor's property by virtue of his labor; no nation
or individual could lay claim to it prior to the capture. This
lack of ownership, however, resides not in the fish but rather in
its location. The same fish caught in a Scottish lordis salmon
stream is private property before the first line 1is cast, which
is why fishing rights in salmon and trout streams may be leased.
Had the fish traveled instead into American waters to spawn, it
would have belonged to the state in which it was found and its
capture bpdnd by numercus state-imposed restrictions such as
seasons, licenses, and gear. However, our peripatetic and
bioclogically unlikely fish may have swum into waters whose
. 1
fishing is assigned to a tribe of Native Americans, in which case
it would bécome the property of the entire tribe rather than of

one jndividual, Thus we cannot casually label a fish as a common

property resource: it may be res nullius, res communes, res

publica, or simply private property, depending upon where it is
found, how it is caught, and by whom.

A new concept of "common heritage™"™ takes the issue of
property furcther, This idea, first espoused by Arvid*fardo,
Maltese Ambassador to the United Nations, defines some property
as the common heritage of mankind, It is therefore everyone's
property ({(and since it 1is already owned, cannot legally be

appropriated by any one individual or state) and should be
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subject to joint management ﬁkent, 19;;?2A2—243). Pardo was

-

calling for the common heritage to apply to the sea resources
that are outside nationai jurisdiction such as the miﬁeral
deposits and fisheries, "The common heritage idea should be
understood as a whdily new coﬁcept of éroperty rights, a modern
alternative to the traditional ideas of exclusive ownership or of
free and unlimited access" (Kent, 1977;244). Proponents feel
this new idea is necessary because changes in enviromnmental
pressures and resource availability makes old ideas of property
obsolete.

How then, are we to define common property resource? The
term "seems to be é catch-all concept for a varjety of essential-
ly different circumstances that require different definitions and
formulations® (Dorfman, 1974:9). However, there is general
agreement that such a resource is both limited and has a pool of
users whose access has not beén restricted. The problem of
commons management arises when this pool of users is larger than

the resource can permanently bear. To go beyond this general

understanding, a typology of common property resources should be

of more wutility as a heuristic device to direct management

R

initjatives,
TYPOLOGY
Thre are three factors which have a2 major impact in classi-
fying common property resources: the scale of the endeaveor

(i.e., the size of the user pool); the property right involved

(transferable or ncn-transferable, exclusive or non-exclusive

[Regier and Grima; 1985:853]); and the nature of the resource
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TABLE 1:

A TYPOLOGY OF COMMON PROPERTY RESOURCES

Scale of User Pool

- Property Right

Nature of Resource

Traditional (intermnal 7
control, little
external control)

or

Localized (external
pclitical control)}

or

Regional (external _
political control)

or

National {internal
pelitical control)

or *

Multinational (little
internal or external

Nen-transferable
Exclusive

or

Neon-transferable
Non-Exclusive

or

Transferable -~
Exclusive

or

Transferable -
Fon-Exclusive

control)

[Stationary - Renewable

or

Stationary -

or

Fugitive - Renewable

or

Fugitive - Non-renewable

Non-renewable




itself (stationary or fugitive, renewable or non-renewable) (See
Table 1: A Typology of Common Property Resources.)

Scale of User Pool

While the scale of the endeavor is not strictly synonomous
with political jurisdiction, the two are intertwined., At one end
of the scale are small, self-contained communities such as were
once found in medieval Europe and are now virtually restricted to
developigg countries. In these communities the traditional
commons system (Cox, 1985¢; Gonner, 1966; Hoskins and Stamp,
1965) has the most chance of success (Berkes, 1981; Berkes and
Pocock, 1983; Berkes and Pocock, 1981, Ruddle and Akimichi, 1984;
Ruddle and Johannes, 1985). At' the opﬁosite end of this scale
are the vi;tually unrestricted user pools comprised of users from
many nations and ethnic groups. These user groups have little
formalized political control, largely because the resources they
use are outside bolitical jurisdiction, High seas fisheries are,
for example, accessible to any user with sufficient capital;
restrictions which may be imposed by non-dewmocratic goveraments
on their citizens' participation in the fishery are not limita-
tions on access per se but rather are limitations which would be
imposed on a particular imdividual regardless of his activity,
In this category, restraints aﬁd management restrictiqnﬁ of any
kind are difficult to apply because of a lack of agreement among
participants, a lack of political jurisdiction, and the extreme
difficulty of consistent enforcemenﬁ.

Between these two extremes lie a wide variety of user

pools. Others include localized user pools that are part of a
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wider political community whiéh impinges upon use of the re-
source., Fishing towns such as Gloucester, Massachusetts, in the
nineteenth century are an example of this level of user ﬁool.
Access here is rarely restricted because the user pool from
any one community 1s small compared to the resource; the resource
becomes endangered by the comﬁination of many such user pools,
Here restraints are often self-imposed (Berkes and Pocock, 1931;
Pringle, 1985),

A fourth possible category 1is the regionmal user pool which
is, once again, c¢ontrolled by an external political community.
Examples of this category includé river basins, large coastal
areas such as the New England region of ihe American eastern
seaboard (Dewar, 1983), or interstate regions such as the
Chesapeake Bay area. Pﬁlitigal jurisdictions overlap in this
category; for example, resources within the Chesapeake Bay area
are controlled by three states, the District of Columbia and the
federal government. These overlapping juris@ictions generate.
complex management problems which require imnovative institu-
tional arrangements (Cox, 198%a).

A- fifth category is the national user pool; this community
of users has an internal political control in that the users are
drawn from throughout the political jurisdiction exercising
control. Visitors to national parks come from the entire nation
and the regulations they face have been devised by a national
process, unlike consumers of municipal water who are constrained
by state and federal regulations as well as their own municipal

ordinances.



These discussions of the scale of the endeavor are not
exhaustive; a variety of other categories exist. The possibil-
ities lie on a continuum rather than presenting a finite number
of discrete points. The complexity of the management problem is
directly influencéd by the scale of endeavor and its relationship
to the type of resource and the type of property rights invelved.

Property Right

Academic discussions of the legal niceties of préperty law
do little to illuminate the practical concerns of common propert¥y
resource management (Johnston, 1965:303). Regardless of how the
property rtights have been generated--and even if they do not
exist in law but rather only in custom--what matters in manage-
ment 1is thé practical application of those rights. Regier and
Grima (1985), following Dales (1975), héve devised a four-part
schema of property rights together with its manégement implica-~
tions (See Table 2: Property Rights).

Rights arereither transferable or not. Transferable or
individual rights are saleable for goods or money, or are subject
to bestowal and removal for services rendered. Non-transferable
rights have been removed from individual control and rest with
the‘government or with the community of users. These rights may
be assigned to individuals but the individual may not transfer
the right to another. For example, in a mediefaf village, the
right of ;ccess to 2 common was attached to the property within
the village. A householder could not sell his right to use
common pasture and still retain his house and praoperty. The

house c¢ould be transferred, thus inevitably transferring the
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TABLE 2: PROPERTY RIGHTS
Rights to use adminis- : Rights to free access to
tered by government i common property, in
with a centralized i tradition of
v bureaucracy, i untrammelled
2 regulatory Rights 4 Rights exploitive
-y boards, to use | to free use
2 courts privatized | access to .
@ in part and | community resources
=) . | PR
% administered by a in tradition of
e community of users ! individual stewardship
‘ |
_—— -— — —_—e—_ - —_—— = -— —_ —_ —_ _— —_ —_—— _f. —_—— o — —_— — o — e e —_— —_—— -_— e, e = [p—
Rights to legitimate ' Rights to use conferred
w use exchanged ! through a patronage
= . | .
o by informal ! establishment, _
P Rights bartering l publicly Rights
- - '
2 to legiti openly in ' condoned to uses
w | mate use public ! purportedly
= I
w exchanged : exchanged, but
& for money in a : fraudulently, by
free market institution | criminal -swindlers
Exclusive right Nonexclusive right
Source: Regier and Grima, 1985:853.
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right to c¢ommon, but the right to common was not severable
(Gonner, 1966:3-4).

Similarly, property rights may be execlusive or non-execlu-
sive, Exclusive rights imply a limited access to the resource;
grazing permits for public land are exclusive in that only a
limited number are issued, and access to public grazing is
restricted to those holding permits. A non-exclusive right gives
access to the resource to a defined pool of users rather than to
individuals; any city resident may'use the municipal parks.
Access to high seas fishery is wvirtually unrestricted; therefore,
the right to exploit these fisheries is at present non-exclusive.

The management implications of property rights are consider-
able. A non-exclusive, non-transferable right is not, by
definition, susceptible to political management. For some

resources, such as open-seas fishing, there are no legal property

Ve

rights at all attached tb the resource. Therefore, to initiate
any management program, we must first create a property right in
the resource. To accomplish this, political jurisdiction of some
sort must be imposed upon the resource, 1In the case of high~seas
fisheries, this entails extending political jurisdiction of some
nations out into the open seas., The "common heritage of mankind"
proponents would have ué give this jurisdictionm to 211 nations;
others argue for extending the jurisdiction of only the coastal
states. However we decide, the simple recognition of the tvpe of
property right involved begins teo direct our managerial options,

Nature of the Resource
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Resources may be categorized as stationary, such as forests,
mineral deposits, and oyster beds, or fugitive as in wild game
and most fish stocks. They may also be considered renewable,

such as fisheries or forests, or non-renewable, as are minerals.

Each category'generates a set of management issues.
Stationary resources are readily 1identifiable and rarely

N

is their“ownership open to question. Cyster beds, sincé they
rest on state-owned bottoms, belong to the state. National
forests are managed by federal agencies; private forest lands are
harvested by the corporations whiéh own them, Government may
regulate private rescuvrces for the good of the political commun-
ity but the ownership and control are clear.

In_poﬁtraét, fugitive resources may span several political
jurisdictions and are difficult to capture. Ownership of the
resource varies with its location. For examp;e, in the United
States, the hstate ownership" doctrine applied to fisheries until
the 1940's. .Under this doctrine, the right to navigable waters,
submerged land, fish, and wildlife was a public trust dating from
colonial times. The public character of the rights was passed on
to the varicus sovereign states which therefore owned the fish,
Howevef, in 1948, the Supreme Court struck down the state
ownership doctrine and declared that federal law was pre-emp-~
tive, This has lead to awkward situations in which the American
government regulates fisheries inside state waters. Other
problems also arise when the fish travel out of one jurisdiction
and into another; for example, fisherwman in the second territory

may feel that the resource is unfairly exploited before they have
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access.
This fugitive character of fisheries may be categorized
according to either the political jurisdiction or the tfpe of
fish, although clearly these distinctions are closely related.
Christy (1977:237) combines a classification of migratory pattern
with political jurisdictions:
1. Unshared stock exists in a single national juris-
diction.

2. Shared stock exists in the jurisdiction of two or
more adjacent or opposite coastal nations,

3. Highly wigratory stock is within the jurisdiction
of two or more nations and exists outside any
national jurisdiction. |

4, Anadromous stock‘lives in the fresh or estuarine
waters of a single national and outside the
nation's jurisdiction on the high seas.

5. HYigh seas stock exists only outside nafional
jufisdictions (e.g., some whales).

Thus the nature of the resource is closely related to the
scale of the user pool because access is frequently determined by
political jurisdiction. However, the two are distinct din that
the user pool of one jurisdiction may harvest several stocks, or,
converselé, one stock may be susceptible to more than one user
-UJ - e

Given this tvpology, resources fit into one of‘fjiiicate-

pool,

gories. Forests and public grazing lands are stationary-re-
newable. Mineral deposits such as coal or copper are stationary~

non-renewable, Fisheries, wild game, and some water-borne plants
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are fugitive-renewable. “Fugitive-non-renewable" remains a null
set.,

Where do fisheries fit into this typology? All fishéries
are rengwable resources, which excludes the non-renewable
categories. Beyond that, however, fisheries may be found to fit
virtually any comBination.

Mosf fisheries (excluding the truly sedentary fisheries such
as oysters) are fugitive., The fupitive characteristic means they
will probably cross several political Jurisdictions; thus the
typology in this category will be expanded to include the five
migratory patterns discussed above, {See Table 3: Typology of
Fugitive Fishery Resources.) This biological characteristic
hampers collection of scientific data on fishery stocks, future
yields, and any other information usually déemed essential to
reso#rce management. Thus social; political; and economic
factors will have a proportionately greater influence in a
fugitive resource than they might in another resource.

Property rights in fisheries may fall into any category.
Some fishery property rights, such as enjoyed by certain Pacific
Northwest Indian tribes, are non-transferable. Others, such as
the right to certain salmon runs or trout streams, may be leased
and are iransferable. Conventional fishing licenses convey
an exclusive right of access to the fishery, while Asian villages
have non-exclusive rights to the local stocks (Hooper, 1985).

Finally, any one of the almost infinite user poois may
describpe & group with access to the fishery.

A varlety of technigues are available to the fishery
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TABLE 3:

TYPOLOGY OF FUGITIVE FISHERY RESOURCES

Scale of User Pocl

Traditional

or

Localized

or

Regional >

or

National

or

Multinational

Property Right

Migratory Pattern

—

Non~Transferable
Exclusive

or

Non-Transferable
Kon-Exclusive

or

Transferable -
Exclusive

or

Transferable -
Xon-Exclusive

Unshared Stock

Qr

Shared Stock

or

Highly Migratory

or

e

Anadromous

or

High Seas

-15=
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Resource
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manager; the usefulness of each technique depends %lmost entirely
on the type of resource being managed. A small pool of users
with exclusive and transferable rights to a fishery willrfeépond
to approaches that are inappropriate for a large pool of users
drawn from several political jurisdictions. One use of.the
typology Jjust developed is for managers to organize their
perceptions of their own resource. Determining the differences
and similarities between resources helps determine the transfera-
bility of management techniques. An application of the typology
to Chesapeake Bay fisheries follows to serve as a demonstfation
of the problem-structuring possibilities of the typology.
CHESAPEAKE BAY FISHERIES

Problems in Fisheries Management

The complex and interconnected ecosystem of the Chesapeake
Bay 1s 1ﬁ serious difficulties. Late 1in 1983, the Environmental
Protection Agency completed a six-year $27,000,000 study of the
Bay. The study

clearly indicated that the Chesapeake is an
ecosystem in decline. It found that submerpged
aquatic vepetation (SAV), which plays a crucial
role in the Bay's focd chains and physical
processes, has declined 84 since 1971, The
study showed that areas exhibiting low (or no)
dissolved oxygen have increased 15-fold in the
last thirty years., Furthermore, the study
established a direct link between the rising
influx of sediments, nutrients, organic
compounds, and heavy metals to the dramatic
decline of living resources. Over 100 million
pounds of oyster meat was shucked annually in the
early 1900's and today that figure is less than
30 million pounds. Landings of freshwater
spawning fish such as striped bass, shad, and
yellow perch, have decreased nearly 4-fold since
the early 1%900's. (Summarz, n.d.z:1).

Solutions to the environmental problems of the Chesapeake
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Source: Choices for
The Chesapeake: An
Acticon Agenda (Balti-
more: Citizens Pro-
gram for the Chesapeake
Bay, 14983), p. 3.
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are complicated by the multiple government jurisdictions that
control Bay Fisheries. (See Figure 1) Virginia and Maryland are
the two states most directly involved in managing thé-Bay's
fishery resources. However, the impact of both the District of
Columbia and Pennyslvania and the overlapping federal jurisdic~
tion, which includes all navigable water aﬂd the oceans ‘out to
the territorial limit, further exacerbate management problems.
One decéptively simpie problem caused by the multiple state
jurisdictions is the variation in fishing gear permitted in
Virginia and in Maryland., In Virginia, for example, a EEEEIPOt
is defined as a "structure made of wire or thread net;" hard crab
poes may not have mesh smaller than 1 1/2% ﬁut peeler pots have
no restrictions at all (Summary. and Comparison, 1983:5). 1In
Maryland, a crab pot is legally defined as a "cube shaped device
with openings toward inside [with] sides not more than‘Z&" long
fand] constructed of wire." Hard crab pots in Maryland may not

have mesh smaller than one inch, and peeler pots have identical

restrictions (Goldsborough, 1984:1). The variation is suffi-

clently extreme that, prior to 1985, possession of regulation
Maryland gear in Virginia water could lead to an arrest, Any
substantial change in gear regulations =-- short of a total lack
of restrictions -- will be an economiec hardship on an already
stressed industry.

A second-state-level concern 1s socio-cultural, Virginia
and Maryvland have been historie rivals-for control of.the Bay:
boundary disputes date back to 1632 (Horton, 1981:B6). Virginia

has a traditional abhorrence of regulation, while Maryland is
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TABLE 4

GOVERNMENT ORGANIZATIONS ENGAGED IN FISHERIES

MANAGEMENT

Federal:

Multi-State:

Tri-State:

Bi-State:

State:

Natiecnal Marine Fisheries Service

Atlantiec States Marine Fisheries Commission
Mid-Atlantic Marine Fisheries Commission

Chesapeake Bay Commission

Potomac River Fisheries Commission

Virginia Marine Resources Commission
Maryland Department of Natural Resources
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happier to regulate (Fisher, 1984). Although the traditional
cultures of fishermen in the two states are very similar to the
oﬁtside observer, the fishermen themselves view their cultures as
dissimilar and cherish those differences in the same Qpirit as
two high schools perpetuate a sports rivalry.

A third factor that inhibits any organized coordination of

the Bay is the overlapping jurisdictions of various local, state
and federal agencies and laws. (See Table 4: Government
Organiéations Engaged in Fisheries Management,)
Until 1971, Maryland allowed county residencf requirements for
crabbing licenses, The U.S5. Army Corp of Engineers has jurisdic-
tion over dredging in all navigable waters and in ocean waters,
and thus the Corps is involved 1in keeping Bay channels and
Hampton Roads clear for shipping. The Fishery Conservation and
Management Act of 1976 (Magnuson Act) establishes eight fisheries
management councils; the Mid-Atlantic Regional Fishery Management
Council coordinates fisheries for New York, New Jersey, Delaware,
Pennsylvania, Maryland{ and Virginia, Although the Bay 1is not
technically in the Fishery Conservation Zone (3-200 miles off
shore), the Council does preempt some coordination efforts of the
two major Bay states. While this 1list does ﬁot exhaust the
multiple jurisdictions inm the Bay, it does indicate the complex-
ity of regulations for the Chesapeake.

Applicatidn of Tvpelogy

Excluding the sedentary fisheries, Chesapeake Bay fisheries
are;

{1) fugitive-renewable resources, comprised of

-20-



(2) shared stock and highly migratory stock.

(3) Property rights are non-transferable and

(4) exclusive,

(5) The pool of users consists almost entirely of local-
ized, externally controlled users {e.g., Gloucester,
Virginia, and Smith Island, Maryland).*

Setting political considerations aside momentarily, this

description indicates several options for management.

1. fugitive-renewable resources. As discussed earlier,

managers are not able to rely upon extensive scientific data
being available.

As a renewable resource, the various fisﬁeries can be
managed for‘either maximum sustainable yield (MS5Y)}--the level at
which the seasonal catch equals the replenishment of the stock--
or the optimal sustainable yield (0SY)--the level of catch which
maximizes profit by generating the largest possible return per
unit of effort (See Figure 2: Améunt or Value of Catch vs, Fish-
ing Effort). Since the 0SY is usually at a level of catch below
MSY, and since the data which generates the MSY 1is suspect, the
fishery should be managed for something less than the estimated
MSY (Eckert, 1979:123; Gulland, 1974:110). This may be easier
than it first appears because "among the public at large there is
enough growing awareness of the simpler aspects of fishery
problems for the idea of exceedinmg the MSY to have achieved the
moral stigma of a specialized form of pollution” (éulland,
*WYhile In theory regional and muvltinational pools exist, in
practice the users primarily come from Maryland and Virginia. A
few Delaware or North Carolina fisherman will venture into the

Lay but they have no significant impact.
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Figure 2: Amount or Value of Catch vs. Fishing Effort
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1974:109).

2. shared stock and highly migratory stock. Although the

stock 1s both shared and highly migratory, the user pool does not
move outside the 'shared stock political jurisdietions, There-
fore, the manager can discount the need to regulate the user pool
in the federal govermment's territorial waters. What the manager
must do, howeve;, is insure that the users’' behaviorlwithin the
shared stock range is consistent with the demands of the migra-

tory stock management. 7 0t wlot ‘fvw«fbw«bf'ff‘@ iy Al alour 7
Koo ¥

3. non-transferable property rights, The property rights

in‘the fishery exist and do not need to be created. Unlike
property rights-in high~-sea fisheries, which to date do not exist
in any recognizable or enforceable form, the rights to Bay
fisheries have been established by positive law and ratified by
custom, |

4. exclusive property rights. These rights are exclusive

lo the sense that no one may fish in the Bay without a license.
However, as a practical matter neither Maryland nor Virginia
imposes a limit on the number of licenses issued, The states
would need to justify a license limit on conservation grounds.
At present, Bay regulators seem happier to manage throuéh catch
limits and season and gear restrictions, We therefore have the
interesting situation of eiclusive righté but unlimited access.

5. localized user pool. Finally, the pool of users is

comprised of localized, extermally controlled users. The
regulatory impact upon the fisheries comes from the two states,

but the actual bureaucratic structure in place is overwhelming.
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Recognition of the size and character of the user-pool suggests
that the management focus should be at the regional level, apd in
fact, this is so. Fisheries management in Virginia and Maryland
is coordinated through frequent but iInformal communicagion
between the two states. Both states report to the Chesapeake Bay
Commission their progress on fisheries initiatives on a quarterly
basis. In addition, the National OQceanic and Atmosﬁheric
Administration (NOAA) has established a Chesapeake Bay Stock
Assessment Committee, formed of federal, state and academic
participénts to make long-range term plans for stock assessments
and to implement the plan. (Goldsborough, 1986, n.p.)
CONCLUSION

Through the development of a common property resource
typology and its application to a specific fishery, we have
demonstrated two ideas. First, fishery resources fit a wide
spectrum of common property rescurce types, Second, the major
characteristics {(user pool, property rights, resource character-
istics) provide a valuable heuristic device for structuring our
views of fisheriles resources, By utilizing a formalized approach

to problem-structuring, we can improve the soundness of decisions

in fisheries management,.



APPENDIX I

Limited Access

Management of the commons, once its limits become known, is
possible by one of three approaches (Friedheim, 1979:32-34). One
is the use of voluntary agreements within a community; this will
work only with a very small pool of users who have traditional
ties to each other and the resource. The second 1s to increase
the stock; however, this is not technologically feasible for a
commercial fishery resource. The final approach is enclosure and
the establishment of property rights., This approcach is not only
inevitable for larger fisheries, but also in limited testing it
has proved a viable alternative (Keen, 1973).

It is important to note that the open access to fisheries in
the United States is an unusual situation in a developed nation:

. Moreover, it has been a tradition in [the
United States) that marine fish rescurces are
available to all.... The inevitable result has been
overexploitation and over-capitalization....

Other natural resources have not had this handicap
in the United States, nor is this practice common

in many of the other principal fishing nations.

It will be necessaty sooner or later to alter the
system,... (Fisheries Management Under Extended
Jurisdiction, 1975:vii)

American fishing communities often do not realize their unique
position as the last unlimited access resource:

[Fishermen] are seeing probably the last
large common property resource gradually being
transformed with some set of limits being put
on the access to that resource. Water rights
have gone that way, o0il has gene that way,
timber [and]...grazing lands have gone that
way, and the transition has come last to the
sea because it has been so expansive in what
it could produce. We are in a stage of
transition. (Adasiak, 1978:96).

Limited entry is c¢losely related to the idea of enclosure.
Limited entry restricts the size of the user pool; enclosure
creates political jurisdiction over territory which previously
had no political oversight. This 1in turn paves the way for
limited entry,. .

There are two types of ocean enclosure: centralized, in-
which ownership is defined functionally and control is given to
the world system ("common heritage with mankind"); and decentral-
ized enclosure which compartmentalizes ownership (Friedheim,
1979:35). . ‘

The common heritage ideal has lost momentum as the Law
of the Sea treaty was finalized. However, the concept of
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increasing community power is a derivative of the common heritage
idea and is gaining visibility (at least in academic circles).
Arguments for community control are based on experience and sound
bureaucratic principles., Government regulation of smaller
fisheries may well be in a growth stage, but the "management of
relatively stable {or steady~state) fisheries in the post-indus-
trial society, however, may instead require a historical perspec-
tive [Cox, 1985b] and a community based approach"™ (Berkes, 1985:
207). Large governmental regulaticon may not work iIimn these
smaller fisheries because of a clash of philosophy: government
regulation creates individual property rights in a community
system which operates on communal property rights (Berkes,
1985:207). Indeed, these systems may be impossible to bring
under the large government regulatory umbrella:

Rights are enunciated to safeguard freedons,
but the tendency to formalize and allocate rights
can be carried too far....[The 'tragedy of the
commons'] does not follow inevitably when rights
to use are not rigorously formalized, at least not
within a local community of husbandmen....

The de facto systems of legitimate and imagined
rights in thousands of locales are entirely too
complicated to bring under formal law and/or into the
market-place, {Regier and Grima, 1985:857-858).

"Although the preceding quotatien describes Canadian fisheries,
it is applicable to fisheries throughout the world.

The trend toward decentralized enclosure is "unmistakable
and perhaps irreversible” (Friedheim, 1979:36). The 200-mile
limit which was once so controversial is now accepted world-
wide: all coastal nations treat the 200-mile economic zone
as territory in which national law will prevail, and fishery
access is limited. The exclusionary zone is now even used as a
testing ground for national sovereignty, as a recent Argentine
fishing dispute near the Falklands indicates (Coone, 1986:12).

Enclosure and limited access strike at the very heart of
fishing traditions. However, some observers have noted social
and economic changes in fishing communities across the nation,
Fishermen have perceived the need for effective use of political
resources to solve economic'hardships (NDewar, 1983),. In addi-
tien, changes in technology and marketing are forecing the fishing
communities into less individualist ways of thinking; "relation-
ships among the harvesting, processing, and management sectors
are becoming standardized, routinized, and structured according
to formal rules'" (Miller and Van Maanen, 1983:372). A generation
ago, such structure would have been anathema to the fishermen; -
now it is viewed as a necessary adjunct to economically success-
ful fishing, Fisherman are becoming businessmen:

Simply put, fisherman seem to have realized

that their survival as fishermen is predicated
mainly on their survival as businessmen....
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Importantly, fishermen interpret competition

in the harvesting sector in terms of zero-sum

games ., Predictably, this- encourages a harvesting
sector divided against itself, and alliances among
fishermen are coming to be extremely problematic,
situationally specific, and temporally limited,

As a2 consequence, the traditional dimensions of
conflict and alliance within a fishery (e.g.

ethnicity, target species, gear type, region

fished) are becoming relatively weak predictors

of fishermen's economic¢ and political behavior.
(Miller and Van Maaren, 1983:376).

What seems inescapable is that the traditional independent
fisherman in industrizlized pations must go the way of the small
farmer. However, in developing countries the community con-
trolled resource--non-exclusive, non-transferable rights in a
small community of users--may yet survive, Neither process is
necessarily to be preferred over the other: commentators must
realize '‘that many criticisms of limited entry apply to a particu-
lar scheme and not to the general theory of limited access
(Popper, 1978:10). :
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APPENDIX I1

GOVERNMENT ORGANIZATIONS ENGAGED IN
CHESAPEAKE #HAY FISHERIES MANAGEMENT

Chesapeake Bay Commission. The organization that is most
specific to Bay concerns is the Chesapeake Bay Commission, a
tri-state commission created in 1980 by the General Assemblies of
the State of Maryland and the Commoanwealth of Virginia. As of
1986, Pennsylvania is a full member of the Commission. The
Commission's duties include recommending legislative and admins-
trative action for coordinated and cooperative use of the Bay,
monitoring resources, representing tri-state concerns to the
federal government, and arbitrating tri-state conflicts. In
1984, a fisheries advisory group was formed with representatives
from the scientific and political communities of both states.
Potomac River Fisheries Commission, A bi-state Potomac River
Fisheries Commission created by the Potomac River Compact. It
is limited to oyster bar maintenance and regulation and licensing
of taking crabs, finfish, and shellfish; the regulations are
subject to amendment, modification, or revocation by joint
enactment of the two states. The commission has no enforcement
powers.

Atlantic States Marine Fisherles Commission. The Atlantic States
Marine Fisheries Commission was created by compact in 1942. All
the Atlantic coast states are members as is Pennsylvania. The
Commission's concern is with tidal fisheries; the National Marine
Fisheries Service is the Commission's primary research agency.
It serves 1In a strictly advisory capacity; compliance with
interstate plans formulated by the Commission is left at the
discretion of the individual states.

Mid-Atlantic Marine Fisheries Commission. In contrast to the
Atlantic States Marine Fisheries Commission, the Mid-Atlantic
Regional Fishery Management Council has an enforcement mechan-
ism. Plans drafted by the Council are put into effect by federal
regulations promulgated under the authority of the National
Marine Fisheries Service (U.S8. Department of Commgrce). The
U.5. Coast Guard and the National Marine Fisheries Service
enforce the regulations.

National Marine Fisheries Service, The National Marine Fisheries
Service (NMFS) is the primary federal agency for funding and
implementing marine resource research. Housed in the National
Oceanic and Atmospheric Administration (NOAA) in the Department
of Commerce, NMFS has programs supporting data collection and
administering cooperative fisheries programs. This service
chairs the Chesapeake Bay Stock Assessment Committee established
by NOAA.

Virpginia Marine Resources Commission and Maryland Department of
Natural Resources. The two state-~level agencies responsible for
fisheries management are the Virpginia Marine Resources Commission
(VHRC) and the Maryland Department of Natural Resources. VMRC,
which Is in Virginia's office of Commerce and Resources, protects
Virginia's seafood industry and conserves marine resources. Its
regulatory powers are less tham those of Maryland., The Maryland
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Department of Natural Resources has given primary responsibility
for tidal fisheries management to the Tidal Fisheries Division of
the Tidewater Administration. The Department has substantial
rule-making authority. '
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