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Law and the Pursuit of Opportunities

In any going society, the patterns of econonic behavior are naintained
by virtue of certain rules of conduct or |aws which formul ate the range of
strategic opportunities that are available to those who function wthin that
soci ety. Law pl aces paraneters upon conduct by indicating the boundaries of
| awf ul and unl awful behavi or, provides a basic structure of incentives for
ordering the behavior of all persons in a society, and affords certain facili-
ties for the pursuit of opportunities. If lawis to be effective, it nust
be enforceable. A "rule of law' exists only when enforceable rules of con-
duct are nade explicit and when the behavior of all participants in a social
structure can be held accountable in reference to the explicit standards of
the | aw.

The specification of enforceability as an essential elenment of the
| aw neans that all social transactions and relationships have inplicit refer-
ence to a juridic order in which special machinery or institutional facilities
may be invoked to resolve conflicts and enforce conduct consonant with the
rules of law. An econom c transaction, for exanple, may be sinply conceived
as an exchange of goods and services between two persons. However, the very
nature of the transacti on depends upon the juridic position of the persons
engaging in the transaction, and the nature of the exchange depends upon the
| egal attributes of property in the goods and services being exchanged. The
consummati on of a transaction depends, in turn, upon the inplicit, if not
explicit, law of contracts

If the parties occupy relatively equal juridic positions with substantial
i ndependence and freedom of choice, sone of the legal conditions of a narket
exchange can be met. Others can be net if the nature of the property right
to a good tends to be exclusive, determ nate, and readily transferable. The
institutional facilities of a legal order are required to naintain the econonic
order of a market.

* The formul ation of this paper has benefited significantly fromearlier con-
versations with ny colleagues J. S. Bain, R E Caves, and J. Margolis on the
California water industry study, with ny associates, especially I. K Fox,

J. V. Krutilla, A V. Kneese, J. W MIlimn, and Aaron W/ dovsky at Resources
for the Future, Inc., with L. F. E. Goldie who has related interests in the
study of law and with E. Scott and L. Weschler who are currently working on
aspects of public entrepreneurship in the California water industry. | have
found John R Common's fornulations in his Legal Foundations of Capitalism

to be the nost hel pful single source of ideas for dealing with the econonic
and legal relationships inplicit in any econom c transaction
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Under relatively optinmal market conditions the | egal aspects inplicit
in an econom c transaction can be assuned w thout giving nmuch attention to

the specific provisions of the law. 1 Then, peopl e engage in a relatively

free exchange of goods and services with mininmal friction and negligible re-
course to |l egal processes. Under these circunstances the standard assunptions
of the econon st about producer "sovereignty" and consunmer "sovereignty" in an
econony operating under postul ated conditions of "law and order" are adequate.
However, such assunptions nmay not be an accurate characterization of the nexus
of economic and |l egal relationships, and they may not be particularly appropri-
ate for anal yzi ng econom ¢ behavi or under inperfect nmarket conditions.

From a | egal point of view every economic transaction or relationship
can be | ooked upon as involving parties with certain rights, duties, exposures,
and liberties. \Where one has a property right, for exanple, others have a
duty or obligation to recognize that right. An intrusion upon a person's
property right nay create an exposure on the part of the intruder to the clains
of the proprietor owning the property. Still other relations nay not be sub-
ject to an exposure, and a person in such a position is at liberty, or free,
to choose his own course of action. A potential buyer, for exanple, is at
liberty to consider an offer to sell, but once an agreenent has been nade to
buy, a new pattern of rights and duties has been established with a comensurate
structure of liberties and exposures.

Al'l legal relationships inply that parties to an econom c transaction
may i nvoke special legal facilities to enforce their clains by recourse to
adj udi cation. Every claimto a right inplies a power or capacity to invoke
legal facilities to enforce one's rightful claimagainst the actions of those
who may have inpaired or may threaten to inpair the exercise of that right.

A person who has unlawfully infringed on another's rights, in turn, is ex-
posed to the inposition of sanctions in order to redress the wong.

A purely econonic transaction inplies that parties are free to realize
economi ¢ opportunities through private negotiation of an exchange of goods
and services. The freedom of the market inplies substantial liberty or free-
dom of choice, i.e., freedomfromexternal sanctions. But where rights may
be infringed, those clainmng the right may i nvoke | egal procedures and trans-
forman economic relationship into a |l egal relationship with fundanentally
different decision rules and with the inmposition of sanctions to reallocate
val ues. A decision to invoke | egal processes transforns an economnic rel ation-
ship froma private transaction with-'substantial freedomto pursue opportunities
into a formal public transaction subject to highly fornmalized procedures with
recourse to an external authority able to inpose formal sanctions in the en-
forcement of a judgnent. Both types of relationships exist in contenplation
of the law but involve a quite different structure of social relationships.
The one is organized to facilitate negotiation; the other is organized to
facilitate litigation

The anmount of litigation in any private sector of an econony may be
a crude, but nonethel ess effective, indicator of the failure of private prop-
rietors to reach satisfactory solutions, or to "satisfice" under existing

market conditions.2 In other words, litigation may serve as a crude indicator
of market failure. In turn, the willingness to invest in litigation inplies
that strategic opportunities are available to those who seek recourse to such
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proceedi ngs in which the pay-off fromlitigation can be expected to exceed
the costs of litigation in relation to the consequences anticipated in the
failure to litigate.

Whet her the cl aimants who seek recourse to litigation are able to gain
an adj udi cated solution at which they can "satisfice" may al so be probl ematic.
If substantial investnents are nade in appeals to higher courts or if contro-
versies fail to termnate in litigated Judgnents, then one might infer that
the parties have failed to "satisfice" by recourse to adjudi catory proceedings.
However, litigation may still have a- value in placing boundaries upon probl ens
by defining some of the issues, by determ ning the universe of interested
parties, or the community of litigants, and by fornmulating the set of results
or outcones which could be expected from an adjudi cated sol ution

Once bargaining linmts are established by litigation or the threat of
litigation, parties to the conflict are often in a position to assess opportun-
ity costs and explore the alternate solutions which may be available to them
In an open society with a relatively free public enterprise system a solution
may be sought by designing and organi zing sone form of public enterprise which
will permt a community of litigants to resolve its problens as a function of
the internal managenent and operation of such a public enterprise. Public
entrepreneurship, thus, my be one of the sets of strategic opportunities
for "satisficing" when nmarket alternatives and adjudi catory proceedi ngs have

failed to "satisfice." Another set of alternatives m ght be pursued by
changes in public policies which woul d regul ate market conduct under new policy
constraints or renobve existing policy constraints.3 Still other alternatives

m ght include efforts to correct inperfections in market conduct by reformnu-
lating the body of property and comrercial |aw applicable to market conduct.

A market which fails to "satisfice" is clearly subject to such im
perfections that optimal allocation of resources is not possible. In an open
society the legal and political institutions which are available to proprietors
as a function of the legal character of all economic transactions nmay provide
other arrangenents to facilitate the search for solutions which can "satisfice.”
whet her sol utions which neet the conditions for "satisficing" also neet the
conditions for "optimzing" in the use of economic resources is problematic.
answers to such a question depend upon a capacity to eval uate perfornmance
under widely varying econonmic and political conditions.

In exploring the range of econom c and political opportunities which
derive fromthe nexus of law to econonic transactions, | shall, first, exan ne
the law of water rights in relation to the range of opportunities and risks
that are created for proprietors functioning in the California water industry.
Sone of the strategic opportunities that are open to proprietors by seeking
recourse to the courts as a neans of pursuing their interests will be consid-
ered next. Sone of the opportunities that are sought through public solutions
to comon probl ens agai nst the backdrop of litigation or the threat of litiga-
tion will then be exam ned. Finally | shall attenpt to draw some concl usions
about the relationship of property, proprietorship, and politics to the pur-
suit of economic opportunities in the California water industry.
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Law and the Pursuit of Opportunities in the California Water |ndustry

The California water industry provides a useful referent in exam ning
probl ens regarding |l aw and the pursuit of econonmic and political opportunities
under inperfect market conditions. The variety of interdependencies anong
the Joint and alternative uses made of any water supply system creates an
extraordinarily sticky, if not inpossible, range of problens for a market to
handl e strictly within the confines of market arrangenents. At the sane tineg,
California water lawwith its great variety of rules and its enphasis upon
correlative rights fornul ates an adm xture of property rights which are
neit her exclusive, nor determ nate, nor easily transferable. G ven these
conditions it is not surprising that entrepreneurs have failed to establish
a satisfactory |level of operation in the private market. Instead, litigation
in the California water industry has preoccupied the state courts for nuch
of the past century. Having failed to "satisfice" in a free market, or in
the courts, proprietors have tended to negotiate various collective arrange-
ments for using public enterprises or joint operating agencies to devel op
and all ocate common water supplies. As a result, the | aw of water user
organi zation, especially the |law applicable to public enterprises, has assuned
a significant role in transfornming the rules of conduct in the California
wat er industry. An increasingly large portion of the total California water
supply is being distributed under the public service rules of utility opera-
tions rather than under rules of property |aws applicable to individua
proprietors.

Opportunities and Risks of Proprietorship Inplicit in the California Law
of Water Rights

One view of property is to refer to the thing or object of a property
rel ati onship. Another viewis to ook at the attributes of "ownership" or
of "proprietorship” which accrue to the '"owner" of a good. |In this sense,
ownership involves an authority to control or an authority to make deci sions
or choices in relation to the use of a property. The "property" is the good,
or, inits econonic sense, the set of events or services which is to be used
or controlled at the discretion of an owner. "Proprietorship" is the auth-
ority or power vested in an owner to exercise control over his property,
especially to exclude others except on his own terns.

In exam ning the opportunities and risks of entrepreneurship inplicit
inthe California law of water rights this analysis will view property |aw
as the rules which fornulate the powers or authority which a proprietor can
exerci se under his property right. These rules can be stated as character-
istics or attributes of proprietorship which fornulate the authority that
accrues to entrepreneurs in the California water industry by virtue of the
different clains that can be made to the use and control of water supplies.
These characteristics or attributes of proprietorship may include reference
to (1) who may claim (2) for what uses, (3) exclusiveness of claimto use,
(4) exposure to the clains of others, (5) stability of the right over tine,
(6) transferability (7) exposure to the costs of adversities, and (8) the
structure of public authority and control. Each of these attributes can be
exam ned for the several different types of water rights which may be asserted
under California law including (1) pueblo rights, (2) appropriative rights
to surface waters, (3) riparian rights surface waters only), (4) overlying
ground water rights, (5) appropriative ground water rights, (6) prescriptive
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rights, (7) nutual prescriptive rights, and (g) servitude to the areas and
counties of origin.4

An exanination of the attributes of proprietorship in the | aw of water
rights reveal s sone radical variations in characteristics anong the different
doctrines of California water |aw. Sonme forns of water rights, including
riparian rights and overlying ground water rights, can be asserted only by
proprietors who own | and in defined proximty to bodies of water. Since nost
water utilities do not own the |land being served, they are excluded from as-
serting a riparian or overlying ground water right for their service area.

An appropriative right to either surface or ground water supplies can be as-
serted by any proprietor who puts water to any of a w de range of beneficial
uses including the provision of utility services for others. The pueblo right
can be asserted only on behalf of a very few proprietors and can be held only
in public proprietorship.

No single doctrine of water | aw takes account of all the various uses
that may be made of water. An appropriative right can be asserted for any
benefi cial consunptive use as specified in the license to appropriate with
the inplication that a water right woul d not accrue to non-consunptive use
of the flow of a streamin its natural state. Such uses as recreation, navi-
gation, dilution of waste, and fishing would normally be excluded fromthe
assertion of a private property right under the appropriation doctrine. Con-
sunmptive, on-the-land uses are generally enphasized as agai nst non-consunpti ve,
i n-the-channel uses of a flowi ng stream However, any use involving storage
and nodification of flow patterns of a streamin order to increase the utilityof
the regulated flow, as in the generation of hydroelectric power, is presuned
to be a consunptive use subject to appropriation.

A riparian right presumably can be asserted for any reasonabl e beneficial
use of the customary flow of a stream for both consunptive and non-consunptive
purposes in relation only to riparian lands. In California the riparian doct-
rine has been used predonminantly to assert clainms to the use of water upon
riparian lands. An effort of riparian proprietors to claima right to the
use of a streamfor fishing has been denied on the grounds that the assertion
of such a right is an exclusive function of the state in the exercise of its

proprietory control over fisheries occurring in natural water cour ses; ® and
an effort by a riparian proprietor to insist upon the continuance of a fl ow
to assure the use of a streamfor stock watering purposes has been denied as

an unreasonable claim® Nor can a riparian proprietor assert a riparian right
to use water for sale to non-riparian users.

Sone types of water rights provide for correlative use of indeterninate
quantities of water. Other forns of water rights provide for exclusive use
of determinate quantities of water. Sinilar elenments of variation apply to
the relative stability of water rights over tine. Water rights which are cor-
relative permt a proprietor to claiman expanding supply of water for growh
opportunities if the total supply of water is adequate to neet all denands,
but may expose a proprietor to an inpairment of his available supply if the
total supply is insufficient to neet all demands of those asserting correl a-
tive rights. Oher rights may renain relatively fixed over tinme except where
they may be subject to prior vested rights of an indeterm nate character

The California | aw of water rights includes a variety of constraints
upon the sale of water or the transfer of water_ rights. Ariparian right is
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normal |y sold or transferred as a part and parcel of a property right in Iand.
If ariparian right is conveyed to a non-riparian proprietor, apart fromthe
riparian land to which it had been attached, the non-riparian proprietor ac-
quires a right to the use of water upon non-riparian | ands only as agai nst the
riparian proprietor who sold the right. Such a sale does not quiet the claim
of other riparian proprietors for injuries which may accrue by virtue of the
di version of water to non-riparian |ands. Appropriative rights my be sold or
transferred subject to conditions which assure that other water users will not
be adversely affected by the transfer.

Rul es governi ng the excl usiveness of a clai munder various types of
water rights usually determ ne the types of exposure that any proprietor nust
bear in relation to the clains of others. A junior appropriator is exposed to
the prior rights of a senior appropriator and to the vested rights of those
who may cl ai m under other doctrines of water rights. Under conditions of
wat er shortage, the doctrine of prior appropriation would normally exclude the
nmost Juni or appropriators and the entire burden of the shortage woul d be borne
by the nobst junior appropriators. The senior appropriators in their order of
seniority would have prior claimto the avail able water supply. On the other
hand the correl ative doctrine of riparian right and overlying ground water
rights neans that each proprietor is exposed to clainms of any other simlar
claimant to the reasonabl e use of the available supply and to the clains of
appropriators to the use of "surplus" water. The costs of adversities presum
ably would be distributed on a correlative basis as anong riparian and overly-
ing proprietors.

The liberality of the California courts in permtting established pro-
prietors to defend historic uses by asserting a prescriptive right has contri b-
uted to an even greater degree of anmbiguity than was inplicit in the efforts
to place correlative and appropriative rights side by side. Were adverse use
and possession are maintained for a period of five years or nore, the statute
of limtation prevents an action by the injured party to recover his property
and the adverse user can perfect a clear title to the property. Aclaimto a
property based upon adverse use and possession is a claimto a prescriptive
right.

Normal |y the paynment of the property taxes |evied and assessed agai nst

a parcel of property enables a property owner to defend hinsel f against the
establishnent of a prescriptive right by an adverse user. However, in the
case of water rights, property taxes have rarely been |l evied and assessed upon
the water right as such and this line of defense is generally not available to
protect existing rights. The probl em of defendi ng agai nst the assertion of a
prescriptive right is greatly conplicated by the el ements of uncertainty as to
when an invasion of an existing right has occurred. "Surplus" waters are a-
vai |l abl e for appropriation, but given the |ong-term drought periods which may
extend over periods of 15 years or nore, it may be difficult to determ ne when
an invastion of right has occurred and when a prescriptive period has begun

to toll.

In recent ground water adjudications, California courts have recogni zed
that both original owners and wong-doers nmay continue to punp all of the
water they need and that the injury relates only to the right to continue to
punp at sone future date. The continuing overdraft would nmake it inpossible
for all to punp at the sane rate indefinitely into the future. Thus the
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i nvasi on of right was held to be only a partial one and all users were required
to reduce their punping proportionately to bring the draft fromthe basin wth-

inthe limt of its safe yield.7 The judgnments in these adjudications have
been characterized as the application of a doctrine of "nmutual prescription."”
Presunmably each proprietor is partially invading the rights of others and to
that extent is perfecting a right by nutual prescription

The nultiple systemof water rights in California has given proprietors
substantial flexibility in asserting diverse clains to water supplies. In
nmost areas of the state, the overlying ground water right still vests in any
| andowner the right to becone an independent water producer to neet his own
consunptive requirenents as an alternative or partial alternative to securing
his water supply from sonme other source. ; There one form of water right may
have built-in constraints upon the clainms that a proprietor could assert, he
is often free to shift I[egal grounds by maki ng conjunctive use of alternative
sources of supply. As a result, a demand for water based upon a claimto a
water right can be readily asserted by a very wide variety of proprietors who
may wi sh to produce their own water supply.

The easy access afforded potential proprietors to existing water supplies
in California water law carries with it a conmensurate exposure to the adverse
clains of others. The ease with which a claimcan be asserted carries a com
mensur ate obligation of defending one's claimagainst the easy entry of other
proprietors. The basic operational rule for proprietors in the Calif-
ornia water industry mght be formulated as an inperative to "Take what you
can get and defend what you have got!" The opportunities are presented by
the ease of access afforded by the | egal systemand the risks are posed by
the costs of defending your position against others. One of the expected costs
of doing business in the California water industry is a substantial investnent
i n adj udi catory proceedi ngs.

Where proprietors are exposed to the necessity of relatively high costs
for litigation in defending their claimto property rights, one mnight expect
substantial demands for the reformulation of the law of water rights in a
way that woul d reduce the anbiguities and uncertainties of the | aw and nake
for the definition of a property in water that would be nore exclusive, deter-
m nate, and readily transferable. However, the one and only serious effort
to rationalize the law of water rights in California was made in 1913, and

that effort was quite unsuccessful . 8 During the past fifty years the only two
maj or political demands for nodifications in the law of water rights led to
(1) the adoption of the so-called "reasonabl e use" amendnent to the California
Constitution and (2) the establishment of special statutory reservations for
the so-called "areas of origin" or "counties of origin". Instead of ration-
alizing the aw of water rights, these changes sinply (1) assured a greater
ease of access to appropriators in nmaking claimto "surplus" waters above and
beyond the reasonabl e requirenments of riparian proprietors and (2) placed
reservati ons upon new appropriations to assure an adequate water supply to
satisfy the future growth possibilities in the areas of origin. Both of the
changes sought to inprove the power position of marginal sets of proprietors
so that they could be better prepared to articulate clains to water rights

as agai nst the nore powerful clainmants.

Rat her than providing conclusive and deterninate solutions to conflicts
over water rights, California water | aw would appear to provide litigants with
contingent solutions where future possibilities can again be adjudicated in
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vi ew of changi ng water supply and demand conditions and where litigants can
through their right to their day in court, be assured that their voice wll
be heard in future decisions. In these circunstances the |aw of water rights
appears to performits nost essential function by providing readily access-

i bl e procedures for articulating demands in which the interests of each party
or set of parties nmust be taken into account by virtue of the | egal power
which a proprietor can nobilize in the protection of his property rights.

Strategic Opportunities in Litigation

Whenever essential equities anobng proprietors are violated by an im
pai rnent of right, litigation my be used to define the essential issue at
stake, to designate the parties of interest and to indicate the form of
relief sought if the case is pressed to its conclusion. Once formal |ega
action is initiated any party with conpetent |egal counsel can begin to cal -
cul ate the range of possible outcones but the probabilities are usually
sufficiently uncertain that no party can afford to act with unqualified con-
fidence. The preparation and anal ysis of evidence may nodify the expectations
of many of the parties in the case and change their conception of the range
of feasible alternatives.

The formal course of litigation, especially in the state courts, usu-
ally proceeds agai nst an extensive background of investigation and negoti ation
Even the decision to litigate may be a negoti ated deci si on reached by the
adversary parties in the context of a water users' association. Sone as-
soci ations may be deliberately organi zed to include the whole community of
litigants, both the plaintiff and defendant parties, anobng their nenbership.
O hers nmay hold joint neetings and proceedi ngs, have overl appi ng nmenbership
and share staff facilities even when proceedi ngs occur between nenbers of
different associations. The court, usually with the agreement of the parties,
may refer the case to the State Water Rights Board for the preparation of an
engi neering report on the nature of the problem The referee's report may
serve as the basis for making a finding of facts in the case as well as pro-
vi de the occasion for the subm ssion of recomendati ons on the possible
physi cal solutions of the problem at issue.

In addition, formal negotiating conmittees are frequently established
by the adversary interests. These committees, usually conposed of both | awers
and engi neers, often hold Joint neetings to attenpt to reach some negoti ated
settlenent. Such committees have been known to engage i ndependent consulting
engi neers to undertake a Joint engineering investigation to secure data to
aid the negotiations rather than to provide evidence for subnission to the
court. Sone negotiating commttees are organi zed to represent the interests
of the adversary parties only, but others have been organi zed where collatera
responsibility exists to report to a Joint water users' group on progress to-
ward a common sol ution.

Si nce adj udication can occur only in relation to the limted range of
alternatives directed to the prevention of sone injury or to the redress of
some harnful or injurious action, a wider range of collateral negotiation
usual |y proceeds concurrently with the negotiation of the i mmedi ate i ssue before
the court. The negotiations bearing directly upon the issues being litigated
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will frequently take the formof agreements eventuating in a stipul ated Judg-
ment. Some coll ateral agreements such as water distribution agreenments and

wat er exchange agreenents may be negotiated as essentially private contractua
arrangenments whi ch may be incorporated by- reference in the fornmal court decree.
O her arrangenents nmay be negotiated quite i ndependent of the formal court
decree and yet be significantly influenced by the anticipated effect of court
action upon the bargai ning opportunities and bargaining limts available to

the conmunity of litigants.

One of the primary areas of collateral negotiations pursued as an ad-
junct of litigation in the California water industry involves efforts to
reach some form of agreenment on political action which will enable the parties
to undertake cooperative efforts to nmanage existing water supplies and deve-
| op suppl enentary supplies rather than Iimting the solution to the redress
of existing injuries. The limtations of an adjudi cated solution to conflict
over water supplies is often articulated by water proprietors when they ob-
serve that, "Law suits never produced a drop of water." Instead of limiting
their opportunities to playing out a zero-sumgane in courts these entre-
preneurs have usually sought neans to convert the zero-sumgane into a cooperative
ganme agai nst nature.

Qpportunities of Public Entrepreneurship

One of the political solutions frequently sought to this type of
problemis to devise sone formof |ocal public enterprise which will permt
| ocal water users to undertake joint activities in their conmon benefit.
Where an industry deals with goods subject to substantial spillover effects
bet ween i ndi vidual proprietors or with goods subject to significant inter-
dependenci es anbng several proprietors one of the rational approaches to the
problemis to organize a Joint enterprise where the spillover effects or
i nt erdependenci es are deliberately brought within the scope of the enterprise.
The persistence with which this solution has been sought as a neans of accom
nmodating to the anbiguities in the California |aw of water rights is indicated
by the large variety of general |aws which are available for the incorporation
of public enterprises to supply water services in the state. In excess of
thirty general types of public corporations may be incorporated as water service
agenci es under general law, including irrigation districts, reclanmation districts,
wat er storage districts, county water districts, public utility districts,
metropolitan water districts, replenishment districts, and nany others. In
addition, a growi ng nunber of public water enterprises have been created by
special statutes specifically incorporating a particul ar agency, such as the
Orange County Water District.

The | aw applicable to these public enterprises introduces many funda-
mental transformations in the authority or power which can be exercised by
public proprietors in the devel opnent, control, and allocation of water resources.
Powers of em nent domain and of taxation greatly enhance the econonic power
of a public enterprise in conparison to the powers of the individual private
proprietor to develop, control, and allocate water resources. Public enter-
prises are generally immune to any attenpt to assert a prescriptive right to
public property through continued adverse use. The bal ance of |egal powers
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and exposures associated with public proprietorship is quite different from
those associated with private proprietorships.

Since public proprietorships involve the exercise of rather substantia
econom ¢ powers, the task of formulating the basic rules of incorporation
applicable to the operation of any such enterprise is apt to be the subject
of sensitive negotiation anong water users. Furthernore, general standards
of public law require that the exercise of public authority nust be subject
to explicit formulation in contrast to the nornmal presunption of private | aw
that a private proprietor is free to pursue any course of action not contrary
to the law. Water user groups have been quite unwilling to run the risk of
either an unrestrai ned exercise of power by those who function in public prop-
rietorships or an unrestrained exercise of legislative discretion in the
formul ation of the statutes providing for the incorporation and operation of
public water service agencies. Many different sets of |aws have been desig-
nat ed by numerous water user groups to fit a variety of different conditions
and circumst ances.

Public enterprises in the California water industry are authorized
to provide many different types of service. Some, such as irrigation districts,
were initially designed to supply water for irrigation of agricultural crops,
but in the course of tine their organic |legislation has been nodified to
aut horize the provision of a wide variety of water services, including the
production and distribution of irrigation, donestic, and nunicipal water
supplies, electric energy, the provision of drainage facilities, water con-
servation works, etc. Qther agencies may be highly specialized with their
functions being circunscribed to permt both horizontal and vertical co-
ordination with related sets of public enterprises in the water industry.
The corporate powers of netropolitan water districts, for exanple, are prim
arily defined in terms of the sale and delivery of water at whol esal e.
Retail functions are performed by the menmber agencies and local utilities
wi thin the nenber agencies which conprise a netropolitan water district.
The Repl eni shnent District Act contains an expressed-preference for joint un-
dertakings in order "to avoid duplication of simlar operations by existing

agenci es and repl eni shnent districts."9

Al'l agencies supplying water for "sale, rental or distribution" do so
as a public service under California |l aw and water users or customers are
entitled to a right of service in coomon with the class or status of users
served by such an agency. The right of each user is the sane as each other
user in his class of service. Wth an adequate water supply, each user is
entitled to a reasonable quantity of water for his purposes subject to
reasonabl e nmet hods of use. When water is in short supply no special preference
can be given to any water user except as public health and safety may require.
In supplying irrigation water, for exanple, the courts have specifically held
that ". . . .the earlier customers have no vested rights to water in preference
to later custoners, and at tines of shortage of water there should be a pro-

rating anong themall."10

Al'l water service agencies, in turn, have the responsibility of pro-
vi di ng wat er under general terms and conditions consistent with the provisions
of their organic act and other provisions of state |aw. Broad discretion is
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usual ly pernmitted in the establishment of water service charges. Oganic
| egislation for some districts has included particular rules for the
apportionnent of water within a district. Irrigation district |egislation,
for exanple, includes the follow ng provision

all waters for irrigation purposes shall be
apportioned ratably to each | and owner upon the
basis of the ratio which the |ast assessnent of
such owner for district purposes within said
district bears to the whole sum assessed upon
the district; provided, that any |and owner may
assign the right to the whole or an portion of

the waters so apportioned to hi m 11

In many irrigation districts this provision is noot when revenues are.

derived fromtolls or service charges for the anount of water delivered

rat her than from assessnents or taxes |evied against the and. Were such
assessnents are made the courts have held that assignnents night be nmade anong
and owners within the district but an irrigation district my not be required

to deliver water under an assignnent for use on |ands outside a district.12

Water rights held by any public water enterprise are held as a public
trust to be discharged according to the purposes of the organic |egislation
creating the particular agency. In rejecting the proposition that an irri-
gation district is an agency for the distribution of its water to individuals
for any use within or without a district that might serve their purposes,
the California Supreme Court has held that, "the ultinmate purpose of a district
organi zed under the Irrigation Act is the inprovenent, by irrigation, of the

lands within the district."13 The water right held by a public water agency,
thus, is held in trust and dedicated to service within the district for the
public purposes perforned by the agency. Mst districts can sell surplus

wat er on short termsales contracts to users outside a district but the right
is subject to recapture when required for use within a district.

As a result of these and many ot her requirenments of |aw applicable to
public water user organizations, water served by these agencies is subject to
provi sion under quite different rules than apply to proprietors functioning
directly under the |aw of water rights. A water right is dedicated to uses
within a district consonant with the agency's public trust and neither the
water right nor the use of water clained under the right can be readily trans-
ferred or be nade avail able for other service areas outside a district except
by nmet hods of reorgani zation includi ng annexation and consolidation. Water
services are subject to provision under general regulations and pricing policies
whi ch can be nodified to nmeet changi ng conditions of both demand and supply.
Operations can be integrated to mninize conflict and to realize a variety
of econom es which could not be realized by individual proprietors acting
i ndependent|ly. Wen the vast array of public agencies which have been created
to provide water services for different communities of water users are con-
sidered as functional elenents in a water industry it becones apparent that
the | aw of water user organization is at |east as inportant as the |aw of
water rights in determning the patterns of water resource allocation in California.
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Concl usi on

California water |aw provides a neans for relating property, prop-
rietorship and politics in the devel opnent of the state's water resources.
The | aw of water rights furnishes the basic structure of incentives by pro-
viding a variety of clains which can be easily asserted by potential water
users. The ease with which a proprietor can assert a claimto water rights
is matched only by the degree of his exposure to the clains of others. As
conflicts are generated fromconpeting clains to linmted water supplies, |ega
facilities are available for the articulation of the conflict as a contest
over private property rights

Adj udi cati on serves the purpose of defining the issues, of clarifying
the evidence and of generally bounding the conflict. Once the conflict is
bounded, bargaining limts have been established for further efforts to seek
some form of negotiated solution. The settlenent of the imrediate litigable
i ssue may be negotiated in the formof a stipulated Judgnent. Coll atera
political settlenents may al so be negotiated to permt the litigant conmunity
to continue to deal with its comon problens through sone political instrunent-
ality subject to | ocal managenent and control. Validation of such politica
settlenents requires the negotiators to operate within the political boundaries
necessary to secure the approval of enabling legislation by the |egislature
and t he governor.

The conditions inposed by both the judicial process and the politica
process require substantial unanimty for ready validation of negotiated
settlenents. Alternate decisions are possible but elenments of risk are greatly
enhanced when negotiators, in their failure to agree, pass the burden of form
ulating the decision to external judges or external political decision nakers.
An adj udi cated solution without substantial consensus can be upset by the wll-
i ngness of any one of the parties to pursue his legal clains to a contested
Judgment or to appeal to a higher court for a review of his clains. Legisla-
tive machinery is easily immbilized by conflict and anyone possessing a sub-
stantial property right, adversely affected by legislation, may press his con-
tention by recourse to litigation.

In general, California | aw provides entrepreneurs with a structure of
strategic opportunities and with I egal and political arrangenents to facilitate
the search for solutions which can "satisfice.' Wether this particular struc-
ture of opportunities for entrepreneurship and | awmmanship will also tend to
facilitate the search for the nost efficient solution depends upon a nunber of
special conditions to be net.

The first such condition would require all types of water users to have
essential equality of Juridic power in being able to articulate actionable de-
mands to defend the value of their clains to each type of water service or
water use. Wiile California water lawis open to a wide variety of actionable
demands, sone are excluded. Those excluded are generally the nore purely public
goods and services associated with in-the-channel or flow uses of a streami n-
cluding fishing, recreation, navigation, flood control and waste di sposal
Where these demands cannot be articul ated among a community of litigants, the
resulting decisions are apt to be biased toward consunptive on-the-land uses of
water to the neglect of in-the-channel uses. Different forns of public entre-
preneurship are required to articulate interests in relation to the nore purely
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publ i c goods before the w der range of opportunity costs can be considered in
seeking efficient solutions in any water supply system

The second condition woul d require adequate principles of inclusion and
exclusion to be devel oped for defining the appropriate comunity of interest
for dealing with different sets of water problens. The conditions are approx-
imated in current practices through the designation of the litigant conmunity
i n adjudi catory proceedings and the specification of functional and territoria
boundaries in the organi zation of public enterprises. To the extent that
claimants on behalf of sonme sets of water users cannot effectively articulate
their claims, boundary conditions are apt to be defined which neglect those in-
terests and limt the full range of social utilities from being considered in
the formul ati on of sol utions.

A third condition would require that paynent for the costs of providing
wat er services be confined to the beneficiaries. If public enterprises can
confine the assessnent of costs to the community of water users who benefit
fromthe provision of water services, public entrepreneurship can- provide an
efficient instrument for the devel opnment of water resources. If the burden of
costs are assessed against public treasuries other than the treasury of the
appropri ate water-user agency, then efficient solutions cannot be expected.
Under such circunstances, a comunity of water-users, organized as a public en-
terprise, may satisfice at the cost of others. Wiat is ostensibly organized as
a gane agai nst nature in pursuing prograns of water resource devel opnment nay be
converted into a covert ganme against the public treasury.

Subj ect to these qualifications, the range of strategic opportunities
available in California water | aw can evoke solutions which both satisfice and
optinmize. The opportunities in the |aw for private entrepreneurship, |awrman-
ship, and public entrepreneurship are at |east anenable to considerations of
efficiency in the allocation of water resources. California has the potential
of using its relatively free public enterprise systemto build an efficient
water industry. Failure to pursue public policies which evoke efficient solu-
tions runs the risk that the water industry may becone a grand political coali-
tion seeking to inmpose the costs of its operations upon public taxpayers without
regard for the benefits derived.

FOOTNOTES

1 E.g., | have never seen reference to a court decision involving the sale and
distribution of bottled water. This is one formin which a water product is
readily anenable to allocation in a free narket.

2 The concept of satisficing is borrowed fromHerbert A Sinobn's decision
theory. In developing this concept, Sinon has indicated that he was seeking
"to replace the global rationality of economic man with a kind of rational be-
havior that is conpatible with the access to information and the conputationa
capacities that are actually possessed by organi sns, including man, in the

ki nds of environnent in which such organisns exist..." Herbert A Sinon, "A
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Behavi oral Model of Rational Choice," The Quarterly Journal of Economics, LX X
(February, 1955), 99. An organi smwhich satisfices is one that " | ooks for

a course of action that is satisfactory or 'good enough."'" Herbert A. Sinon,
Adm ni strative Behavior, Second edition (New York: The Macm || an Conpany, 1957),
p. xxv. The solution is not one that nmakes everyone happy but one that is

"good enough" to settle for the time being. The perception of alternate poss-
ibilities may cause aspiration levels to change and |l ead to a search for new
opportunities. Solutions which fail to satisfice are unstable. An optinal sol -
ution is the best alternative fromall of the possible alternatives. One can
satisfice at a level that is less than optinmal but it would be a nost disturb-
ing world where the optimumfailed to satisfice.

3 This second set of alternatives where litigation is used to articul ate de-
mands for changes in the conditions of water service is not pursued in this
paper. Much of the litigation over the Friant Dam and related works in the
Central Valley Project, for exanple, involved efforts to nodify the water serv-
ice policies of the U S. Bureau of Reclamation

4 This analysis is made in a chapter on the |law of water rights as a part of
a forthcom ng study of the California water industry.

5 Rank v. Krugg, 90 Fed. Supp. (S. D. Calif., 1950), 773, 781, 801
6 Rancho Santa Margarita v. Vail, 11 Calif. 2d. (1938), 501, 549-550.
7 Pasadena v. Al hanbra, 33 Calif. 2d (1949), 908, 930-931

8 california's failure to pursue the path of refornming its water lawin a
manner that woul d make water rights nore amenable to market transfers does not
excl ude such a course of action as a possible avenue of reform Market inper-
fections may have their source in the institutional framework or external con-
ditioning elements as well as in internal market operations. California's
solution has instead been sought through the opportunities inplicit in litiga-
tion and in public entrepreneurship.

9 california Water Code, section 60231

10 Butte County Water Users Association v. Railroad Conm ssion 185 Calif.
(1921), 218.

11 california Statutes, 1887, Chapter 34, section 11, p. 34. California Water
Code, sections 22250, 22251

12 Jenison v. Redfield, 149 Calif. (1900), 500.

13 |pid., p. 503.



