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Governing coastal resourcesin Western Ireland
and Northern Norway - a compar ative analysis.

by Audun Sandberg and Paul Fingleton

Comparative institutional analysisinthe environmental field is ademanding task. Not only must
the different institutional solutions to the collective decision challenges of resource governance be
brought on such a form that comparisons are possible. But also the normative basis for governing
institutions must be uncovered to a degree that permits comparisons. This is often done through
historical analysis of their origin combined with studies of their adaptation to changes and
investigations into their self-perpetuative capabilities. As was emphasized in chapter 2,
institutions for governing natural resources are in addition arranged in layers, where the same
resource can have several different institutions pertaining to govern it - often originating from
different periods in the development of modern European societies. This complex empirical
situation demands inclusive methods that does not merely compare two or more different
institutions governing the same type of resource, but also compares two or more different
evolutionary processes - including their in-built dynamics of further change.

The coastal resource governing institutions of Northern Norway and Western Ireland lend
themselves to such an inclusive comparative analysis. Although far from complete, the long
enduring institutions of both these coasts have written documentation dating back more than 1000
years. In recent years, the conglomerate of contemporary institutions governing the coastal
resources here are also well researched and their workings are well understood (Fingleton &
MacCann 1996, Sandberg 1996). Together, this favorable situation enables us to undertake
comparisons that are fairly close to the ideal of a combined evolutionary/comparative analysis.

The overriding theoretical question in a comparison of two Atlantic coastal regions, is the role of
common property type socia institutions in these environments compared to the officia picture
of supremacy of public property based institutions. A number of studies by social anthropologists,
ethnologists and sociologists has documented that the perceptions in coastal communities and
among fishermen, mussels farmers and aquaculturalists are very often those of a "coastal
commons” which are mainly uncodified, but which governs the designing of informal rules that
are made as supplements to the officiad laws and regulations. Thus, one hypothesis goes, the
normative base of governing institutions for coastal resources also contains a layer of rules that
are anchored in the notion that the coast and its great variety of resources is the common property
of coastal dwellers. We shall in the following see to what extent we can identify such rules and
perceptions, and what consequences these have for the governing of coastal resources - especialy
when such governance comes under pressure of new technologies and new and more integrated
ways of utilizing coastal resources.



Origin of Western Ireland I nstitutions

Over the centuries the influence of various influxes of population and invaders have led to.the |
emergence of a complex multi-layered network of property rightsin Irish coastal, estuar| ne and
riverine waters. _ : :

The earliest settlersin Ireland were primarily fishermen and beachcombers along inland rivers
and lakes and the coast of the island with fish providing the principal food item. The importance
of fishin the diet continued to Neolithic times when social organization had advanced sufficiently
to be able to produce the great megalithic monuments still evident around the island. The salmon
had achieved some significance within this society and links have been made between the
abundance of salmon in the rivers and the |ocation of some of the major megalithic monuments
such as those.of the Boyne Valey. This significance can be traced throughout the late Bronze and
early Iron Age period and the ancient stories and. sagas of Ireland which reflect this per|od in
history frequently impart the high status of the salmon which appears.again and agal nin the story
cycles and Iegends Although no such detalls are avallabl e, the specral status of the sal mon' must
have necessitated the evolvement and operatlon of aset of rules and. laws governr ng |ts use and
exploitation.. : :

The first clear picture of asystem of regulating coastal resources in early Ireland emergee under
Brehon Law. From about 400AD, Ireland was completely celticised and the society was .
regulated by the highly devel oped Brehon Law system. The basic tenet of the law system was
one of conflict minimization and avoidance with a complex. system. of ownership, land
classification and division based on the membershlp of two pivotal institutions, the Tdath or
small ki ngdom which was tribute paying to aking or Ri and the Fine or joint family. unit; This
law system endured inIreland up unti the early 17th century, sometl mes absorbing, sometl mes
working srmultaneously with the regulatory Wstems of the early Chnstlan V|k| ng and Anglo-
Norman establlshments : . : _

The Brehon law tracts reveal that Irish society attached great importance to the principle of the
private or family ownership of property and this extended to fishing rights. A comprehensive tract
of law on coastal and sea issues was devel oped called Muirbreatha. or 'sea- judgments’.
Unfortunately the full text is now lost but the few quotations preserved give.an impression of the
kind of issues, and areas of conflicts dealt with. Detailed legal guidelines on the ownership and
use of estuaries, riverine and coastal waters wouId probably have been outlined in the lost. tracts
of the Muwbreatha However, it seems ||kely that although these waters were held in common as
part of the ki n Iand attached to the Fine, they werein, pnvate or famny ownershlp and, were not

- common property toa Iarger group Ilke aclan or-avi IIage There were some common rlghts and
minor concessr ons:such as the right to a' qumk dip of afishi ng net in astream", but the val( ue of
the thi's Iand was cIearIy recognrted and Jealously guarded W|th the prOX|m|ty of Iand to a river,
estuary and the seasrgnlflcantly mcreasrng |ts vaI ue. = . :

A major element of coastal resource use in earIy to medieval Ireland was the harvestl ng of .
salmon. This was undertaken for the most part by the use of fish weirs called " cor a eisc”.
Privately owned fish weirs were recognized and protected by the earliest laws and one of the few




rights of access alandowner had to his neighbors' land was to erect a fishweir."The construction
and use offish weirs was common to many Irish waters and would have been closely regulated as
their annual catch would have provided avaluable rental income to the owner. Fish weirs were
extremely common until recent times on most Irish rivers.

Riverine weirs were also employed to catch salmon, placed wholly or partly across the span of a
river, catching the salmon on their way upstream. This type of weir consistently caused difficulty
by obstructing navigation and diminishing fish stocks and their use was controlled by legislation
on many occasions under Brehon and later English law. An early Brehon law tract states that "is
not to-build-a weir more than one third of the water". The maority of the fishing weirs of
medieval Ireland were in the hands of monasteries, chiefly as aresult of grants made by their
founders. The monastic claim to fishing rights seem to have been universally recognized by the
nobles and later by the English Crown after the Anglo-Norman invasion. Most of the monasteries
leased their weirs, but part of the rental generally included aregular supply of fresh fish.

The Viking invaders staked their claim on salmon fishing rights establishing their own salmon
weirs at strategic locations, such as the valuable Lax Weir on the River Shannon at Limerick.
The Vikings were not the only invaders to recognize the value of therich river and estuarine
waters of Ireland. Very soon after the invasion of Ireland by the Anglo-Normans, the fisheries of
the principal rivers also attracted the notice of the English Crown and the Anglo-Norman Barons.
They were conveyed in early charters as part of the newly created baronial tenures - with rights
"in aquis, in ripariis etin piscariis" 2 A number of river fisheries were held by the English king
in late medieval times, notably the principal salmon weirs on the River Shannon at Limerick and
Athlone and on the River Corrib at Galway. These royal weirs were a valuable source of revenue,
eagerly sought for rental by merchants. Under English law the king also claimed the tidal reaches
and flsherles of every navigableriver by his prerogative.

Thus a network of |nd|V|duaI property rights for coastal resources emerged under Anglo-Norman
rulein Ireland. However, as time went on the many rights assumed by the Crown and the Anglo-
Norman barons became inoperative in many parts of the country. The Gaelic chiefs reclaimed
their former territories and the Anglo-Norman settlers adopted a number of native Irish laws and
institutions that were till alive "underground”. By late Medieval times avery complex web of
property rights had developed in Irish coastal, estuarine and riverine waters.

Inthe West Galway study area (Chonnaught) the O' Flaherty's were during the middle ages the
prominent Gaelic family, ruling a vast tract of land west of Galway according to Brehon Laws
and native institutions: Galway City had emerged by the middle ages as a prosperous city state

1 Lax isthe Danish word for Salmon and also appears in other Irish placenames such as Leixlip, CO Kildare, the "Leap of the
Salmon”

2 Hore H.F. An Inquiry into the legislation, control and |mprovement of the Salmon and Sea fisheries of Ireland. The Anglo -
Normans and the king himself sometimes had difficulty in wresting the rights to the fisheries from the native families and
especialy from the monasteries! In the year 1216 King John was obliged to purchase from the Bishop of Limerick, "by a charge
often pounds of silver yearly upon the assize of that city, the episcopal claim to the mill seats and fishery there, which he had
granted in 1202 to William de Braose, Lord of Bramber in Sussex, together with the whole of the shire - the Bishop being said to
fasely challenge the royal right."



controlled by Anglo-Norman merchants and bankers among whom the Martins were prominent.. -
There was much trade and interdependence between the two groups, but conflict also ensued from
time to time.. O’ Neill® reports that in 1389/90, Walter de Bermingham - Lord of Athenry, ..
complained that certain. Irishmen from Connaught were: poachl ng hiswaters: The ki ng ordered the
sheriff to put.a stop-to this and commanded the: mayor of Galway to prevent the sale of |IIegaI Iy
caughtsalmonmthecrtyI L T L ST S TR

These Gaellc chlefs and Anglo Norman lords whose Iands bordered on f|sh| ng grounds beneflted
di rectIy from:landing rights and other duties imposed: For the right to use the fishing grounds in
safety, flshermen from'all -over Europe paid certain duesto the local magnates whether Gaelic or
Anglo- Norman Local families: benefited considerably from the seasonal visits of the f|sh| ng-
fleets;.imposi ng charges for fishi ng in their bays, usi ng the shore for saltlng fish and for dryi ng
nets:-By the late 14th.and |ate 15th century considerable:tributes of money were being glven to -
the local |ords by: vessels fishing their waters; Ir|sh families along the west coast rented-out. -
"their" fisheriesto forergn fleets, frequently enraging the English. administration, especially when
such Iocal arrangements were made wrth vessels of the Portuguese and Spanlsh f|sh| ng erets

The general |mpreSS| on from the range of earIy Iavv texts and the other earIy Sourcesis that fISh
formed. asrgnlflcant part of thediet in | rel and and- that salmon:in particular was considered a high
status food.: Salmon'was one of the prrncr pal -types of freshwater and estuarine fish to figurein the
trade.of Iater medieval:Irel and and was. exported in partlcular into, England in large quantities with
vesselsfrom- antol and other portsin England com|ng to the west:of Ireland to buy salmon:
Extensive: records also. testlfy to- aprollflc trade with:France,.Spain:and further afield. The value:
of the salmon: eéxportsin.particular:were. increased: by the fact that ‘@t this time there were:around
100 days per annunm:of reli igious;absti nencefrom meat Not.only:did private households depend
on a supply -of salted flsh for winter consumptlon but no:army could at that time be’ marched or :
subsist in camp without fish. The most extensive trade if1.salmon.was'|ocated in the: west:and -
north of Iréland and when subsequently the herring became plentiful in the same areas in the 15th
and 16th:centuries,:the:local: ruling families.(:here for: the most part: native Irish) prospered and
werein aposrtlon to endow rellglous houses bund brldges and |mprove their. castl% ' -

Polltlcal devel opments from the beglnnl ng of the "modern age" the 16th and 17th century -
brought fundarnental changes in land/coast ownershlp and resource management practices in
Ireland. ‘These were added as a"modern" layer:of resource governing.institutions over.the -
traditional:layers (ma| nly Cdtic and roman cathollc medieval institutions). First the 1300 years of
unbroken: property: rlghts of the powerful Irish:monasterieswere dismantled by the Protestant -
Reformation and the monastic lands and associ iated. rrghtswere cIalmed by the English Crown.
One of the’ main charges brought agai nst the monasteries was their: “illegal intrusion" into a -
coastal zone WhICh accordlng to the new Iegal doctrl ne should now be. |nterpreted asthe k| ng S
waters". e - : _

Second the Nine Y ears War the Cromwellian conquest and the consequent establlshment of the
pl antatlons of the 17th century, was afundamental |nst|tut|onal change in Western Irel and It

Xe) NeiII,:T. - "Merchants and Mariners in Medieval Ireland"




effected a complete change in land ownership in Ireland. Cromwell divided the country into two
parts - Connaught (including Clare) and the remaining 26 counties. Those who had been involved
inthe war lost al their estates and their property rights. All those existing landowners who had
not been involved were transplanted to Connaught and received a proportion of the amount of
land which they had previously held elsewhere. The remaining 26 counties became part of the
commonwealth and all lands were granted to English and Scottish settlers. The aim of the
massive confiscation and re-distribution of land was to overthrow the long enduring native
political, administrative and law system and to secure that the power of the Gaelic lords was
finaly broken.

Charles | had begun in the early 17th century a process of wresting the rights to coastal and
marine waters from the landowners. This process was continued during the Cromwellian
transplantations and when many previous estates were re-granted, but with limited or no coasta
or riparian rights. By the time of the Restoration, the foreshore and territorial waters which had
been "owned" and managed by the Gadlic Kings and Anglo-Norman lords were claimed for the
crown. Private riparian, estuarine and coastal rights did however continue to exist.?

In Connaught the O' Flaherty's lost their property to Cromwellian soldiers and adventurers and
Anglo-Norman families such as the Martins of Galway. By the end of the 17th century, the
Martins had become landowners of the biggest estate in both Britain and Ireland. The tenants of
these lands included the remnants of the old Gaelic families now reduced to middie men or small
tenants; living in clustered settlements, farming arundale system, fishing from canoes and
sailboats and gathering kelp for burning. :

But despite the political upheavals, the rich salmon catches continued and the trade in salmon had
continued to flourish through the 17th and 18th centuries. With amore active state, many statutes
were enacted during this time which were aimed at protecting the salmon stocks. These included
legislation which made the setting of netsin riversillegal and rules that prevented small-holders
and non-land-owners from catching salmon. But it also included environmentally motivated
statutes, likerules that prevented pigs and hogs from grazing on the seashore where they might
devour the fry of the saimon!

The 17th century had been a period of great political upheaval and by the end of the century the
ownership of land and property rights was almost exclusively in the hands of a small Protestant
minority. The 18th century consolidated this process with enactment of Penal Laws which
forbadé Catholicsto buy land and put great restrictions on their ability to sell, lease, rent and
inherit land. By the end of the 18th century the mgjority of land was held by a minority Protestant
ascendancy determined to maintain their position. Over these centuries, a huge peasant
population had developed depending on subsistence farming in increasingly small farms and
paying high rents to absentee landlords. .

Thus by the early 19th century we fihd that an extremely complex web of property rights to land
and coastal resources had emerged. Thiswas described by Hore in 1850 as one in which,
"mixed rights exist, both commonable and private, in an indefinite and vulnerable description of

property”.



The coastline was heavily utilized to. supplement subsistence farming. Kelp gathering and
burning, sand extraction of building and for. use as fertilizer, washed up. flotsam and jetsam.as a -
source of ‘material, grazr ng for:cattle, fishing:from:the: shorellne Hore reported.in 1850 that; -

"thousands of the poorer: classeﬁ avail them selves of the.common:law right-and.ci rcumstances
arising out;of locality create many confl icting.interests among.this class which again. clash:with .
the varied mterests of parties possessing ech usve rlghts in port|ons of the coasts and tldeways
and of the upper o fréshwalters. ¥ = -5 7w it e e e

Events of the mid 19th century continued to effect changes on land use and occupation. The
dramatic famines of the 1840's decimated the population of the overcrowded West Coast. The
famine years also bankrupted many estate owners and estates such as the Martin estate in South
Connemara which were sold on. The continuing practice of rack-renting and sporadic famine
years, combined with massive emigration to America, continued until the last few decades of the
century, effecting a"clearance" of tenants from the large estates-and an increase in holding size.

The seafishing industry was almost non-existent by the 19th century and salmon fisheries were
not much healthier mainly due to the confusion of property rights, the lack of central policy and
the monopoly- of the landlords. However, salmon fishing continued with little central: organization-
and with the emphasis still: clearly on_'traditiOnaI fishing weirs and on tideways where draft nets
were used. There were a number of differer'tt'partiae claiming legitimate rights to salmon fisheries
: namely those involved in freshwater fisheries using rod and line mostly, the tideway flshermen
using draft nets and finally fishermen involved in estuary and coastal fishing by means:of -
stationary nets and weirs. But it was not only the economic value of the fish itself that.was an
important factor inithe encouragement of illegal fishing. On the political level the traditional
exclusivity of theseresource rights.to old and:new lords and to clergy also produced -a lack :of
concern for the Iong term health of such stocks from. WhICh the .common people had no: di rect
benefit. : : - . o C :

However, with a growth in the number of prof jonaly trai ned resource managersin both
forestry and fisheries, the mid 19th century aso saw the introduction of a series of
environmentally motivated |egislative measures for fishing including: a closed season; aweekly
close time; a minimum mesh size; outlawing of headweirs; alicensing system for salmon fishing;
and the registration and licensing of boats. New technologies were also introduced. Stake nets
appeared in the early years of the century and had the effect of . privatizing what was considered a
common resource by many :small. fishermen aswell as significantly depleting stocks.. Inthe latter
19th century drift-netting was introduced off the south and north west, encouraged by the post-
famine Congested Districts Board schemes. This is an important.point, -as it was this poverty -
targeted measure that in: effect changed the emphass of salmonfishi ng from the riversito the

"upstream” coastal seas. Salmon fishing "had been concentrated to the river areas since pre-
medieval times, with a shift to the open sea, the riverine property rights to salmon were rendered
gradually less important. ThIS  change of emphasrs has been in &ffect to the present and because of
its hlstorlcal justlfi'catlon |t enJ oys consi derable Iegrtr macy and |s hard to put an end to




- Also the monopoly of the Protestant landlords from the beginning of the modern age was
eventually broken in most of the island. The Land wars and subsequently the Land acts of the
1880's, 1890's and early 20th Century were results of popular movements aimed at greater
freedom and equality. Gradually tenants bought out their own lands with state aid to develop
them into the landscape of today where there is arelatively high proportion of owner occupied

“land holdings. At the formation of the Irish Republican State in 1922, the property rights.of
coastal and estuarine waters were claimed as the State Foreshore, which is now defined as "the
bed and shore below the line of high of ordinary or medium tides of the sea. "* The seaward
extent of the foreshore is assumed to be the State's 12-mile limit and for the most part ownership
of the foreshore lies with the State. There are however still some 1000 foreshore sites in private
ownership.

The modern Irish State has organized its management of coastal resources in a number of
Parliamentary Acts, which applies to the whole republic. Together these repr&eent the modern
overlays on governi ng coastal resources:

Fig. 3.1. Irish State legislation governing coastal resour ces.

Wildlife Act 1976 Environmental Impact Assessment
Regulations 1989

Local Government (Water Pollution) Acts Environmental Protection agency Act 1992

1977 and 1990 _

Coast Protection Act 1963 Continental Shelf Act 1908 -1992

Dumping at SeaAct 1981 Fisheries Act 1980

Fisheries Consolidation Act 1959 Fishery Harbour Centres Act 1967

Foreshore Act 1933 & 1992 Harbours Act 1946 and 1990

Marine Works Ireland Act 1902 Maritime Jurisdiction Acts 1959 & 1988

Marine Institute Acts 1991 National Monuments Acts 1933 -1994

QOil Pollution of the Sea Acts 1956 -1977 - Local Government (Planning and

Replaced by Sea Pollution Act 1991 Development) Acts 1963 - 1993

But below these officid legal instruments there are still the layers of traditional Celtic and Anglo-
norman perceptions of rights in coastal seas. These often surface when questions of property
rights for new activities, like aguaculture cages or artificia reefs, are brought into the public
realm. Some indication of such perceptions can be found as we move closer to the river mouths:

The system of riverine and riparian rights are even today very complex institutions - also legaly.
At the formation of the Irish State al inland waters which were not subject to previous legal
ownership were claimed by the State and are managed by various pieces of legislation and
administrative structures. However, most rivers have a mosaic of riverine, riparian and fishing

4 Foreshore Act 1933



rights, some established as far back as in medieva times and often attached to the ownershrp of .
land. _ _ _

Salmon riveri ne frshenes have gradually become more regulated through the 20th century:: In: the
early part:of theicentury: a licensi ng system:1 for 'salmon dealers was introduced, :a5:was a ban: on:
netting-in freehweter In 1959/62 further Iegrslatlon was: enacted WhICh prowded for measures
|nc|ud|ng . e SIS s
limiting. numbers of commercral salmon frshr ng Ircenses |ssued

Setting specrflc season lengths for- |nd|vrdual fishery districts;, . -

regul ation:of f|$_|:ng boat size;iand.confral -of type of nets used. '

The increasi ng body of state regulations introduced in this century governing the exploitation of

the salmon has:had as one of its main intentions to conserve the resource. However, enforcement
of the law has been severely flawed and lack of state resources for monitoring and policing have
meant that illegal and non-sustainable fishing practices have been-widespread. Thisis also
connected to the lack of concern for the long term health of stocks from which the common
people had no direct benefit. As in the:case of one study :area, the fishing rights were in'the
ownership of one Engllsh family until around the beginning of this century. Even today the same
farnlly control the fishi ng rights of one catchment in the area. In such privately owned fisheries in
the region, the local fishermen, commercial:and recreational, have no legal accessto fishing in its
waters and have not devel oped a culture of concern for a sustainable management of the stocks.

Towards the end of the industrial age, thereisaso in Ireland a renewed interest in the need for an
integrated pragmatic approach to the management of the coastal zone. Still the respons b|||ty for
managing-coastal . resources are spread overiavast array of government departments and- agencres
at national, regional and local level. Many of these agencies are involved in:specific aspects.of the
coastal resources, and with defined responsit b|||t|es Integration between sectors, departments and
agencies are not by means of elected poIrtlcaI bodies, but is confined to non-statutory consultation
processes in issues of mutual interests. At government level. Ireland has no explicit management
policies for coastaJ resources. But the Manne Department, the. Environment Department and the-
Department of Arts, Culture and Gaeltacht has initiated:a Coastal Zone Management Study and a
Demonstration Program on integrated management of coastal zones has been initiated by the
European Union. .[*]

However, with the long tradition of entrenched sectoral management in Ireland | it is not Ijkely
that acoherent coastal zone policy wi I be initiated from the central level.

Itisat the IocaI Ievel that the conflicts are actually felt and where the pressure for |nst|tut|onal
changes.are Ilkely to originate. An example is the South Connemaraln Western Ireland, where
accel erated devel opment due to.generous devel opment fundl ng from the European Communlty

.....

al involved. groups to reach solutions to the evrdent problems. Thrs strategy has been succelsful
in resolving some of the conflicts not only between the community and outside :
interests/regul atory agencies, but also within the community. This locally initiated strategy with
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stern support from the state agency responsible for Gaelic culture, has achieved considerable
success and may be useful as a model for the implementation of more sustainable governing of
coastal resource elsewhere in Ireland. It isthus more likely that there are new developments in the
field that spurs new dynamics in the governing institutions for coastal zones, rather than
institutional reform contemplated at the central level in anticipation of possible developments.

Origin of North-Norwegian Institutions

The earliest traces of coastal management ingtitutions in Northern Norway date back to the Saga
period, thus the written sources are also here much older than human memory or living customs.
From around 900. to 1060 A.D the customary law of the various "tribes" settling the north were
gradually codified under a system of local and regional assemblies (Ting). These were not
legislatures in the modern sense, but "assemblies of all free men", later representative assemblies,
that interpreted the old laws and secured the socia acceptability of these as dejure rules. With the
simultaneous advancement of Christendom and Royal Power, the rules and laws of landscapes
and regions were written down - often by monks trained in the Irish monastic culture. As first
codification of customary law - or "Law books" for particular "landscapes’ or regions ~ they
were skillful blends of codified customary law and structuring elements borrowed from Roman
law. The strict adherence to customary law was also necessary because the early Viking kings
were far from sovereign, but had to rely on the regional assemblies for initial acceptance and for
continued legitimacy in the use of power (Frostatingslova 1994). The best strategy for a
“candidate-king", was therefore to identify, codify and stick to the "good old laws that had been
there from ancient times" (afar aldd) or at least "from the times of Holy King Olav" (f 1033). It
isimportant to understand this tradition of the "positivity of law" (Luhman 1985) that originated
in aperiod before apowerful centralized state was established: Law was not something that was
decided upon by decrees or designed by committees, it was there from ancient times and was
binding both for royal and commoners. Thus it should Aot be easy to change the law, and when
history later proved that the old laws served as the peasants' best defense against arbitrary
decisions by greedy kings, this strengthened these sentiments. These basic perceptions on the role
of law in society were vividly alive in the rura population as late as in the 16th century, when
attempts by the Danish colonial powers to modernize the country by introducing rules were met
by protests from Norwegians claiming that these were unacceptable as they had no base in the
ancient Norwegian laws (Frostatingslova 1994). Thus encoded customary law continued to shape
the perceptions of resource users until the country had its own legislature in 1814 and gradually
adopted the "modern doctrine" of a society able to change itself by enacting new legislation
(Luhman op.cit). '

Most of Northern Norway was during the Viking age and medieval age part of the Frostating

legal area. The exception was the Northernmost counties of Finnmark, where the Sami indigenous
rules for coastal resource use were respected and were in force up to the liberalization of the
1830s, while the King had the overall jurisdiction after the peace treaty with Novgorod in 1327
(NOU 1997:4). The Frostating law is preserved almost in total and give valuable insights into the
distribution of property rights and the conflict solving mechanisms of the old society. The
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settlements were usually coastal, with.intensive agriculture on the fertile old sea-beds and less -
intensive grazing, hunting, fishing and gathering from the-"outer fields'. In thisrespect the -
mountains (the upper).and the island archi pelago (the outer) had a similar function for the -
households and: were treated in: aparal lel: way The sections of the law: pertaining to:material: .«
obj¢ ects (iusin re) were therefore quite general and WeII stited to govern & number of dlfferentﬁ-_- o
resources inaflexible way. They. were al'so typi cally «non:roman»-in acknowledg| ng «shared
property rlghts» i.e.'that the same object couId be owned by different jud|C|aI persons - for
different purposes. However, such: general rules requi red-an interpretative body that could apply
them to. partlcular cases. Such.bodies were the local assemblies; (bygdetlng) ‘which: decided in
local matters. The exact role of these local assembliesih relation.to the govern| ng of resourcesis
not yet fully understood. But initial research into the rich material of t| ng protocolsreveals a
central.role for: these both before and after 1660 (TretV|k 1996) e ar

A central rule in the oId Iegal herltage |sthe ruIe of Commons So shaII Commons be as: has
been from ancient times; both the upper and the outer"; (Frostatl ngsl ova:1994). This central rule
was transformed into |dent|cal rules in the: unlfled "country law of 1274 (Magnus Lagaboeters
Landslov, 1274) which is among the oldest country laws in Europe. Through the adoption of this
into the-! Norweglan L aw": tinder:Danish: ruIe(Chr 1V Norske lov, 1604:and.Chr. V Norske Lov,
1687), sthh uniform rules. about both: mountaln forest and coastal comimons survived up to 1993,
when thela emal nihg.original: "cornmons paragraph" was removed from the body of actlve
laws--&fteri 950 years:!: However, by: 1993 elnstltutlonal changesm coastal ‘areas had already
progressed fa: beyond ithe Spmt iof the _cod| edf~customary law; and:the oId commons ¢
paragraphs ertaJ n| ng to natural' esolirces ntgen al: had been under heavy pressure aIready

typical |nst|tut| on‘al dynammsof the Nor orweglan Coasts

But still it makes sense to speak of coastaJ commons:in- these Iocal Northern coastal communities
- today most often referred to as the "fisher: commons' (fiskaralmenning). That there is- IocaI
perceptions of property rights: systems that Started to. wither- away -more than 300 yearsago is .
I|nked to: "number of srngle elements that hasslowed down the modernlzatl on proceeses on these

One was aroyal prohl b|t|on from 1294 on forergners and Southerners seatravel to the coasts '
north of the Hanseatic trade post of Bergen (farbann prohibition to navigate).( Frostati ngsl ova,
VII, Ch.27). Only in 1361 were the traders’of Bergen given agenera dlspensatlon of navigation
and trade aong.the northern-coasts, but no right tofish. This kept forelgn and: Southern fishermen
away fromithe’ 13th toithe 18th century: -and allowed-local resource’ governlng institutionsito
evolve:and: adapt M ost:famous:among; these are the Lofoten:Fi sheries:Institutions whichican be
mterpreted &s aIarge:Provmdal Commonslthat Iasted from the Ki ngs ol edge to the Haloygs
(rettarbot) of 1105 and until its gradual breakdown in the 19th century These flexible institutions
governed thislarge:scale mdlgenous (Hal oyg) fishing. commons with easy access:for thousands of
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regional migrant fishers for several hundred years (Jentoft, S. og Kristoffersen, T, 1989). In
addition there was alarge number of smaller and more local fishery governing institutions which
has shaped people's perceptions. The easy access large fishery commons of the North has often
been misinterpreted as institutions characterized by Public Property Rights { Allemannsrett)
(Oerebech 1991). And it seems to have been in the interest of the modern state to support this
interpretation, since it is the state who is the only possible custodian of public property rights.
This notion originates in a doctrine of state from the 16th century where property rights were
divided into the King's superior property rights {dominium directum) and the subordinate
property rights (dominium utile - different from ius utendi - mere user rights). At the introduction
of "sovereign rule” in 1660, the King also.claimed to be the:owner of the subordinate property
rights, thus the Commons of the ancient Laws were termed "the King's Commons" and the right
of the indigenous population were reduced to "user rights" (Schiefloe 1957, Tretvik 1996).
Although this doctrine of state later proved erroneous in that the nation states' jurisdiction is-not a
property right, the King's Commons survived into what istoday "State Commons" for the
"upper" resources, The Commons for the "outer" resources withered away under this doctrine and
was gradually seen by the state as public property which could be opened-up to the use of al
national ‘citizens irfespective of origin and which could be exchanged with other nationsiin return
for fishing.rights in their territorial waters. Thus the breaking down of the fishing commons and
the transfer to public property in the*1830s was an important step towards the later privatization
of fishing rightsiin the 1980s and 1990s. But in spite of the modernization of 'salt water fisheries
and |nd|V|duaI|zat|on of fishing rights (licenses and individual quotas) that has taken pI ace during
the last 40:years, later developments.show that the perceptions of a"fisher commons" arestill
diveinthe coastal communities. S S

Another element.isthe- existence of "shore commons'. Before the boat engine became common,
favorable places along the coast were of crucial importance as harbors,-beaches and fishers
chalets. These did often - especially before enclosure - function as commons for the local
population and they had to some degree controlled access so that strangers could not use them.
However, neighboring and migrant fishers with long term relations with the local fishing
communities could have a status as bonafide users. At alow level of extraction technology, local
control overthe "shore commons" thus meant control over the coastal. fisheries resources without
making -explicit property rights to the physical fish stocks themselves. When the king started to
issue trade privileges also to-non-hanseatic indigenous traders, a number of the relationshipsin
fisheries developed.into patron-client relationships. Now it was not only:the common harbor
facility, but:also contractual relationships related to equipment supplies; credit facilities and
marketing. ouitlet for fish that constituted the basis for coastal society. This new basis facilitated
the introduction of new harvesting technology in coastal fisheries during the 18th and 19th
century and facilitated the primary accumulation of capital on few hands:- often termed the
vaereier-system. Some of the common shore was privatized and even today we can flnd aprivate
fishi ng harbor and a common fishing.harbor side by side.

A third element |s_the surV|val of minor commons like "egg- commons" "berry-commons’, "kelp
commons" and "pasture commons" in many coastal communities. At enclosure during the 18905,
anumber of coastal communities chose to keep for instance their egg rocks and islets in common
rather than subdivide them into what would have been very small private units. From these
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commons, sea-birds' eggs are still gathered at intervals during the season, often connected to
intricate institutions of sharing of the egg-catch-(Sandberg 1994). For a number of the islands

- "belonging": coastal: communities, we aso find local commons.institutions for.the sharing of .
cloudberries pi cked -during;the-season: <The existence of such: common: property arrangements for
minor. resources contributes; fo. |mportant Iocal perceptr ons about the exrstence of acoastal S
commons |n these_North AtIantlc enV| ronments :

commons nsti '[Utl OI”IS

L|ke in IreIand Wl|d Mlgratlng' Salmon has also in Northern Norway: avery special significance,
together wrth ‘Sea Trout and Anadromous Arctic-Char. Property rights to Salmon have for.one -
thousand: years been an |mportant part: of river rights, often separated from: naV|gat|on rights:of -
rivers or the: rightsto the Kinetic: energy inthe water (fal Irett). The: co-operatl on of river;salmon-

ri ghts hol ders.ar d___:government agenC|es with respect to the various;local. stocks:of sal mon,: are the
best. examples'of co-management; in. Norway At the mouths of rivers and in'the fjords: Ieadr ngto
|mportant isal mori rivers, there, were, aso. |mportant property: r|ghts to permanent net-or: _we|r Sites
a strateglc poi nts; (kllnot) wrth asecure steedy catch. These required intricate, floati ing: i
constructions. and the property nghts were, usuaIIy tled to IndIVI dual, farmsteads W|th property
rightsto shore Ilnes and werepart of the oId property tax base for thefarmstead Further out
towards the open sea, salmon catches were less secure and property r|ghts less strlctly defined.
Also in Northern Norway d|d aspecral drlft net flshery ;for salmon develop along the coast where

with no prewoussalmon rlghts connected to rivers or permanent net srtes e ;r.- L
Today. the: drift-netting, for sall mon |s prohl b|ted along the tentl re;Norwegl an coast It was
introduced as atemporary measure in; 1989 to, help reburld the dwi ndllng stocks of salmon after
heavy pressure from the. nver salmon nghts-owners and the sport f|shers assogatlons However
the varlous local stocks of sel mon were not.rebur It, as a result;of the ban, but contr nuedto -
diminish. Thlswas now aIIegedIy asa resuIt of genetlc pollutron from | runaway farmed salmon,
but it was probably alsotcaused by areductr on in stock enhancement effort due'to a stricter -
|deology of genetlc purlty of the separate rlver stocks But_. in. splte of this. uncIarlty in the causal
rel atlonshlps dnft nett| ng for Wl|d salmon |s not Ilkelyst ). be rei ntroduced along the Norweglan
coast.. - . o S U B T o

During the Iatter part of the |ndustr|al age the governlng of the coastal resources has been
increasingly .more sectoral. Attributing to- this has also,been the absence of a equitable:Northern
Assembly with legislative authority‘related to.northern resources. After the transformatlon of the
Frostating Assembly to a pure 2nd. order court, and the decay’ of the Northern local assemblies
(bygdeti ng) .and the indigenous; Sami ingtitutions (siida), modern Iocal government and: prOV|nC|aI
assemblies have never, ‘managed to regai n.a powerful role in the govern| ng of coastal resources.
The municipalities have responsibility for the overdl . argapl annr ng, aso:in the coastal zone, but
this. does not:incl ude the: competence to govern the actual use or prohi b|t|on of USe of & partlcular
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resource. The design of property rights inherited from the age of sovereign ruleis still at the base
of the modern institutions. And the various sectors of the state have during the last 90 years
become so entrenched, with their own sectoral laws, their own professional identity, their own
local departments and "their" corresponding organized interests, that this is now by the urban
citizens perceived as the normal situation.

Fig.3.2. Laws governing coastal resourcesin Northern Norway today.

Law Y ear Competent Authority

Planning and Development | 1965/85/89 Municipality

Act '

Aquaculture Act 1985 Ministry of Fisheries/ Directorate of Fisheries/
Chief Provincial Fisheries Officer '

Harbour Act = -] 1984 Municipality and State

Salt Water Fishing Act 1983 Ministry of Fisheries/ Directorate of Fisheries/

' : Chief Provincial Fisheries Officer

Pollution and Refuse Act 11981 Municipality

Fish Diseases Act Ministry of Agriculture/State veterinary
Authorities.

Nature Protection Act 1970 Ministry of Environment/ Directory of Nature

A Management, Chief Provincial Environmental

Officer.

On the Northern Coasts, we very often find conflicts between these different acts and the sectoral
authorities set up under the various acts. Such "domain conflicts" can often be deep and enduring,
and very often the municipality who should be close to coordinate resource use within its
territory, finds itself caught between two different state sectors, most commonly between the
environment sector and the fisheries sector. (Sanderson & Buanes 1995) In trying to advance
Integrated Coastal Zone Planning at the municipal level, planners and local government havein a
number of instances clashed with either the state fisheries department or the state environmental
department. Especially the fisheries department has been eager to object to all local initiatives to
have a stricter local regulation of fishing in vulnerable fjord-systems, while the environment
department has been eager to object to local initiativesto set aside generous areas for aguaculture
development (Bennet & Skjerda 1996). The environment department has on its side pushed for
generous areas designated as wild salmon runways, as marine parks and as coastal protection
areas - :against severe local opposition. On the other hand the Aquaculturalists’ Association has
argued-for Salmon farming as an environmental friendly activity that should take place in Marine
Parks. '

In addition to these specialized and organized interests in the former «outer commons» , a number
of other modern uses of the coastal zone are making demands on the embryonic planning and
management capacity:
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local and regional recreational use, development of commercial tourism,. scientific and

“ educational use and the use-of the coast for revival of coastal .culture and belonging. These are not
organized.in.powerful state.sectors, but are. part of the powerful new and. dynamrc eIements on the

NorthNorwegrancoastaI scene. s e DT L aE L Tl o

There are in addition other dynamic elements that are going to be strII more powerful in the Iong
run. These are associated with new ways of human cultivating.and enhancing the coastal .
environment in the postmodern era. The new ways are closely linked to massive, research |nput
into searanching and stock enhancement along the Norwegian Coasts for the last 7 years (PUSH
1998). Science was aso an important element in the modernrzatron of the way the NorWegran -
coastal zone has been governed during the last 100 years. Towards the end of the last century - -
Norway: was together-with USA (Woods Hole) and Japan: (Hokkar do) among’ the firgt. countrresto
supportscientific programs to artificialy hatch and rear marine organisms with aview to enhance
coastal marine environments.:Around 1920, howevér, the paradigniis of ‘more macro- orrented'-."‘. i
marine biol ogrsts gail ned hegemony and the nation'’s ability to, stjen I e wil
stocks of herri ng:andiarctic cod in the national waters became the only item on. the agenda '
(Schwach, V. 199é) After decades of trias: and fatal errors; and: after the territorialization; of the
High Seas by the Extended Economic Zones of the UN""Law of the Sed, the "roﬁour -
management rationale’ had its final’ vrctory Wlth the |ntroduct|on of quotas in the ancient Lofoten
frsherree in 1989 (Holm: 1996) Thrsratronale is basrcally asectoral stock- management ratronale
for one or mo OCKS. 0 ,:_rslh that erI hopefully move within anatronal 'EEZ or’ ‘a |east stay
within the EEZs of'cooperatrng nations.-Hovever, duri ng the last 30 years, the rearing of marine
organisms in-coastal :environments have;accel erated ‘and driven by.coagtal practitioners, the
1890-research: paradrgms of cultivating and enhancr ng coastal :seas are back on‘the scientific -
agenda: First as-support-for the rapidly-growi ng selmon farmi ng mdustry, later as innovative -
research |ntended for neW coastal enterprrs& And thrstl me a "coastal science” can benefrtfrom a
d ecosystem analysrs in artlfrcral_hatchr ng and start feedrng
_requrres sowing" and Caring
ment by the establrshment of

The earIy attempts at Integrated Coastal Zone PIannr ng and Management in Northern Norway
(The Helgeland Project) has cIearIy shown that the fajor obstac esl to any integrationisthe
problems of ver diriati on, i.eithe coordination bét e municipal level and the state
sectoral department§ h_e provr ncral level. Whrlethe horr'zo coordr nation between the
dlfferent niunici pal itied afid the vari ous interests groupsr theirtnici palrtres works qite well
(Bennét & Skjerdal 1996) Thetypical challenge for N ; _nrt/'eglan Integrated Coasta] Zone
Management in the yearls_‘ahead is therefore the creation of ingi tions that are ableto handle
property rrghts baSed d :o fundamentally d fferérit ratronaless e : re

e A Sectorbased rationale for the catch of wild fish, with sufflcrent flexi b|I|ty to enable catch
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* A territoria rationale for the rearing of marine organisms and the enhancement of marine
environments that secures the initial investment.

This means making equitable and |egitimate decisions about the use of aregions' total coastal
resources at a level below the national level. Here the 1000 year - old ideas of North-Norwegian
coastal commons are again entering the discourse as they readily lend themselves to aredesign of
the now near-defunct management institutions of the industrial age.

Dynamics of Western Irish and North Norwegian Institutions for Governing Coastal
I esour ces.

Common for both the Western Irish and the North Norwegian coastal resources is the complexity
of governing institutions. At the surface, the numerous existing sectoral laws for governing
specific aspects of coastal resource use and economic activity looks equally complicated in both
countries. And when superimposing the evolutionary dynamics of governing institutions during
the last 1500 years upon the bureaucratic rationality of the industrial age, the picture becomes
rather complex. However, as the task of social scienceisto analyze the real world in terms that
are recognizable to real world actors, this complex image of institutions as layers on top of each
other is probably more realistic than analysis and comparisons of "rulesin force" alone. The local
perceptions of property rights and of fair and legitimate use of coastal resources are the results of
local interpretations of these multiple layers as well as people's own interpretations of the "way
things are moving", i.e. the local interpretation of the institutional dynamics in the governing
institutions.

On this background there are a number of common elements in the coast governing institutions of
Western Ireland and Northern Norway. They both boast memories of an ancient past with self
governing institutions and have both more or less codified customary law reflecting this heritage.
The Celtic customs placed more emphasis on the rights connected to the joint family, the regiona
chieftain (Ri) and the monastic culture, while the North Norwegian Norse customs placed more
emphasis on rights connected to the territorial unit and the circle of users belonging to one or
more coastal commons. In both areas we find high acceptance of individual ownership to erected
structures in seas that need monitoring and maintenance, like weirs, nets and cages. They are also
both similar in ahigh level of political consciousness, where written sources are consulted and
ancient perceptions of rights are made relevant in current political discourse.

If we move to newer layers of ingtitutions, the differences are greater, with conquest of Viking
and Anglo-Norman invaders as important elements in the Western Ireland Institutions. While the
North Norwegian institutions, apart from the effects of the Protestant reformation, were protected
- or forgotten - "behind the 1000 miles" for hundreds of years. But it is worth noting that astime
went by, both the Anglo-Norman settlers of Western Ireland and the steady trickle of Southerners
setting in Northern Norway adopted the native laws and institutions.

But Western Ireland and Northern Norway are quite similar in that no fundamental changes really
took place regarding their self-governing capacity until the 17th century, when the entrenchment
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of the English and the Danish colonization really took-place. The Cromwellian plantation and
replacement policies and the adoption of "Sovereign Rule" by the Nordic Kings crushed the sdif-
governi ng |nst|tut| ons of these coasts and paved the Way for state ownershl p and state

At the eve of the |ndustr|al age we also flnd striki ng S|m|Iar|t|es between these two coasts:- They
do both show a bewildering and complicated-sectora governrng system for:the coast, with an-
exceptionally high number of state.and local government agencies involved: For coastal resource
users the system appear both expensuve inefficient and lacks legitimacy. 1n both countries the
present governing:institutions are the result of along process-of rational: bureaucratlc i
devel opment in.separaté sectors of the 19th and 20th century nation-state.

In both Western Ireland and in Northern Norway we find a number of emerging coastal activities
that transcend the mstrtutrons "in force" at present: :

* The growth of cage aquaculture Wlth an increased need for sea areas in order to alow
«shifting cultivation)), prevent poIIutron and contami natr on and be envi ronmentally
sustainable.:

*  The growth of shellfish and mussels farmrng requiring substantral areas of undisturbed sea
bottom, protection of seed investments and binding deals with pelagic fishermen in the area.

+ The growth of lobster farming which require large areas for territory-forming stable lobster
‘husbandry, protectr on during alengthy juvenrle perrod and b| ndi ng deals with pelagic =
fishermen'in the-area. E '

* The development of sea-ranching enterprrsesfor anadromous fish (&almon Sea-trout and
arctic char)-with river-release and re-catch along the homing channel - which require socrally
accepted private property rights to free-swimming fish in the sea. -

« Theincrease in stock enhancement effort for anadromous fish (salmon, sea-trout and arctic
char):with fiver-reléase and re-catch on the coast and along homing channel - which require
institutional desi gns where the release organr zation also |ncI ude aII the potential benefactors
from the enhariced stock. .

e Thei |ncrease|n ‘sea-environment enhancement with artrfrcral reefs acoustic Juvenllefeeders
etc., and stock :enhancement of marine fish-through local restocking programs - which requr re
mstrtutronal designs where the enhancing organization also include all the'potential
benefactor from the enhanced stock. : o -

Both in Western Irel and and in Northern Norway the present institutions for governing coastal
resources are under pressure from these kinds of new integrative activities which cut across
conventional administrative boundaries. Especially biological production that transcends the
borderline between the: «wild)> and the «tame» is extremely difficult for sector-based agencies for
fisheries or environment to deal with. But for most coastal communities, new forms of harvesting
from nature is not difficult, and old notions of local rights to common sea fields are invoked from
ancient institutional layers in intensiffed discourse between local and state level. Asthe
development.of numerous new forms of using and enhancing coastal resources accelerates, a
postmodern greening of the coastal commons is therefore a devel opment path with a high
probability. :
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