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Thi s paper assesses the troubl e case net hodol ogy as a
research tool in the study of N gerien rural nodernization
processes. As a vehicle to illustrate t he net hodol ogy, | take
the governnent forest conservation prograﬁl acritical if
sonmewhat negl ected conponent of the overall N gerien rura
noder ni zation effort. |

'The paper conprises three parts: history of the forestry

problemand attenpts to solve it (sections | and I1); theoretica

framework, including a public goods analysis of the problem a
nodel of legal relationships, and a description of the trouble

case nmet hodol ogy (sections I11-V); and data and concl usi ons,

consi sting of forestry trouble cases, estimates of the effect-

| veness of.current attenpts to solve the problen1and of ot her

possi bl e approaches, and an assessnent of the nerits of the

troubl e case nmethodology in this type of study (sections VI-VIII).
It is argued here that the N gerian forest, fromthe

vi ewpoi nt of nost users, is an unreguléted common property. In

the absence of regulation it will be destroyed, wth disastrous

consequences for the environment and the |ocal hunan ecol ogi es.

Regul ation is thus a necessary condition for N geriens to sustain

nufually productive relationship with each other concerning their

forest resources. But current enforéenent procedures, rendered

ineffective by corrupfion and rule mani pulation, fail to curb

t he devel opi ng negati ve dynanic in which users have little

I ncentive to reorgani ze their denmand patterns and no incentive

to generate nem1supp|ie§ as existing ones are exhausted. A

tragedy is therefore in the naking.



|.  Forestry Problem

lnuwa nmeans shade in Hausa.  The village of Inuwa,  seat
of a district chieftaincy in Mrria County, lies in a broad
vall ey on a seasonal watercourse. |If Hausa place names, old
men's stories and a nearby remant of state forest accurately
reflect past circumstances, the entire valley was once wooded.
Now, few shady spots remain. Up on the plateaux above the
val l ey, the |andscape takes on a forlorn aspect. W ndswept,
dotted only here and there with acacia trees and scruffy bushes,
the scenery remnds one that the real sand and gravel Sahar a,
begins a scant 100 mles to the north.
| Popul at i on increase'explains much of the transformation of
the Inuwa District environment. After French col onization in
1899, a grbmﬁng popul ation settled previously enpty tracts and
within a half century, turned land and wood from free goods to
econom ¢ commodities. In the pre-colonial Danmagaram ki ngdom
(which centered on present-day Mrria County), bushl and was a
connDn'property subject to almost unregul ated explojtation.
Those who established proper relations with Danagaran1officials
enjoyed limted usufruct rights, valid as long as they exploited
a piece of land and |apsing when they abandoned it. Labor, not
| and, was the scarce factor in the economc equation, so people

concerned thenselves nore with establishing control over nen than

_ 1Subcounty-level personal and place nanes and offici al
tl%les h?ve been changed to maintain anonymty of actors and
i nf or mant s.




with accumul ating titles to real estate.2 Property rights in
trees on the fields were vague. Trees in the bush, except for

a few species protected by the Damagaram forester, Sarkin Dawa,

were subject to exploitation at the will of the user.?

Now as then the Inuwa D strict environment supports both
farmng and herding ecol ogi es. The forest conservation pr obl em
deri ves parfially'fronwthe rel ationships of herders to farners
and from the conpl ementary and conpetitive demands they nake
upon the Wodstock. The najor problemthey attenpt to handl e
is keeping the cattle fromthe corn in a region where |arge
scale fencing is difficult if not infeasible. The weather cycle-.-
rainy fromJune to Septenber and dry'the rest of the year--

patterns their interactions.

Agriculturalists

Village-dwel ling agriculturalists include Hausa, Barebari,
Bugaaj e (descendants of Twareg sl aves) and sonme sedentarized
Ful be who have quit the nonadi ¢ herding existence. Al derive
the staples of their existence fromrainy-season farmng, though
they keep |ivestock and pursue dry-season trades as wel .
Traditionally farners practiced a rotating fallow type of

agriculture, but French policies pronoting cultivation of nore

zGilbert Vieillard, "Coutumier du Cercle de Zinder (Haoussa
et Beriberi),'" Coutumiers juridiques de 1l'Afrique occidentale
francaise (French West Africa, Commissioh de Lodification des
outumes Juridiques; Paris: Larose, 1939), III, 144, 151.

3ibid., III, 142, 147.

4Guy Nicelas, "Un village haocussa de la République du Niger:
Tassao Haoussa,"” Cahiers d'outre-mer, XII, 52 (octobre-decembre,
1960), 421-50; and Guy Nicolas, "Un village Bouzou du Niger;
B;ggg d;gg ggrroir," Cahiers d'outre-mer, XV, 58 (avril-juin,
1 ’ - . ’




| and and popul ati on pressure have led to individual appropriation
of the arable bush land in Inuwa D strict. Many fanilfes cannot
now neet the fallow ng requirenments of the traditional system
on the land they have and soils are deteriorating.>

The spread of field agriculture has drastically reduced the
wood stock in the district: in clearing ground for cultivation
farmers habitually cut down bushés and all but the largest trees,
then often fired the cl eared brush, killing nost tree seedlings.
Such practices are now nodified with respect to trees, however,
seedlings are still destroyed unl ess special precautions--which
i nvol ve annoying extra effort--are taken to preserve them

The sedentary popul ation's steady demand for wood and wood
products used in cooking, heating, housing and storage construc-
tion, tools and fencing increasingly depletes the wood stock.
Encl osures pose a special problem Thorn branches are the only
material available to erect stock-proof fences on a large scale.
Even then it is only possible to enclose |arge areas when a
nunber of farmers can cooperatively fence a common terrain.
Only the Bugaaje land tenure pattern is appropriate to thié sort
of enterprise.® _
Hausa and Barebari hol dings are so fragnented that these

groups find it preferable to enploy village herders during the

*Républ i que du Niger, Mnistére de |'Econonie Rural e,
Commi ssari at Gnéral du Dével oppenent, "Projet de dével oppenent
rural du de*partenent de Zinder. Augnentation des ressources
agricol es des arrondi ssenents de Mrria, Magaria, Mataneye."

N aney, July 1971.

®Ni col as, Cahiers d' outre-ner, XV, 58 (avril-juin, 1962),
138- 65. = ‘
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growi ng season to confi ne sedentary-owned |ivestock in grazing
commons. During the long dry season, however, village fields
revert to conmon pastureland, and |ivestock wander freely in
search of fodder. Those who wish to pursue gardening as a dry
season trade must thoroughly barricade their plots with thorn
fences to exclude hungry animals.

Nomadi ¢ Herders

Ful be nomads avoid conflicts with agriculturalists during

the wet season by taking their herds north into the Saharan
fringel ands. Wen the rains end, they descend'again to the nore
southerly regions. If they arrive before farmers have put up
~the sumer's produce and allow their |ivestock to devour unstored
field crops, vicious fights can erupt. Except rarely, when
sedentaries conbine to resist, they tend to |ose such encounters
to the nomads and often suffer serious injuries or even death
in the process. On the other hand, once the crops are safe
farmers want |ivestock to graze their fields: manure is often
the only fertilization between fallow periods.7

Wen the last edible stal ks have been consumed, by February

or March, herds must survive on a miserably thin diet gleaned

" Local ﬁepple do not now use the nore |aborious green-
manuring technique prevalent in the Maradi area, which permts
continuous cultivation of fields for long periods wthout the
necessity of fallowing. O . Henri Raulin, Techniques et bases

»

|
S0Ci 0- onon1%ues des soci etes rural es ni ge€rrenmes —EUdEs —
43.

quﬁg&ennes, - Nrangy,” ParisT TFAN, CNRS, n.d. [19627]),
pp. £1-



frombarren fields. Fulbe supplenent this with tree | eaves,
obtained by felling entire branches which the cattle strinp.

In the process, trees nay be reduced to lifeless trunks. Ccca-
sionally the herders also fire bushland in the dry season,

hopi ng to-trigger an early growth of grass which will sustain
their herds untiI the rains cone. This practice destroys tree
seedlings. Seedlings are also exposed, despite their thorns,
to intense grazing pressure.

A ven rising population the fragile Inuwa environment is
bei ng overwhel ned by the conbined inpact of the herding and
farning ecologieé. Denuded soils are éxposed tofmjnd and wat er -
erosion. Stripping wood cover fromthe land not only stops
formati on of hunus but reduces the val ue of manure by exposing
It td the sun for long periods before the rains deconpose and

wash it into the soil

A large thorny acacia tree, the gawo ( Fai dherbi a al bi da),

can play a critically beneficial role in this respect because of
its anomal ous growing cycle. It bears its foliage during the
dry season, when other trees have shed, and drops its |eaves
during the rains.. As a ahade source in the dry season it
attracts animals; during the wet season, it offers farners a
strategically-fertilized, sunny spot when other trees, then in
foliage, shade out crops. |
However, the inability to effectively exclude aninmals and
humans fromany but garden-size plots during the dry season
nmeans that no one sees any incéntive to inprove the quality of

the wood stock on his own fields. Rather, each tries to derive
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the maxi num benefit he can from the dry season commons by

running as many animals as he can on it.

[l. Conservation Program

In the nid-1930's French colonial officials initiated a
soil and forest conservation program throughout the French West
African col oni es. They extended it in 1949. Decrees authorized
adm ni strative control of grazing, burning, and wood-cutting
practices'in an effort to maintain a reserve of wood land.”

By 1957 a conservation program had been inplemented in
Mrria County, but officials faced |ocal resistance and slackened
- somewhat in their efforts to apply the regulations.g The
| program has been continued into the independence era. 10

Controls are theoreticafly effected through a licensing
system Applicatns purchase cutting permts, renewable nonthly
for 700F CFA' for 20 donkey loads of firewwod. Permits to cut
protected species range from 250-600F CFA per trees. Violators

are officially liable to extremely heavy fines, running to

. 8Lord Hailey, An African Survey: A Study of Problenms Arising
in Africa South of £Ke™Samara g‘.'l%vv%ed “editron;” LOondon: xford
University Press,” 1957), 1056-57.

Merritoire du Ni ger, Cercle de_ Zinder, Subdivision Centrale,
No. 12/-C, Rapport Anntel, Ann€t 1957, p. 69.

_ 10Report of the Mnister of Rural Econony, "Réunions d*
information a |'Assenbl €e- Eaux et ForSts, chasse et péche," "Le
Niger," XIIl, No. 10 (5 March 1973), p. 2.

11200F CFA - $1.00 US.

-—
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_several thousand francs CFA.**> Sinilarly heavy penalties
sanction illegal bush fires.

Local agents of the national Conservation Servibe (Service
des Eaux et Foréts) enforce these regulations. The Service is
'organized within the Mnistry of Rural Econony, along hierarchica
1ines which parrallel those of the national admnistration. Con-
servation Service offices have been established in each state
and in the subordinate county units. Field agents" activities
are directed fromthe county |evel.

Service authorities say their field agents still face
difficulties: commoners do not understand the agents' role as
producers of public goods, and resist their regulation activities.®
It is, homever; possi bl e that commoners have a diff erent Lhage o

of the problem14

Regul ati on was inposed fromthe top down, in
consequence of officials' perceptions about a dangerous degrada-
tion of the environnent. Commoners are undoubtedly aware of

the degradation; but they take account of factors officials

did not consider. In any case, deSpite the forestry code
. ' wmaradi; Les Eaux et Forets: inportance source de
devel oppenent economque du pays . . . ," "Le Nger," XIl, No.

8 (19 February 1973), 4; and Quy Nicolas, Grculation des richesses
et participation social e dans une societe Hausa du N ger (Ganton

de Kantchej (2nd ed.; Bordeaux: Editions du Centre Universitaire
de Pol ycopiage de I"A GE B., 1967), pp. 156, 162.

B3"Entretien avec | e nouveau Directeur du service des Eaux
et ForSts,"” "Le Nger," XIl, No. 37 (16 Cctober 1972), 2

~ YKenneth E Boul ding, The Inage; Know edge in Life and
Society (A Arbor, Mchigan: Unmversity ot Mchigan, 1956),
aps. 1, 2, and 4, esp. p. 63.




regul ations, admnistrative estimates suggest conti nuing

def or est ati on. *°

1l Structures of Events?®

Structures of events'’ relate to the ability of individuals
to control the effects which result \)\hen they act with reference
to particular events in different situations. ‘Structures of
events may be roughly classified by the degree to which an event
inall its attributes is subj ect to I ndi vidual control in
possessi on, exchange and consunpti on. 18 They nay be ranged
along a cont i nuum fromthose situations in which non-interacti ng
.i ndi vidual s are hi ghly independent of each other to those in

which they are highly interdependent.

15 pppel - de M Maidah-a | ' occasion de |a semaine de |'arbre,"
"Le Nger/* VI, No. 32 (26 August 1968), 8. Maidah Marmoudou,
then Mnister of Rural Econony, offered figures indicating that
organi zed tree plantings anounted to about 3.51 of the annual
amount of terrain cleared during 1965-67. The replant rate
currently renmai ns about the sane while popul ati on increases at
better than 2% annually, inplying. a long-run rising denand.
These figures ignore natural reforestation. This rmay be the
nost efficient restoration nethod; but it is the survival rate
of seedlings which is critical, and that depends on effective
regul ati on. '

181hi s section draws heavily on Vincent Ostrom The Intell-
ectual Orisis iii Amrerican Public Admnistration (University,
A abama: University of Al abama Press, 1973), pp. 53-54. :

~ '™Event. 3. Something that occurs in a certain place
during a certain interval of tinme." Random House Dictionary
of the English Language.

~ B The following conceptual franework is neant as a starting
point for analysis. The categories of non-private goods are not
nutual | y excl usive, but overlap in that common properties and
%Lébl i c goods nmay be categorized in terns of externalities.

cause of certain differences in the dynamcs |eading to the
generation of externalities in each category, it is useful to
treat them separately.
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‘Private (oods

W may define goods as events for which people have . -
preferences, bads as those for which they have aversions. Private‘
events are those entirely subject to control in possession,
exchange and consunption (i.e., they are subject to both excl u -
sion and appropriation). Atree is a private event, or private
good, if it is fully subject to exclusion in possession, exchange
and consunption. Actions or transactions concerning private
events do not generate effects inpinging on those not directly
party to them Atree in an Anerican farmwood lot is a private
good in this sense: whether it stands or is cut concerns only
the farner-owner and perhaps potential buyers, but not adjacent

farners.

Non- Pri vat e Goods

Events not totally subject to exclusion and.appropriation

i nvol ve various degrees of interdependency in their possession,
exchange and consunption. What one individual does concerning
such events affects what others do. Action with regard to a
non-private event generates i ndirect beneficial or harnful con-
sequences whi ch inpinge upon others in the domain of the event.
According to the degree of interdependency involved, non-private
events may be classified as goods involving externalities,

comon propertiee and public goods.

Goods I nvolving Externalities

Many but not all attributes of a good involving externalities

are subject to exclusion and appropriation. Qhers inpinge upon
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i ndi viduals not directly involved in possession, consunption or
éxchange of the good. Wether they gain or lose as a result,

it is without their say-so: they are dependent on the decisions
of others. Such effects are frequently terned spill-over effects,
and may be either positive or negative. As an appropriate
exanpl e of a negative externality or spill-over, consider the

act of harvesting a tree, for whatever purpose, in the fragile
environment of Mrria County. Mst aspects of the act do not

I npi nge upon others: the tree may be consuned or narketed
essentially as a private good. However, cutting a privately
owned tree under such conditions may generate indirect effects.
~The act of cutting destroys sone part of the total ground cover.
| f .enough individuals harvest their private portion of the total
“ground cover, cutting exceeds safe yield and the overall environ-

ment may be damaged to the point where it is no longer habitable.

Conmon Properties

Cormon properties involve a conmon supply, fromwhich users
cannot be effectively excluded, and generally, separable use or
consunption. They are goods in relation to which nultiple users
have rights against others and are thenselves at |iberty to
exploit, subject to the rights and exposed to the |iberties of
others. A conmon property nmay lend itself to nultiple uses,
sone conpl ementary, sone conpetitive. It may be repl enishable.

The Mrria County wood stock or ground cover may be con-
sidered a repl eni shabl e comon property. It is conposed of
trees, each subject to private appropriation and excl usion.
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But the. continued existence of the common property, as

di stingui shed fromindividual trees, depends upon nai ntenance

of sufficient ground cover to prevent the environnent from
degrading. In this sense, the common property nay be concep-
tualized as a particular sort of biosystem subject to nodifi-
cation over tine. Treés can be replaced through natural regener-
ation so long as the biosystemexists; but once destroyed, it
will be reconstituted only with great difficulty, if at all.

To protect the cbnnon property, users nust respect conditions
of safe yield: they ought to apprbpiiate no nore of the ground
cover (trees, etc.) than is reproduced by the capital stock in
any tinme period. But will they? Let us examne the dynamc
whi ch bears on use of an unregul ated common property.

Bel ow the safe yield point, no use inpinges upon any ot her.
Above that point, the interdependencies of decision-naking in
common property situations becone manifest. UWsing Mrria County
as an illustrative case, we find conpeting uses beginning to
interfere wth each.other. Herders firing bush land or topping
trees to fodder livestock and farners cutting wood for various
purposes all generate indirect effects for the whol e class of
users--each other--by mning the supply of ground cover and
destroying the bio-systemin the. county. -

ly by increasing supply, reducing effective demand, or
sone conbi nation of the two, can the capital stock be preserved.

But absent effective requlation the structure of |egal decision

rules is such that no user has any rational incentive to nodify

hi s behavi or concerning the common property. Any costs he
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i nposes upon hinself to preserve it redound to the benefit of
i ndi vi dual s who continue to exploit the resource as before.
I ndeed, to protect hinmself in the short-run he is forced into
a destructive conpetition with other users, the goal of which
IS to appropriate as much as possi bl e of the capital stock for
himsel f.*® Thus, he is locked into a negative-sum gane played
against all other users.

The dynanmic leading to this situation has been aptly termed
“the tragedy of the connnns."20 Such a tragedy is in the process
of working itself out with respect to the Mrria County wood
stock. If it goes to the linits, the desert mﬂli I nvade the
region, frustrating any attenpt at rural nodernization.21 It
was to counter this devel opment that controls were i ntroduced
by French colonial officials and have been continued into the

| ndependence era.

Publ i ¢ Goods

22 ‘Here we

Public goods may be defined in various ways.
define them as goods which,_once produced, becone available to
all consuners within the affected donain regardl ess of whether

they bear a share of the costs of production. It is infeasible

Vincent Ostrom "Some Problens in Economic and Politica
Anal ysis of Public Policy," Political Science and Public Policy
(Chicago:  Markham Publishing Co., 19683, p. 124

20
Garrett Hardin, "The Tragedy of the Commons," Setence,
Vol . 16 (13 Decenber 1968), 1243-48.
2t

There are disquieting indications that this process is
underway throughout the West African Sahel _and savannah regions.
See "The Great West African Drought, West Africa, No. 2917 (7th
May, 1973), 586-87; and Franqois Charpentier, "Sahel N gerien en
Perdition," "Le Niger," XIII, 22 (28 mai 1973), 2-3 and "Le Niger,"
Xitn, ,23 (4 juin 1973), 2, 8. _ , _

El inor Cstrom "On the Variety of Potential Public Goods,"

(unpubl i shed nms., n.d., Department of Political Science, |ndiana
university.)
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to exclude anyone. Those who can enjoy without contributing
gét the good for free and So have no incentive to produce it.-?

In these terms, environment naintenance is a public good
because no resideht of the affected domain can be excluded from
enjoying the benefits derived fromit. Rain falls on rich and
poor alike. Gound cover is the key to environnment maintenance.
Wien it goes, the desert noves in, reducing land avail abl e for
farmng and herdi ng.

In | arge groups such as that under discussion (residents
affected by environmental conditions in Mrria County), no
I ndi vidual has an incentive to produce the good on a vol untary
basis.  He hinself receives only a snall fraction of the val ue
of any public good generated by his effort (the najor portion
bei ng consumed by other nenbers of the group, who cannot be
excluded fromenjoynent), and his effort in any case nakes no
noticeabl e contribution to the production of the good. %

Because of this structure of events, officials considered
vol untary provi sion oflthe public good of environnent naintenance
unlikely, and so tried to produce it through iegal regul ati ons,

that is, through collective action.

23Cf . Mancur Qson, The Logic of Collective Action; Public

Goods and the Theory of G oups ?Canbrldge, Mass.: Harvard Univ-

8r3|ty Press, 1965}, pp. 14-16 for a nore fornal definition and
| scussi on.

%0l son, Logic of Collective Action, pp. 35, 48, 50-51.
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V. Structure of Legal Relationships

The N ger forestry code declared trees a legally regul ated
conmmon 'pr operty resource. But rules do not enf orce.them;el Ves.
Cficials nust be assigned the capability of applying sanctions;
whet her and how they do so is critical to the effectiveness of
law as an instrunment for channeling human behavi or and pronoting
mutual | y productive rel ati onshi ps.

.~ John.R - Commons: devel oped a nodel .of |egal "'rel ationships
' ' 25

which directs attention to the issue of enforcenent. Comons'
nmodel facilitates analysis of the way |legal relationships allocate

| strategic opportunities and limtations anong those subject to
them - It reveals howrules bias the game anong different cate-
gories of players and so structure their conduct.

By the phrase "working rules of going concerns” Commons
nmeans the entire gamut of laws which, as enfarced by afficials,
regul ate nenbers' conduct in the regines or groups to which
they apply. Like the rules of a sporting garre, wor ki ng rul es

divide into lawful and unlawful acts, build in limts on what

~ ®Legal Foundations of Capitalism (Mudison, Wsconsin:
Uni versity of "Wsconsrn, 1759; T1TSt published 1924:© New York,
Macm | | an), pp. 65-142. | drawal so on Vincent Gstromis and
B inor Gstroms succinct characterization of Commons' nodel in
their paper, "Conditions of Legal and Political Feasibility,"
"Sudies in Political Theory and Policy Anal ysis," Political
i ence Departnent, |ndiana University, 1969), pp. 6-12, an
abbr evi at ed version of which appears as "Legal and Political
Conditions of Water Resource Devel opnent,” Land Econom cs,
XM 11, 1 (February, 1972), 1-14. '
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pl ayers can legally do to each other, and define how they can
score and win. Rules govern two distinct kinds of transactions.
In authorized transactions, players act within the existing

set of basic rules without trying to challenge or nodify them
Inauthoritative transactions, officials enforce, interpret and

change rul es.

Aut hori zed Transacti ons

Wrking rules allocate four gradations of decision-nmnaking
capability_anong the players. Rghts and liberties expand
deci si on-naki ng capability (authority) while exposure and duty

contract it. The concepts interrelate as illustrated bel ow

Aut hori zed Transacti ons

Correl atives and Equival ents

R RIGHT {relations of hierarchically- ) DUTY
E UTapacity (ordered, legally-constrained, )}Subjection
L € of claim (secure interact on between ) to claim
I 1 {legal unequals .
MAP
INR
TDh O ' .
S € EXPOSURE (relations of non-hierarchi-  )LIBERTY
A No {cally-ordered, non-legalliy- ) No
L capacity Econstrained, risky inter- )}Subjection
5 of claim {action between legal equals )to ¢laim

-~ DIAGRAM I (Adapted from Commons, Legal Foundations . s ey P. 97.)

H,ght-EUty: QO dered Interaction

H'ght and duty forn1ends.of a hierarchically-ordered
authority relationship which assigns to the person having the
right a lawful capacity to clai msone behavior fromthe individ-
ual under duty, while subjecfing the latter to an exactly equiv-

alent and correlative legal obligation of obedi ence to that claim
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Liberty-Exposure: R sky Interaction

At the limt of a person's right his capacity of claim
ceases; he can no longer obtain obedience at law fromthe indi-
vi dual heretofore under duty and so now acts under a condition
of exposure. The correlative party, freed of duty, is at liberty
to act as he pleases. He may |legally damage the exposed party

if hewll.

Aut horitative Transactioné

V¢ now consider the second set of strategic opportunities
and limtations, created by authéritétive transactions. These
reaf firmor nodffy aut horized and authoritative relations. Both
concern nenbers and officials exercise power in resolving disbutes

(renedi al powers), and in changing rules (substantive powers and

determning powers). The full schenma appears bel ow

Aut horitative Transacti ons

Correl atives and Equival ents

OFFICIAL MEMBER ' MEMBER QOFFICIAL
POWER RIGHT ( legally ) DUTY LIABILITY
R Capacity (constrained) Subjection
B of command ( behavior ) to command
L C
I 1 ' -
M AP DISABILITY BXPOSURE LIBERTY IMMUNITY
I NR T~ No capacity .
TDO of command (non-legally) No subjection
S C _ {constrained) to command
A IMMUNITY LIBERTY ( behavioy ) EXPOSURE DISABILITY
L No subjection _ No capacity
5 to command : of command
LIABILITY DUTY { legally ) RIGHT POWER
Subjection Econstrained) Capacity
to command behavior) of command

DIAGRAM 11 (Adapted from Commons, Legal Foundations . . ., p. 124.)
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Renedi al Powers

In a disputed transaction each party asserts a different
version of authorized relations. ficials resolve disagreenents
by authoritatively correlating one party's right with the other's
duty. This decision likew se determnes the limting liberty-
exposure relationship. |If the deciding official holds that a
nenber has defaulted on his duty he conpels himto neet the
obligation. The nechanismis official responsibility, that is,
the power of one official to cause another to enforce the duty
on the nenber. |f the second official fails to do so he is
liable to sanction. The official's power-liability relationship
Is the authoritative anal ogue of the nmenbers' aut hor i zed right-
duty relation.

It is obvious that without a renmedy, thereis no_right.
R ghts enforce thenselves no nore than rules do. |If a nmenber
cannot effectively secure official aid to enforce his asserted
right, he cannot legally clai mbehavior from another menber.

Wien the deciding official holds the disputed actions
occurred in the context of a liberty-exposure relationship,
he declares hinself under a disability to conpel another offi-
cial to act. The latter is legally imune to his comands.
The authoritative immunity-disability relationship thus mrrors

the nmenbers' authorized |iberty-exposure relationship.

Subst anti ve Powers
Substantive powers permt a concern nenber to create, nodify,

or extinguish authorized relations on a basis of willing consent,

e T S T T T 50T T R TR T



19

as when parties exchahge in a transaction, contract, etc. The
transacting individual s change the fules of thé aut hori zed garne
governing their own conduct with respect to the object of the
transacti on, and'also | ay down working rules concerning that
object for others who mght be interested in it in later author-
i zed transactions. But they can nake |aw for thensel ves and
others in this way only because officials can be nmade, through

remedi al powers of the nmenbers, to enforce authorized rel ations.

Det er m ni hg Power s

Determning powers of officials are those they exercise at
their own discretion, under a condition of immnity fromreview
and sanction by their supefiors or courts. Imunity may be
either de jure or de facto. The effect is the sane: an i ncr ease
inthe official's range of discretionary deci si on- maki ng
capability. Wthin the range of his determning powers, what
he chooses is law |If he expands the |iberty of sone parties
by reducing their duties and the rights of others, it means
those others are subject to greater exposure.

Evidently officials' determning powers can be enpl oyed
to create strategic opportunities for thenselves and for favored
concern nmenbers. However they exercise them officials are
engaging in political econony, proportioning inducenents and
deterrents to action through nmai ntenance or nani pul ati on .of
the working rules, to these individuals and associ ations subject

to them
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V. Trouble Case Methodol ogy

Commons' nodel of working rules of going concerns, with
its enphasis on the decisive role of concern officials in estab-
lishing the law on a dispute by dispute basis suggests the
troubl e case methodol ogy as the appropriate one to generate
data for the nodel . '

Karl N Llewellyn and E. Adanson Hoebel first used it in
the systematic investigation of primtive |aw when théy st udi ed
the |aw ways of the Anmerican Cheyenne Indians.?® They argued
that trouble cases--"instances of hitch, dispute, grievance,
trouble' *--reveal nore accurately the reality of lawin a cul-
ture than study of ideal nornative patterns or everyday behavior.
One ought by no neans to ignore normative patterns or t he practice\
of everyday behavior occuring within the constraints of the
working rules. Both these perceived "right ways" and norna
ways of doing things interplay with the locally sanctioned rules
of law. But if regularities in human conduct are to be expl ained
by reference to rules, then trouble cases are the way to. see
rules in action, at the boundary points between licit and
illicit action. In the end, they are the way to find out whether
a stated normis applied in practice, and if it is, howit is.

By seeking out and exam ning trouble cases one can establish
at least three kinds of information inportant for this study.

_ 29Cheyenne Way: Conflict and Case Law in Primit.ive
Jurisprudence (Norman, TORFanoma untver STAy “0f “CKT anona, 1941) ,
op-30-75 | o |
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| First, the cases reveal which going concerns or regi mes actively
deal with the problematic situation. They ShOM/MhiCH sets of
rul es nust be taken into account in attenpting to anal yze con-
duct of Iitiganté or violators. They indicate second whet her
there is a standard application of the rule to offenders; whether
sel ective application is common practice; and if it is, some-
thing of the underlying reasons. Third, the cases reveal if

the rules as applied establish the conditions for a positive-
sum game, in whi ch nenbers have reasonabl e incentives to nodify
their conduct in ways which will promote nutual |y advant ageous
rel ationshi ps. They nay indicate a | ess-preferred outcone. |If
this is the situation dispute resolutions may denonstrate the
“exi stence and character of strategic opportunities for menbers
to evade costs of abiding by the rules. Fourth, the cases nay
suggest that such strategic opportunities can be expected to
persist, given the existing regime and economc structure,
despite efforts to organize alternative solutions. |If so, they
nmay be very useful in estinmating feasibilities of such alterna-

‘tives, and the extent to which they are subject to lintations.

M. Forestry Trouble Cases

A commoner resident of Inuwa Dstrict clearly stated the
revision in working rules propounded by the forestry code har-

vesting control s:

Chiefs [sarakuna! live off the commoners Ltalakama].
The commoners Tive off the bush. Now the chiefs have
prohibited us fromliving off the bush. W commoners,
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what are we to do? You just go into the bush and you

steal. |If the Forester catches you, he catches you. *’
Inplicit here is the entire probl emati c nature of the N gerien
forest conservation program to what extent, if at all, can
national legislation as presently inplenented introduce ﬂnew
regularities in human behavior in the context of this common
property situation?

The materials on which the answer is based are drawn largely
fromtroubl e case exper'i ences of villagers in the coomunity of

Dajin Kowa [Dajin Kowa nmeans literally "Everybody's Bush" in

Hausa] located in the Mrria County D strict of |nuwa.

To enforce regul ati ons on use the Conservation Agent mnakes
bi -nonthly tours throUgh the area. He is generally acconpani ed
by ‘an Inuwa District dogari (traditional policeman), assigned
to himas an assistant by the district chief, Barde. The dogari's
t ask is.to furnish information about infractions and the identity
of delinquents.

Wien he discovers a violation the Oonservaﬁi on Agent
assesses the damage and wites a ticket specifying the fine.

If official pfocedures are followed, he forwards the ticket to
the Mrria County Conservation Service. Fromthere it goes
back to Inuwa Dstrict via the Mrria Sub-Prefect to the |nuwa

Dstrict chief, Barde. A dogari delivers it to thé of fender,

who pays the fine at the Mrria Conservation Service office.

2’6uy N col as suggests such conduct is standard as wel |
anong conmoners in neighboring Matameye County. Qrculation
des richesses . . ., p. 162.

R RTAARAI §a B S A A e e e e,
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Oficial procedure has, however, been subjected to certain
critical nodifications since the forestry code was first pro-
mul gat ed.

W turn now to cases. Note that none of the offenders
had obtained a cutting permt. o

The first incident occurred about 1959, a year before ful
I ndependence was obtained. It concerned a Dajin Kowa el der
Tari Kane:

Late in the hot season Tari was preparin? his field
for planting. He asserts there were no gawo trees in
his field and few in the vicinity. An Agent, unaccomnpanied
?y a %%g%%%ﬁ passed on an inspection tour and accused

ar i Ving uprooted gawo seedlings as well as brush
fromthe field.  Tari Pro ted. The Agent insisted he
was guilty and rode oft, saying the fine would be 4,000 CFA.,

~Tari later received notification via the district
chief that he should go to the Conservation office to
pay the fine. He sold garden produce and seed peanuts
(stocked with the intention of planting a cash crop during
the comng rainy season) for 4,000 CFA and did so.

Tari said he had had no chance to fix the fine: the
A?ent made his report to the superior, and that foreclosed
attenpts at "conciliation." But in recountln? the case,
he viewed the incident Phllosophlcally: "If there's no
governnmental authority to enforce the law, there's no
I bada" ("Continued and consistent practice of behavior
fromwhi ch no apparent benefit is obtained or can be
expected. " Barger%'s A Hausa-English Dictionary.') "It's
fear that causes ibada," he said.

The next case, from 1967, indicates one infraction Mrria
Conservation Agents continue to penalize heavily: bush fires.

A Dajin Kowa youngster, Yaro, started a cooking fire |

during the cold season in the Dajin Kowa bush. A wind

whi pped the flanmes out of control and took the blaze nore
than a mle west. The Conservation Agent, touring the area
two weeks later, ran across the burn and investigated.

He determned that Yaro was a juvenile, and so dealt with
the boy's father, Haru. He first set the fine at 30,000
CFA, a staggering sum for a commoner.



24

However, Haru's uncle Tsoho, a Dajin Kowa el der,
secured relief. Tsoho's brother had served at the courts
of the Inuwa Barde and of Sarkin Damagaram the provin-
cial chief in7Zimder. UntTT NS recent death he had al so
been a friend of the Agent. Tsoho and Haru rode to Inuwa
to neet the Agent before Barde. They took no gai suwa
(traditional ?reetln money)y—to Barde: Tsoho Sard Tt
since his brother had been one of~—Barde's courtiers, they
bel onged to the chief's famly and=Barde ought to assist
them 1f he coul d. —

The chief, Barde, and the comoners discussed the
matter wth the Agent, who quite readily agreed to reduce
the fine to 10,000 CFA in honor of his deceased friend,
Tsoho's brother. But he flrniglre5|sted all further pleas.
\Wien Barde continued to press him the Agent replied that,
had Barde's own son been responsible for the fire, the
fine™woul'd still have to be payed. Were such the case
said the Agent, he would hinself pay the anmount since his
superiors had made it clear that fines and wood-cutting
permts formed the chief sources of Agents® salaries.

In the end the conmoners agreed to pay 10,000 CFA
They secured a.month's delay to collect thée noney. The
fine cane at a bad tine, as the Dajin Kowa househol ders
had just finished paying their annual taxes. Haru sold
arden produce for 8, 000F CFA and Tsoho contributed 2, 000F
CFA to neke up the total. Haru's brothers had nothing to
give as all their noney had gone for taxes.

In 1968 a father and son were apprehended on another charge
of infringing forestry regul ations:

Lassan and his son lbrahimfarmed a dry season
garden. They were trimmng gawo branches to use in
repairing the thorn fence. ong canme two horsemen, one
a Conservation Agent, the other an Inuwa District dogari,
Mai genu. The officials infornmed the conmoners theV'&ETﬁ‘
violating the forestry code and issued Lassan a ticket.

The gardeners worked aon long after the official
had departed.  Finally, Ibrahimtook 250F CFA and

a

: : : , ) fol | owed
themto the nel%hborlng viJJl age of Kashin Kura. TE
0

S
I

( _ re he

tried to bribe tThe Agent. he Agent refused; 2,500F

CFA woul d be more comensurate with the damage involved he

said, if Ibrahimwanted to arrange things.

0]
€
i

_ 28 Commoners customarily use ?aisuna, resents in cash or
kind, to initiate dealings Wth tfadrtional officials. These
are limted in value: legitimte gai suna for the Barde of Inuwa
District do not exceed 100F CFA sked, |branrm said he
considered the 250F CFA he offered the Agent a bribe, €_ gaisuwa

("little sister of gaisuwa"). -
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Back in Dajin Kowa |brahim collected 1,500F CFA
then went to Inuwa. There he sought out Dan Dubu, the
Mrria County PPN-RDA Councilor from Inuwa District.
Having explained his difficulty and secured a prom se
of assistance, |brahimwent home. Dan Dubu was to serve
as intercessor for lbrahim The Hausa termfor this
role, gozonma ("madwife") sug?ests the traumatic character
for commoners, of contact wth officials.

. At daybreak Dan Dubu and |brahim set out for Kwado
village: ‘the Agent woul d be there.collectln% fines at

the weekly market. - Before contacting him the two enlisted
the support of a Kwado school teacher, lbrahims friend.
Toget her the% went to the Agent and Dan Dubu offered him

| brahims |,500F CFA in settlenment. The Agent rebuffed
him saying |brahimknew the amount was 2,500F CFA.  But
the school teacher and Dan Dubu were not dissuaded: at
sundown, after a day's pleading, the Agent accepted |,500F
CFA and closed the natter.

| brahim noted that in these situations the conmoner
nust find someone of influence to serve as gozoma. |f
the intercessor carries weight with the Agent, Decause of
official position, famly tires, etc., with persistance a
favorabl e arrangenment can be achieved. Inuwa District
Council ors demand nothing for such services, [|brahim
asserted. They should ard conmoners in trouble, and do.-
This was confirmed by,SuIe, President of the Dajin Kowa
PPN-RDA village political commttee and a friend of
| brahim s. th Party help, he said, any sort of diffi-
culty could be settled.

President Sule was personally involved as a violator in a
case which conditionally attests the accuracy of his statement.
The condition is that one has connections with Party officials.

In late 1970 Sule nmade a newmllet silo. Needing
a base on which to place it for protection from danpness,
insects, etc., he selected a gawo in hiwow field and
cut it. At about the same tife a nomadic Ful be herder
cut another gawo in his field, Sule asserted, in order to
fodder his ¢ e.

~ Several days-later the Agent and his aid, Dogari
Mai gemu, appeared. Sule and his wife haEpened to be |
wi nnowi ng peanuts in the field. Wen asked, Sule admtted
the violation. The Agent issued a ticket for both trees
and Sule accepted it without protest. As he rode off
the Agent told Sule to neet himin Tudu, a hanlet near
Kwado vil |l age, or else the ticket would go to Mrria and
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Sule would pay it in full. Sule was unsure of, the anount
but estimated it at between 4,000-6,000F CFA.

The Dajin Kowa President borrowed a horse and |eft

at once to contact Jibrilla, the other Mrria Count
Councilor fromlnuwa District. He found himwth the

I nuwa Barde, collecting taxes, and asked Jibrilla to
acconpany himto Tudu as %ozona. The Councilor declined,
being just then too busy N Tax matters, but offered to
send in his stead an Inuwa District dogari, Hm. Sule
accepted. Dogari Hma, a Djin Kowa™Tesident hinself
was a son of Jibo, a close friend of the Agent with whom
the latter stayed when he passed tine in Dajin Kowa. As
such he woul d be a suitable intercessor. Sule handed the
dogari 50CF CFA as a bribe for the Agent and together the
Wo Set out for Tudu. B

At the outskirts of the V[Ila?e sule stopped. H m
went on to deliver Councilor JibrilTla's nessage and Sule's
500F CFA; both were accepted, but with the warning that
Sul e had best cut no nore gawo trees.

_ About a year later President Sule observed the sane
Ful be herder 1n his field again, stripping branches from
a gawo. This tine to avoid further personal difficulties
he“Teported the incident to the Agent. The Agent said he
had many times fined the herder in question, but to no
?Kalb; Re continued his depredations as he pleased in

e bush.

This is the system of working rules from the conmoner's
viewpoint. & now review the admnistrative history of the forest
conservation programin Inuwa District, primrily in order to
illustrate the determning powers of the Agent's dogari hel per.

~ Illo Isa, a young relative of the Inuwa District

chief, was Barde's first apP0|ntee to the post of assis-

tant. He profited greatly fromthe office during the year

he held it, by approaching ticketed commoners after the
Agent left the district, with offers to fix their fines

. 2The ticket likely did not exceed 6, 000F CFA
Publlcal%y reported fines range from 2,000F CFA for a single
?amo to 6,000 F CFA for nultiple cuttings if the offender needs
ne-wood and is not wantonly destroying trees. "Miryar Damagarant
(Hausa | anguage newspaper published in Zinder by the N gerien
Adult Literacy Service, Vol. 1, No. 16 (April 7, 1966), 3, and
Vol. 1, No. 18 (Mwy 5, 1966), 4. :

AR ARG hee G emied o e e s L et G LA S va e E R A L LAY A —arae s e —imrrm
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for a price. According to fellow officials Illo upon
occasi on extracted sheep, animals of substantial value,
fromviolators.

However, he failed to fix the fines. Finally a
group of comoners conpl ai ned about his conduct to the
ent and Barde. All had lost sonmething through Illo's

shake-downS. _ Barde refunded 15,000F CFA to them and,

fearful that his T€lative's behavior would involve him

in difficulties as well, renoved Illo fromthe assistant
post. But Illo remains a nenber of Barde's retinue and
continues to work for him

O the next incumbent, a timd soul, his fellowdistrict
officials reported scornfully, |a la la gareshi; he feared the
risks of illegal conduct and so would not fix fines. Four years
he held the-post until age forced his retirenent. The job went
then to Dogari Maigenu, who held it seven years. In a 1971
interview Miigemu stressed that it was standard practice to
reduce fines in the manner detailed in the above cases. He
formulated the problem of code enforcement as an issue in
political economy, coupled with insistence that comoners recog-
nize official prerogatives: |

A Ful be herder caught in a gawo, whether actually

| opping off linbs or sinply str|88 ng smaller branches

to fodder his livestock, pays 6,000F CFA per tree. A

farmer in simlar circumstances will be fined, but in

nmost cases, nuch less than the Ful be. \Wen the Agent and

his assistant have identified an offender they continue

their tour. If the violator follows them admts his
guilt and pleads for relief, they destro¥hthe ticket in

return for a 1,000-14500F CFA paynent. ose who make no
such effort eventually pay the fine in toto.

Farmers may trim |ow branches of gawo, Migenmu said,
to facilitate cultivation of underlying areas, but trees
may be renoved only after permission is granted. Failure
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to obtain permssion before cutting is an 3ffront to
officials' authority and nust be rebuked.?

~Non-residents apprehended cutting wood w thout
Pern1ts are treated nore severely than |ocal people by
he Agent, said the dogari, and rich violators are
assessed nmore than pGor ones. Oten the poor are nerely
| ectured, forced to surrender their tools, and released.
Dogari Mai genmu asserted it was pointless to persecute
those with whom one would have to live in the future.

These statements are tested in a different perspective in
the next case. Three weeks after making them Dogari Migenu's
tenure as assistant cane to an abrupt end. The Conservation
Agent cane into Inuwa village and told Barde he was calling a
trial against his assistant. | |

: ~The agent accused Migenmu of having enbezzled 10, 000F
CFA in fines over the past two years, despite the fact

that he gave the dogari 2,000F CFA quarterly and paid

his taxes for him Barde expressed surprise, saying
Mai genu had given himmnothing for taxes at any tine during
his seven year enploynment and that he had hinself paid

his subordinate's obligation

. Further questioning showed Maigemu had failed to
glve Barde 5, 000F CFA which the Agent intended as reim-
ursement for one of the chief's horses, ruined while
Mai genu was using it on a conservation tour. In the end,
after weak excuses and protestations by Migenu, the Agent
dropped the issue of the enbezzled funds and contended
himself with reclaimng the horse he had subsequently | oaned

the dogari . _
Barde selected another Inuwa traditional policeman to replace

Mai genu as the Agent's assistant. However, Migenu was not

°Ful be not infrequently resist attenpts to police their
conduct. During residence in Inuwa District, for instance,
five herders apprehended el sewhere in Mrria County for forestry
code violations by an armed Conservation Agent and two dogari
forced the officials to disnmount by threatening themw Th poison
arrows. The Fulbe scattered the officials' horses and then |eft
with their livestock. The Agent in this instance acted with
reasonabl e prudence: a great percentage of the hom cides
recorded annually in the County concern the Fulbe and they are
typically not the victins. -
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relieved of his duties as dogari although he woul d be hindered
by the lack of a nount in executing conm ssions for Bar de.
After the tfial Mai genu' s peers said that his favorite strategy
was to discover commoners cutting wood illegally and then if
the Agent failed to detect the damage on the next tour, denand
bribes fromguilty parties as the price for not informng the
Agent of their offenses.Slf It was reported that in 1970 he
forced a commoner to surrender to hima ram purchased for use
in the obligatory sacrifice at the namng cerenony of the

commoner's | atest child.32
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In 1967 a Mrria County commoner attenpted a variation
of this strategy, seeking to shake down a fellow resident he
di scovered cutting a protected tree. Eventually he extracted
50F CFA (havin% demanded 250F CFA) from the woodcutter's wife,
in return for his agreement not to report the violation to the
Agent. The woodcutter then hinmself brought a conplaint against
the blackmailer and the latter was sentenced to three nonths?
prison. "Miryar Damagaram " Vol. 2, No. 13 (23 March 1967?,
p. 2. Since 50F CFA is no exorbitant anount it is plausible
to infer that the woodcutter acted with an eye to naintaining
his future liberty to exploit the wood stock by silencing the
informer. O herw se he mght have renained silent and avoi ded
the risks of revealing to the authorities his own (isolated)
vi ol ati on.

Quy Nicol as notes extensive involvement of conmmoners in
simlar shakedown activities concerning snuggling (carried on
by other commoners) from N geria in Matanmeye County. ' '
des- H-chesses- ., p. 161.

%2As the naming cerenmony takes place seven days after
birth, it is probable that delinquent was cutting wood to be
used in boiling water for the equally obligatory 40 days of
post-partal ablutions to which the mother submts as part of
the childbirth ritual. The individual who recounted the |nuwa
case cited above considered it inexcusable tyrannY to shake
down a commoner at the very nmonent when he was obliged to make
substantial expenditures in sponsoring the rite of passage for
his newborn child.
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Another informant, a sometinme woodcutter in Inuwa District,
noted that those intending to cut wood often sought out Dogari
Mai gemu before entering the bush, and paid what he asked for
protection. The bribes ranged from 50F CFA up, depending upon
anount and type of wood involved. Refusal to pay could lead to
troubl e when the Agent arrived in town, said this informnt.

The final incident in this series occurred immediately
follow ng Dogari Miigenmu's trial and deposition: |

Zahadi, resident of a village adjacent to |nuwa,
had been ‘ticketed with a wood cutting infraction by the
Agent shortly before Maigenu's trial. He approached a
Barde official and asked himto act as gozona (intercessor)
~ TmSEttling the matter. The official imed, sayin
forestry code violations were not part of his officCia
concerns, and sent Zahadi to another official, one of
Barde's relatives. The latter asked what Zahadi had
brought with himto facilitate the discussion. He replied
he had 250F CFA. The relative wanted to know what he '
woul d receive for his efforts as gozona. |f he were
successful said Zahadi, he would rded.

~ The official convinced the Agent to accept Zahadi's

bribe of 250F CFA. The Agent distributed it to his new

assisfant and several other Inuwa officials as "kola nut
~money (a stimulant, kola nut is so pervasively used anong

the Hausa that kudin gooro--"kola nut noney"--is synonynous
wi th pocket monéyJ~

The relieved offender told Barde's relative he would
return shortly with 200F CFA as reconpense for his inter-
cession. This money, according to the informant, was
gi da ceto ("A proportionate reward for sone signa
SErVIte [€.9., for having rescued a person's property
whi ch otherw se woul d have been IostF." Bargery's An
Engli sh-Hausa Dictionary.) Had the relative nerely=Sent

Zahadi ,on his way w thout asking for payment, once the Agent
dropped the matter, then he woul d have been 'sinply. extri-
cating him (ya cece shi). In the event, however, it was

a case of cI” da ceto. _Apd, asked the informant, had not
that been Bogari ~VEI genu's work?
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VII. Case Analysis and |nplications

Effective legal relationships, both authoritative and
aut hori zed®3 shape the strategies which individual officials
and commoners pursue with reference to the conmon property
Wyodst ock and the public good of environment naintenance.
AIthoUgh the use of the conmmon property is theoretically subject
to regul ation under the forestry code, and the production of
the public good is theoretically insured by that regulation,
the cases show that the effective distribution of determ ning

powers among officials leads to quite different outcones. .

Regi mes

Three different sets of working rules, of three hierarchically-
ordered but interdependent going concerns, govern the regulation
of the Dajin Kowa wood stock. Individual woodcutters need to-
consider all three concerns in planning their strategies. Dajin
Kowa is the most subordinate going cohcern. Significantly,
m_regulation occurs within this regime. Its menbers, the
Villagers, are subject to authoritative transactions undertaken
by officials of the two overriding regimes, who enforce an
attenuated formof the national forestry code. 3% The assi stant,
a dogari_of the i ntermediate Inuwa District regime, is subject
to the Agent, an official of the superordinate Mrria County

Conservation Service regine.

3B, b agrans | and II, supra, pp. 15, 16.

34Such aPpears to pbe the situation with respect to regulétion
of the wood stock in neighboring Nigeria as well. Labagél t
yst ar

Bol aji, The Anatony of rruption in N geria (Ibadan:
Presg, 137TF), pp. 66 - 67.“‘“‘11‘“““ h Ngeria ,
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Oficials' Strategi es

The Agent and his dogari assistant have princi pal
responsibility for regulating use of the common property wood
stock in the district. The Agent depends upon the dogari_for
| ocal know edge and for enforcenment of the code during his
absence. Both Agent and assistant are informally constrai ned
to justi'fy their admnistrative offices by apprehending a
certain nunber of violators. But presently, short of econom -
cally infeasible controls on their activities, there is no
admni strative neans of determning how they handl e all observed
i nfractions.

Both officials exercise substantial determning powers.
They can enforce duties against exploiters of the common property
concerning prohibitions and regul ations on its use. The Agent
Is imune fromcontrol, within very wide limts, by all but his
own superior. The cases turn up no attérrpt by either commoners
or Inuwa District authorities to hold himliable to sanction for
failure to enforce the provisions of the code (nor did | hear
of any such attenpts). Rather, efforts of both commoners and
Inuna officials are directed at inducing himto manipul ate
application of those regul ations. |

Dogari_ assistants operate within ostensibly narrover limts
of immunity. Commoners guilty of infringing the forestry code
succeeded in one instance, by the mechanismof official respon-
sibility (in this case, appeal to both the Agent and the dogari's
pr'i nmary superior, Barde), in having a dogari sanctioned for

abusing the authority of his position, i.e., for promsing to
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nanipUIate the code for violators. However, the inpetus for
chal l enging himwas not his acceptance of bribes to manipul ate
the code but his failure to deliver the service. The Agent

i ndependent |y di smssed another dogari--Migemu--for failing to
fulfill his obligations. The District chief, however, took no
further action against either of his officials and they continue.
inhis service, enjoying the standard benefits involved.® This
suggests that a. prudent dogari can exploit.the office of assis-
tant to his considerable personal profit over long periods.

The dogari_ assistant enjoys a rotable de facto imunity
fromcontrol because the Agent tours Inuwa District at nmost six
tinmes annually, and then only for short periods. During the
Agent's long absences the dogari represents himand deternines
- whether or not the code will be enforced.

Under these circunstances the ggggLLlassistant has a
val uabl e service to merchandise. By accepting bribes he can
swell his own personal income beyond the paynents nade hin1by-
the Agent, The ci da ceto strategy, in which the "proportionate
reward" is a bribe for the "signal service" of not exercising
his power to cause a commoner to be fined, probably generates
a good deal of revenue for the assistant, and short-termrelief
for conmmoners who find the bribe substantially |ess expensfve

than either a cutting permt or a fine. |In effect he sells

350n '"*¢ evidence of other cases not here discussed, it
woul d_appear that district officials are dismssed by Barde
only if they refuse to work for him Enmbezzling funds™destined
for"the chief, at least within broad limts, to say nothing of
ci_da ceto operations, are thus permssible actions.
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liberty to exploit the common property instead of enforcing the
duties which users are theoretically required to fulfill,
concerning the purchase of harvesting permts. Prices of

these liberties vary with the bargaining position of the pur-
chasers: those guilty of violations which the dogari then
discovers are liable to heavy fines, so that his protection
becomes immediately more valuable. The more prudent who obtain
protection first pay a snaller fee as-the ggggLL.canhot o)
effectively threaten them

Note that these are authoritative transactions within the
{ntérnediate going concern of Inuwa District; they establish in
each instance the purchasing conmoner’'s ex ante or ex post facto,
liberty to exploit the common property, and the exposure of éH
other users to any externalities his use may generate.

The dogari_ functions thus as a keeper of the forestry code
within Inuwa District, and structures his enforcenment proceed-
ings in light of his own liabilities to control and strategic
opportunities to profit by the selective exercise of his deter-
mning powers. Evidently whenever he neglects to enforce-a duty
agai nst one user he decreases the right (devalues it, in economc
terms) of all other users of the conmon property and increase
their exposure. At the same tine he inpedes the production of
“the public good of environment maintenance by authoritatively
permtting a user to mne the existing wood stock without
generating revenues to fund nore regulation or alternative

reforestation projects.
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For renmuneration, Inuwa Dstrict political and admnistrative
officials will side with their commoners when the latter seek to
subvert the forestry code. They conpare thensel ves to shepherds,
inplying that they live off their commoners, but at the sane
tine that they try to shield them from costly confrontations
whi ch benefit neither shepherd nor sheep.

The Dajin Kowa village as a going concern is entirely
peripheral to the current attenpt to resolve the forestry prob-
lemby regulation. The village head takes no part, nor do the
cases show any evidence of an effective village organi zation for
dealing either with the protection of the common property wood
stock, or with the manipul ation of the forestry code through

authoritative transacti ons.

Conmoners' Strat eqgi es

For commoners the forestry code remains at best a nui sance
and at worst a generator of serious financial burdens. They
seek whenever possible .to evade the provisions of the code.

Peopl e continue to nmake daily use of the wood stock, often I gnor -
ing the working rules of both the Mrria County regine and of
the Inuna Dstrict reginme. Fuel requirenents of nost househol ds
in Dajin Kowa are still net by famly nmenbers who scour the
Dajin Kowa fields and adjacent bush for dead wood. Qher inter-
mttent needs, e.g., fencing or construction, are |ikew se net

surreptiti ouSIy by those who feel the risk of discovery does not
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justify purchasing a Iiberfy of exploitation fromofficials of
either the Inuwa or Mrria going concer ns. >°

Wien they cannot entirely evade them comoners seek to
avoid full application of the code prdvisions. They either
bribe beforehand for protection or, if charged with infractions
of the code seek to have their fines reduced by the sanctioning
official. They approach himthrough another official who has
status and/or enjoys the Agent's respect. Individuals who |ack
connections with Inuwa officials, e.g., nomadi c Ful be, either
pay a higher price for ex post liberties of exploitation or find
thensel ves subject to the full letter of the national code.

The sole ground on which commoners will protest a sanctioning
official's actions is repeated failure to deliver on a bribed
promse of protection. | |

Except when they fear they may be hel d responsible for
violations coomtted by others, commoners nake no attenpt to
have officials enforce code brovisions against other illicit
users of the common property. They fear not only the ill wll
such actions woul d evoke anong fellowvillagers, but the aninosity
they risk incurring on the part of enforcing or other officials

who mght at a future juncture retaliate through the exercise

of their determning powers concerning, e.g., tax collection, or

*®No prof essi onal woodcutters reside in Dajin Kowa. Because
they retail their product publically in regional narkets and are
t hus exPosed to official control on a regular basis, nost prof-
essionals find it prudent to conply nost of the tine wth regu-
| ati ons concer ni ng harvestlngzpernlts. But while the fuel denand
of a regional center such as Zinder is substantial, 90 per cent
plus of the N gerien population lives in rural areas and much
of their fuel wood cutting and collecting escapes control.
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ot her wood-cutting transactions in which the conplai nant m ght
want to engage.

The bribe bargain thus directly di scourages commoners from
claimng their rights: officials (who mght have a prior
arrangenent with the supposed violator, by the terns of which
the latter would be at liberty to exploit the common property},
woul d resent a commoner's openly concerning hinself with their
affairs. Authoritative t}ansactions I nvol ving the common prop-
erty are conceived to concern only the officials and persons
directly party to them In this sense the wood cutting trans-
actions are handled as though - they were private transactions
bet ween of ficials nerchandi sing mani pul ati ons of the forna
working rules of the Mrria Gounty goi ng concern- and - conmoner s
purchasing locally authoritative liberties. They are not seen
as public transactions involving externalities, the regdlation
of a conmon property in which all théoretically have rights,

and the production of a public good, environment preservation.

Summary of Cal cul ations Channel i ng Behavi or

Wrking rules governing wood cutting in Dajin Kowa are
such that (a) all commoners have an incentive to avoid conplying
with the forestry code in order to mnimze their short-run
costs; (b) commoners may negotiate the authoritative substi-
tution of an individual liberty to exploit the common property
for the duty to obtain a permt to exploit it; and (c) there is
thus ineffective regulation of the common property. These cir-

cunstances nust lead to mning of the common property wood stock
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and to progressive erosion of the public good of environnent
mai nt enance. 37
Popul ati on increase rates suggest that partially enforced
prohibitions on igniting bush fires and uprooting seedlings of
protected species will only delay degradation of the conmon |
property wi t hout mai ntai ning a wood stock sufficient to neet

current, to say nothing of future, demand. Barring the insti-

tution of nmuch nore effective regul ation procedures a tragedy

of the commons is definitely indicated. The value of wood as

cacomodity wll rise with further depletion of the resource,

| eading to both increases in the bribe price charged for the
Iiberty of exploiting it and a nore intensive clandestine
scranble to appropriate the renaining stock. -The incentive for
any single user to invest tine and effort in preserving or recon--
stituting the stock is correspondingly mnimzed: the fruits
of his labor would be converted into the booty of forays under-
taken by others into the bush to "steal " wood.

It can be expected that under these conditions actual
regul ation will neither danpen basic fuel and construction
demands nor increase supply. Only as the total environnent
erodes, forcing nmany residents of Inuwa Dstrict (Dgin Kowa
villagers included) to emgrate, will denand fall off. A that
poi nt, however, the productive capacity of the district wll

have been substantially, perhaps irreparably, inpaired. This

- 3cf. James M Buchanan, "Public Goods and Public Bads,"
in F nancing the Metropolis; Public Policy in Uban Econom es,
ed. by John P. Gecine (Beverly HIlls, Cal.: Sage Publications,
1970), 51-609.
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suggests the order of magnitude of the exposure under which
each user of the comon property labors with respect to the
liberty of all other-users regarding exploitation of that prop-

erty.

G her Approaches; Their Drawbacks

Alternative solutions must aimto restructure the working
rul es governing use of the common property bi osystem The goal s
of such restructuring nust be to insure a Iong-tern1supply of
wood and the production of the public good of environnent nmain-
tenance. Uless an alternative set of wor ki ng rul es establishes
effective regul ation of tHe common property biosystemat the
local level it will fail as has the national forestry code. But
given the conpetition of nmultiple users and uses, it can be |
assuned that rules seeking to nodify current use patterns wll_
be violated. Thus the success of any alternative approach will

turn on the critical issue of rule enforcenent.

Ve will briefly sketch two possible alternative approaches
to the probl em of biosystemregulation with an eye to supply
and environment preservation. Each nust be examned in |ight
of the probable |ocus and operation of authoritative transactions
concer ni ng enforcement of the aut hori zed-working rules. Each

can be defined in terns of a different set of working rules.

I ndi vi dual Ownership of Trees
In the first approach, what is nowtreated at the Dajin
Kowa level as a de facto unregul ated common property resource

woul d be disaggregated into individual shares. Presunably field
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owners woul d be vested with title to trees on their own |ands.
Each individual would then have the option of supplying hinself
with wood fromhis own trees or purchasing his needs from others.
Some |and owners might becone specialists in wood production.
hbbody woul d have responsibility for replenishing the now legally
unrecogni zed comon property biosystem if an individual cut
nmore than the safe yield of his trees, others would sinply

be exposed to his liberty of mning his share of the conmon
property wood stock. Enough i ndi vidual s woul d have to find it
profitable to retain a wood stock on their own land, either to
supply their own heeds or as an income generator, to insure a

m ni num | evel of ground bover i f supply and public good goals
were to be achieved.

It seems Iikély however that individuals would be willing

to devote tine and effort to maintaining their trees only if

they had confidence in the certainty of their property rights

‘to wood on their Iand. But, given the demands of conpeting Users
and difficulties of enclosing land, particularly against deter-

m ned Ful be herders seeking fodder for their animals, it seens
likely that the costs to indiyiduals acting alone of enforcing

property rights in trees will be prohibitively high.'38

38Har ol d Denset z suggests a critical factor ?overning the
energence of property rights is the ability to effectively police
use of the clained object, in terns of being able to enforce
duties against non-owners. "Towards a Theory of Property Rights,"
Ameri can Econom c Review, 57 (Mwy 1967), 350-53.
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Authoritative terns and conditions of enforcenent action
in Dajin Kowa (as in nost other Inuwa Dstrict villages) woul d
be largely established in the court of the Inuwa District chief,
wth limts to Barde's determning powers being set by eventua
appeals to the Mrria County Sub-Prefect or the Z nder Justice
of the Peace. But given the preval ence of the ci da ceto
strategy anong D strict officials, one would predict the gener-
ation in the |nuwa Eistfict court of substantial uncertainty
about the rights, duties, liberties and exposures of woodcutters
and wood owners, particularly since wood, unlike agricultural
crops, has been traditionally considered a conmon property and
assi gnnent of ownership rights on geographical lines could be
expected to raise serious equity problens. It is probable
thus that owners would find thensel ves subject to serious expo-
sures in the District going concern, in that they either woul d
be forced to outbid violators to secure authoritative recogni-
tion of their rights, or costs of enforcenent woul d be excessive.

If instead of conplaining to Barde about a violation an
owner were to attenpt a self-help enforcement of his rights
against a violator, particularly if injuries resulted, he woul d
provoke a strong negative reaction fromthe District chief.
In terns of his continued tenure as an admnistrator, Barde is
judged nore on his success in holding violence to a m ni mum i n
his jurisdiction than on his ability to pronote certainty in

property rights as a condition for environnent mai ntenance.
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-Village—LeveI Goi ng Concern

Anot her alternative would be to retain the legal recognition
of the common property wood stock but shift the locus of the
conservation enterprise fromthe Mrria County and Inuwa D strict
regines to the village going concern. Cficials of that concern
woul d then be enpowered to take and enforce collective decisions
concerning the wood stock. Wod supply could be assured either
by regulated cuttings in the existing wood stock or through
some form of common property production unit.

Many of the same iséues woul d persist, however. Production
woul d depend upon t he ability of villagers to organize a collec-
ti ve enforcenent nechanism since otherwise tine and effort costs
of disputing respdnsibility for protection and allocation of the
supply woul d be prohibitive. Yet here agéin the ci da ceto
strategy at the district level threatens a breakdown in collec-
tive action. GCorruption cannot be successfully prevented within
the existing set of going concerns. Villagers would initially
attenpt to police violators, but the latter would |ikely appeal
village decisions to the Dstrict chief, as they do now in |and
law matters. |f it became evident that Barde's decisions coul d
be bribed in conservation matters as they can in |land cases,
villagers would soon |ose interest in prosecuting individual
violations of the local forestry regulations. Typically, the
value at stake in any single wood cutting incident woul d be |ess
than in a land case, and the time and effort costs of w nning

a deci sion woul d outwei gh the benefit to be gai ned.
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If the ci da ceto strategy were replicated at the village
level (as it is in tax matters), destructive conpetition w thin
the vfllage communi ty woul d becore intense once sone nenbers
discovered others were actively exploiting the common property
under an arrangenent with fhe pol i ce assigned to guard and
: pfotect that property.

Thus under these two alternative approaches as well, the
tragedy of the commons appears to be a probabl e outconme. The
inability to enforce property rights in the first and to enforce
|l ocal forestry regulations in the second means that individuals
do not have the necessary incentive to preserve the common
property bi osystem over the short run. A destructive dynamc
nust be expect ed.

Dajin Kowa residents confront an unenviable situation in
whi ch their inability to inpose constraints on human behavi or
leads theminto short run naximzing strategies. The provisions
of a forestry policy envisaging the pronotion of |ong-term
nut ual | y advant ageous rel ati onships anong villagers in Dajin
Kowa and Inuwa District nust perforce be ignored. The nutual
generation of negative externalities continues apace, to the

predi ctabl e detriment of all.

VI1I. Assessnent of Trouble Case Methodol ogy

Any assessnent of the trouble case net hodol ogy as a research
tool nust evaluate the data it generates fromthree distinct

perspectives: -conpleteness, cost and reliability. Conpl et eness
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nust be considered with reference to the anal yti c purpose in
view. M experience suggesté cost and reliability are interre-
lated to an extent and are influenced by the structure of the
political systen1mjthin which one is attenpting to coll ect
data. The follow ng discussion relates to ny work in |nuwa
Dstrict, but is probably applicable to other Hausa areas of

N ger.

Conpl et eness

The discussion to this point denonstrates the useful ness
of the trouble case approach, given the theoretical franework
of the paper, in pin-pointing the working rules of the severa
goi ng concerns whi ch bear on forestry code enforcenent procedures,
By focusing on actual instances of trouble and their outcones
it has been possible to identify official and commoner perspec-
tives on the forestry problem and to estinate the probable
evolution of the programin the absence of nore effective rule

enforcenent. There is no need to further bel abor the point here.

Not e, however, that while the troubl e case data provide
grounds for inference, they reveal nothing about the actual
state or the evolution to date of the common property wood
stock. Such data nust be derived fromother sources. To deter-
mne, for instance, the extent to which seedlings are preserved
now as conpared with the past, or the effect of the Inuwa
dogari's ci_da ceto strategy in relievihg pressure on the |nuwa
wood stock in areas he frequents as opposed to those he does

not, would require a special set of biological investigations.
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Cost s

In Inuwa District obtaining trouble case data demands a
substantial investnent in time. One mght much nore speedily
interview officials of any of the going concerns and accept
their answers as definitive. But such an approach risks infor- .
mation distortions. On the other hand, establ i shing confidentia
rel ationships with comoners is not easy. Under the circum
stances they have reason to suspect the motives of outsiders
inQestigating what they recognize to be clandestine worKking
rules fromthe viewpoint of sone going concerns involved. Access
to accurate information requires the researcher's sustained
presence in the community, the confidence of |ocal |eaders, and
ah ability to converse in the local |anguage, Fbusa.39

Even if informants are convinced that the researcher has no
intention of msusing information they provide, they may be
unsure that he will exercise discretion vis-a-vis officials mho
m ght interpret such conversations as a threat to their own
security'or positions. Finally, in a systemwhere information
i's valued enough to serve as a substitute for gaisuwa in rela-
tions with traditional authorities, conmoners have an incentive
to conceal what they know until they feel the terns of trade
are éppropriate

%I'f one has the resources to train and support a corps
of Hausa-language speakers over a long tine period, the |anguage
capability may De dispensed with as unnecessary. Local researchers
m ght devel op”much nore, and nore reliable, data over the |ong
run.
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Reliability

The "trouble"” in trouble cases inplies that the research

obj ect may be surrounded by an aura of tension, of nornal rel a-
tionships interrupted, reputations thrown into question. Infor-
mants nmay feel a very understandabl e reluctance to revive the
menory of past disputes when the peace has been restored. Such
pressures are strongest when.the troubl e case has pitted fellow
vi | | agers againét each other, as frequently occurs for instance
inland and famly law problens. But adnministrative |aw i ssues
may involve sinmlar considerations. Those whose egos have been
bruised in the process may restructure facts when they recount
a case, enbroidering or abbreviating to cast thenselves in a
nore favorable light. Fear, or sinply a conditioned reaction of
prudence, can produce simlar results, as when the infornant

has reason to believe that his revel ations may involve risks

of future retaliation by fellowvillagers or officials.

In a systemsuch as thaI‘under study, where very few
officials and al most no conmoners at the village and district
levels are literate, the bench mark of a witten report is often
not available. The witten word is no guar antee of accuracy,
but it provides a starting'point for investigation. Wen all
sources nust be identified through the assistance of partici -
pants in the troubl e case, or of those who have cl ose know edge
of the probl ens, cross-checking with such individuals for details
often is the only avenue to accurate know edge. Even then; it
is unwise to rely absolutely on the detail of individual recon -

structed case accounts. But this is probably unnecessary as wel |
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as unwise. Wrking rules are best extrapolated in the same
manner as they cone to have validity as guides for hunman conduct:
by identifying themin a substantial body of case naterials
rather than on the basis of isolated exanples. |If it is possible
to abide by_this working rule of thunb in the research ent er -
prise, the investigator has the relative guarantee of groundi ng
his observations on patterns of behavior. Eventually he can

use such patterns to assess the naterial of particular informants,



