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THE W LD HORSE CONTROVERSY:
AN | RONY OF THE COMMONS

John L. Dobra and George A. Uninthuk *

|. Overview

The so called "wild horse controversy"(1l) has recently
attracted considerable public attention as a result of vari-
ous consequences of the WIld Free-Roam ng Horses and Burros
Act of 1971 (PL 92-195). Briefly, the Act gives the Bureau
of Land Managenent (BLM of the Departnent of the Interior a
mandate to performthe very difficult task of managi ng these
ani mal s, nost of which range on BLM | ands. The difficulty of
this task is indicated by the fact that actions taken pur-
suant to the Act seemto have drawn criticismfromall sides
of the issue. The BLM is apparently left with a problem
that it has neither the resources nor the authority to deal

with in a satisfactory manner. As a consequence, the first

*~The authors are AsSistant Professors of Econom cs at
the University of Nevada, Reno and O enson University,
respectively.

(1) Heather Smth-Thomas, The WId Horse Controversy,
(New York: A S. Barnes, and Co., 1979). Al'so see Phil -
lip B. Davis, "lInpacts of Federal Land Ownership and
Managenent on Nevada's Ability to Manage Wldlife," in
Phillip B. Davis, Robert E. D ckens, John L. Dobra,
R chard Ganzel, and George A Uhinthuk, "Report on
State Sovereignty as Inpaired by Federal Ownership of
Land,"” Bulletin no. 82-1, Legislative Counsel Bureau,
State of Nevada, (January, 1982).




poi nt of our discussion is that the BLMis not the object of

our criticisns of the WIld Horse Act.

Before turning to the consequences of the WId Horse
Act, and to present the extreme dinensions of the wild horse
controversy, it is useful to note the love - hate nature of
public perceptions of the nmustangs. W can begin with the
words of the Act which states that: "...wld free-roam ng
horses and burros are living synbols of the historic and
pi oneer spirit of the west,... and enrich the lives of the

American people..."(2)

From this perspective, which we are not unsynpathetic
to, the sight of a herd of wild horses in flight is a unique
and awe-inspiring experience. There is clearly a sense in
which the free spirit of the horses synbolizes the free

spirit of a free people.

Patriotic synbolismnotw thstanding, history remnds us
that the west was won with sterner stuff. And, while there
may be nothing quite so eloquent as the sight of free-
roam ng nustangs, we know of no statenent nore el oquent for
the other side of this controversy than that which appeared
in the Pioche, Nevada Record August 24, 1972 protesting the
passage of the Wld Horse Act. W quote at |ength:

"There were a few individuals that were somewhat
"wld" in deportnent, but the pioneer spirit is

(2)Section 1, PL 92-195.




not characterized by a spirit of wldness and
advent ur e. The pioneer cane west to inprove his

economc status - the commendable and najor anbi -
tion of civilized man. He left hone, friends,
relatives, and security, wth Ilittle but his

courage and anbition, to suffer hunger, hardship
and peril to attain his purpose. Such was the his-
toric spirit of the pioneer... The wld horse was
one of the major "perils' of the pioneer in his
trek to the West. H's horses - draft and saddle -
must get their food by being allowed to graze dur-
ing the night with as little restraint as possi-
bl e. This necessity, in wld horse country,
exposed them to the enticenent of the wild horse
herds... Wen at l|ast the pioneer reached the one
hundred sixty where he settled, the wld horse
"peril' was 1ncreased. H s neager resources were
generally exhausted. There was no noney for
shelter or fences...(and) his horses nust be
unfettered on unfenced pastures where they were
again the unprotected prey of the wild horse. Not
the least of the chronicled struggles of the
pi oneer was his injury by 'free-roam ng horses.
Per haps he fought no greater pest; as the |oss of
even one horse fromhis team sonetines spelled his
failure. It would take a distorted inmagination to
arrive at a conclusion that the wld horse is a
living or any synbol of the spirit of the pioneer.
The toil, labor and privation of the pioneer's
tame horse would nore nearly synbolize the spirit
of the pioneer." (3)

Hence while sone are inclined to view the nmust angs
romantically, others are inclined to see them as vermn,
i ke wol ves and coyotes that have been the traditional enem
ies of the livestock industries. Not only were the nustangs
an "enticenent" and threat to the security of ranchers'
donestfcated stock, but as the west was settled and the
nunbers of privately owed stock on the range increased, the
horses becane viewed as conpetitors for the dw ndling supply
of forage on the range. And, since horses are particularly

destructive to the range relative to other |I|ivestock and

{3) Smith-Thomas, op. cit. at {(l1l); pp. 71-2.



wildlife, they have generally been considered a nuisance
except when they could be wused by ranchers for private
breedi ng purposes. Consequently, even before the wld
horses becane valuable as pet food which led to large scale
round ups in the 1920's, sonme ranchers were known to take

every opportunity to shoot them on sight. (4)

Under these circunstances, it was the wld horses’
ability to traverse rugged terrain and their fleetness of
foot that saved them from the fate of the buffalo. Conse-
guently, the pre-WIld Horse Act ranges of the nustang herds
were, and still are, sone of the renotest areas of the west
(see Figure 1). The propensity of the horses to multiply
quickly as well as their free-roamng behavior, however,
continued to bring them into' contact with man. And, wth
the enmergence of markets for their carcasses in the pet food
industry canme increased pressure from large scale round up
activity. It is inpossible to determ ne what inpact these
round ups had on the nunbers of nustangs on the range. Wat
is clear about these round ups, however, is that the tech-
ni ques used aroused the extrenme anger and noral indignation
of individuals wshing to protect the horses. Section 11
briefly presents the story of the nustangs and their "pro-

tection. "

Section |1l below examnes the wild horse controversy

(4) Smth-Thomas, 1979, op. cit. at (1); pp. 32-43.



FIGURE 1

Major Wild Horse Ranges

{"::: ~ Major Wild Horse Ranges

(Source: Adapted from H. Smith-Thomas op. cit. at (1).)



in the framework of Garret Hardin's (5 classic in the
environnentalist literature, "The Tragedy of the Conmons."
Qur focus is on what Alchain (6) has called the "property
aspects of behavior" toward common pool and private property
resour ces. By this phrase Alchain refers to a focus on
"constraints and classes of permssible action"” respecting
property. Hence, the focus is on the nature of civil and
economc rights that led to Congressional action and the
consequences of the property rights arrangenents that the

the Act has w ought.

W do not believe that it is either inaccurate or
unfair to say that the Wld Horse Act and subsequent actions
by various interests have generated an ecol ogical, |egisla-
tive and admnistrative disaster. It is argued that respon-
sibility for this lies in the extrem st positions that have
been taken on various sides of the issue. CQutraged environ-
mentalists, and outraged users of the range |ands are |ocked
in a struggle that can have no wi nners. The conpetition
over rights to use the public lands is clearly "negative

sum" a characteristic of "rent-seeking" activity. (7) That

(57 "The Tragedy of the Commons," Science, 162:1243~
1248, 1968.

(6) Armen A. BAlchain, "Some Economics of Property
Rights," in Economi¢ Forces at Work, (Indianapolis: Li-
berty Press, 1277); pp. 127-150, The guotation in the
text is from p. 128.

(7} James M. Buchanan, Robert D. Tollison, and Gordon
Tullock, Towards a Theory of a Rent-Seeking Society,
(College Station, TX: Texas A & M University Press,
1980).
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is, there is a tendency for the net gains of "wi nners" to be
outwei ghed by the costs of rent-seeking incurred on both
sides of the controversy. The ultimate irony of the comons
is when these scarce resources are squandered in the process
of protecting them Qur efforts below, besides relating the
story of the nustangs, are directed at finding some ni ddl e
ground in this controversy and towards identifying some rea-

sonable policy alternatives.

In anticipation of objections that our discussion
merely reflects a peculiar economc phil osophy, we note that
the cornerstone of our analysis, that opportunity costs have
behavioral inplications, is the cornerstone of positive
econom ¢ anal ysi s. This presents a sharp contrast to
Hardin's normative approach. Hardin opened his analysis of
the "tragedy of the commons"” by asking "Wat do we Mxim
i ze?" He concludes that there are no technical solutions to
the problenms of the comons, that the only solutions are
noral and coercive in nature. In contrast, a positive
response to Hardin's question can be presented in a skeleta
formon Table 1, "W.at do we Maxim ze?" In response to this
guestion we argue that the maximand is dependent upon the

resource type and the legal property status of the resource.

In general terms, the columms of the Tabl e distinguish
between resources that are renewable and those that are
non-renewable. The rows of the table distinguish three

| egal property types: (1) exclusive private ownership and



TABLE 1

"WHAT DO WE MAXIMIZE?"

RESOURCE TYPE

LEGAL

PROPERTY

STATUS RENEWABLE NON-RENEWABLE
-sustainable pfesent value

PRIVATE rent _ of rent

MIXED ? ?
present value present value

COMMON

of rent of rent
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use rights; (2) "mxed" exclusive and non-exclusive private
and public ownership and use rights, and (3), non-exclusive

public ownership and use rights to resources.

The response to the question of what to naximze that
is presented on Table 1 attenpts to show how people actu-
ally respond, i.e., treat resources, under these alternative
institutional arrangenents. According to the literature (8)
individuals that hold title to exclusive ownership and use
of a renewable resource maximze the present value of the

sustai nabl e rent, or expendable surplus, of the property.

In the case of the non-renewable resource where
excl usive ownership and use rights exist, individuals sinply
maxi m ze the present value of the rent. That is, they
extract the value of the resource at a rate that is deter-
mned by the market rate of interest, the cost of extrac-
tion, and current and expected prices. Accordingly, we find
that in order for these non-renewable resources to be
preserved for the future, their prices nust be expected to

rise. (9)

The third row of the Table, the case of "common" or

public property resources, captures the essence of Hardin's

(8) See, e.g., Colin W. Clark, "The Economics of
overexploitation,” Science, 181:630-634, 1974, or in
Garret Hardin and John Baden, Managing the Commons,
(San Francisco: W.H. Freeman and Co., 1977); pp. 82-95.
(2} See, e.g., Clark, op. cit. at (8) . Or, E. A.
Mishan, Introduction to Normative Economics, (New York:
Oxford University Press, 198l); pp. 483-6.




"tragedy." Hardin pointed out that in the case resources
whose benefits are non-exclusive, or "public goods" (10)
like air and water quality, sufficient resources to sustain
an expandi ng gl obal population, safety from the threat:  of
nucl ear war, and other "public goods"” problens that Hardin
refers to, it does not matter whether resources are renew
abl e. I ndividuals' have an incentive and a tendency to
treat renewable resources as if they were non-renewable
resources under these "institutional arrangenents”. They
sinply maxi m ze the present value that may be extracted for
their personal gain without regard for future demands for
these resources other than that dictated by the market rate
of interest and the personal discount rate of the resource
extractor. This problem is ‘created and conpounded V\lnen.
| arge nunbers of non-exclusive users are involved in the
extraction process. Large nunbers of wusers increase the
costs of collective enforcenent and reduce incentives to

conserve.

Hence, on the third row of the Table we have Hardin's
central claim that people wll treat publicly owed renew
able resources as if they were private non-renewable
resources and extract the maxi num value of the resource as

fast as possible for their private gain. This is the

(10)Hardin"s contribution is undoubtedly an inportant
application of the economc theory of "public goods."
See, e.g., Janmes M Buchanan, The Supply and Denand for
Publ i c Goods, (Chicago: Rand MENal [€y and Ca.,” 1968).
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"tragi c" vision of the comobns being abused: individuals are
figuratively, "mning" the tinber from the forests, the

forage fromthe range, air and water quality, etc.

Under the "m xed" property category, the literature and
the specific arrangenents inplied by the mddle row of Table
1 are not sufficiently precise to allow us to unanbi guously
state what is actually nmaxim zed. However, it is quite
clear that the property aspects of behavior operate. Hence,
it becones a matter of the institutions, the rules, and the
incentives created by the institutions of property that
determ ne behavior. W argue below that the assignnment of
exclusive use and title rights, even on a mxed basis such
that each parcel of land may have nore than a single use
right assigned, individuals will tend to maxim ze the val ue

of their own particular rights to the |and.

W have, then, a different approach to the comons
than that presented by Hardin. Rather than argue that the
tragedy of the comons is a noral issue and that we are des-
tined to doom by our greed, we assert that the tragedy of
the commons does have technical solutions and that these
solutions nust take into account the incentives of individu-
als when they are faced with alternative institutional

arrangenents.

The case of the nustangs is an irony of the comons
because efforts to aid them have seemngly only increased

the sum of their m series. Section Ill then turns to the
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nmore serious and perplexing issue of whether "W the People”
are destined to becone future victins of the same politica

institutions that gave us the tragedy of the mnustangs.

| ndeed, the irony of the comons does have tragic
di mensi ons and even apocal yptic political inplications when
nor al 'extrem' smis decisive in these decisions. \Wile noral
i nplications may be drawmn from any set of circunstances, our
conplaint is sinply that it is not very useful. Qur assess-
ment is that this noral perspective on these problens con-
tributes nothing towards their solution and, because of the
extrem st nature of this noralizing, this perspective actu-
ally enlarges the problens of the conmmons. Further, we
argue, this noral extremsm will present a mgjor stunbling-

block for the "environnentalist" nmovenent in the 1980's.

Il. WId Horses and Their "Protection"

The story of the protection of wild horses is undoubt-
edly inconplete without nention of "WId Horse Annie," Vel ma
B. Johnston, whose efforts deserve a considerabl e neasure of
credit for making the public aware of the unnecessarily
cruel treatnent of the horses by "Mistangers" who rounded
them up for sale as pet food. "WId Horse Annie's" efforts
began in the early 1950's and contributed to the passage of
two Acts of Congress. The first of these Acts, PL 86-234,'
the "Save the Mustang Bill," or the "WId Horse Annie Law "



- 11 -

was passed into law in 1959, and forbade the use of aircraft
and other notorized vehicles in round ups. The second of
these Acts, The WId Horse Act, was nuch nore far reaching

and its affects are exam ned bel ow.

Wiile the horses undoubtedly suffered abuse at the
hands of "Mistangers, " the "tragedy" and the "irony" of the
must angs derives fromour inability to manage the wild horse
herds: both the size of the herds and the destructive conse-
quences of their free-roamng behavior. An indication of
the magnitude of these problens can be seen in the popul a-
tion counts conducted since the passage of the WId Horse

Act .

The first census of the wild horse herds after the pas-
sage of the WId Horse Act was conducted in the 1972-73
grazing year and indicated the presence of sone 25,121 wld
horses region-wde. (11) Fromthis initial count, the BLMs
"Third Report to Congress" concerning its adm nistration of
the Wld Horse Act (12) shows increases to 42,666 by 1974
and to 52,374 by 1980. It nmust be noted that the actual
rate of increase in the sizes of the horses herds is
undoubt edl y exaggerated by these figures. Each count was

apparently based on inproved techniques, and research (13)

(I1)Smth-Thomas, op.cit. at (l); p. 105.

(12) United States Departnent of the Interior, Bureau
of Land Managenent, "Third Report to Congress," (Wsh-
ington: U S. Governnent Printing Ofice, 1980).

(13) Davis, op. cit. at note (1).
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has indicated that the earlier techniques led to substantia
under - count i ng. Hence, while we do not wsh to debat

whet her the population has actually doubled, we can poin
out that the increase has been detrinental to the range
cattle, wldlife, and to the horses thenselves. I nci dent :
of wild horse deaths due to starvation and |ack of forage
and water have occurred with alarmng regularity and are
docunented in sonetines gruesone detail in Heather Smth-

Thomas ' authoritative work. (14)

Even those horses that escape the hardship of the
over-crowded range because of 3LM round ups, sonetines
suffer serious physical damage from long detention wthout
adequate care (principally, lack of exercise). There are,
of course, a fortunate few that will be adopted through the
"Adopt a Horse or Burro" program (15) Indeed, alnost 14,000
horses were "placed in private nmaintenance" between 1971
and 1978 through this program (16) However, this rate of
adoption is less than the natural rate of increase in the
size of the free-roamng horse herds. And, since the adop-
tion fee has recently been raised from $25 to $200 (or,
about $50 above the auction price of simlar horses), it is

likely that this adoption rate will fall even farther behind

(14) Op. Cit. at (1).

(15) Media reports have suggested that horses adopted
through this program have sonetines been abused and,
presumably, supplied to the pet food market. Geenville

News, April 11, 1930; p. ID.
(16) @'. CGit. at (12) .
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the fertility rates in the herds.

To understand how these circunstances cane about it is
useful to look briefly at the system of range managenent
used in the western U.S. of which the managenment of horses
is a small part. Range and resource nanagenent have been
the subjects of extensive studies (17) and has been the
source of controversy over issues other than horses. (18)
The general pattern, however, has been one of abuse of com
non property resources, because the system of property
rights has not provided adequate incentives to users of
these resources to preserve them That is, the commons are
treated like a non-renewable resource and "mned" as shown
on the third row of Table 1 above. The case of the wild
horses conforns to this patfern because, when we spoke o.f
26,121 "wild" horses on the range in the first count after
the passage of the WId Horse Act, we were actually refer-
ring to horses that were largely privately owned and allowed -
to "free-ride" off the public donain. Thi s free-riding'

behavior is the epitonme of the "tragic" behavior described

(17) E.g., Public Land Law Revi ew Conm ssion, One Third
of the Nation's Land: A Report to the Presidenf and
Congress, (Vashington: U 7S vernnent “Printing Of -
fice, 1970).

(18) E. g., John L. Dobra and CGeorge A. Uhi nthuk, "Pro-
perty Rights, Legal Efficiency, and the Political Econ-
ony of the Sagebrush Rebellion,” Nevada Revi ew of Busi -
ness and Economics, Wnter, 1981-8Z; pp. 2- 13. O,
Sabi né" Krénp, A Perspective on BLM Grazing Policy," in
John Baden and Richard L. Stroup, Bureaucracy vs. En-
vironment : The Environnmental Costs of Bureaucrafic
Gvernance, ~ (Ann Arbor:” The University of Mchigan

Press,” 1981); pp. 124-153.




by Hardi n.

Because a substantial portion of the free-roamng
"W ld" horses were privately owed yet free-riding off of
the public lands, significant claimng problens arose after
the'passage of the Act. In the period of transition to BLM
managenent clains for 17,165 horses, or alnost two-thirds of
the estimated popul ation, were filed with the BLM (19) 1In
the six BLM districts of Nevada, where 17,972 of the 26,121
horses ranged, 80 clains were filed for 7,800 horses in the
90 day claimng period followng the publication of regula-

tions pronul gated under the Act. (20)

What ever the exact proportion of privately owned stock,
it is clear that it was high - a fact that increased aninos-
ity towards ranchers. Since there was a $10 m ni num fee per
animal clained, and, nore inportantly, . the possibility of
substantial trespass fees being assessed, it has been
claimed that ranchers were reluctant to claimall of their

stock. (21)

The conbination of claimng and trespass fees being
assessed against ranchers guilty of large scale trespassing,

and difficulties in rounding up the animals Iled to

(19)Sm th-Thomas, op.cit. at (1); pp. 132-6.

é??) Personal communication with the Nevada State BLM
| ce.

(21) Fees for trespass during the 90 day claimng

period following the publication of the regulations

were assessed at the normal grazing fee level. After

this 90 day period, however, trespass fees rose. |bid.
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substanti al abandonnent of clains. For exanple, in the Bat-
tle Muntain, Nevada BLM district, there were clains for
1,241 horses, nost of which were clainmed by two individuals.
As of January 1975, however, only 10 of these horses had
actual ly been rounded up. (22) Hence, while trespassing by
ranchers increased aninosity towards them the ranchers per-
ceptions of their horses being "ransoned" increased their

aninosity toward the BLM and the wild horse enthusiasts.

In spite of the obvious short-comngs of the range
managenent system in place before the passage of the WId
Horse Act, which allowed substantial trespassing ("mning")
of the public lands, there are clearly ways in which the
system conpares favorably with the one that has evolved
since the passage of the Act. Putting aside the issue of
trespass for a nonent, private property rights in these
horses neant that the herds benefited from usual |ivestock
managenent and breeding practices. Further, the herds were
limted by ranchers to an acceptable size determ ned by the
ability of the land to support the horses and conpeting
l'i vest ock. Because local ranchers could nonitor the herds
at relatively low cost and because they possessed the neces-
sary skills in the nmanagenent of |ivestock, the "wld"
horses were efficiently nanaged. "Truly" wld horses, of
course, were not private property so that this fraction of

the horses did not enjoy the full benefits of nmanagenent.

(22) Smth-Thomas, op. cit. at (l); p. 135.
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Nevert hel ess, the spill-overs fromthe managenent of private
horses, especially population control, were beneficial to
truly wild horses. Perhaps the nost significant criticism
of the pre-WIld Horse Act range nmanagenent related to
horses, is that their "free-riding" behavior occurred pri-

marily at the expense of other wildlife. (23)

The WIld Horse Act altered this range nanagenent schemne
by enpowering the BLM to nanage these animals. Wile it is
clear that the results have been catastrophic, we enphasize
that this cannot reasonably be blamed on the BLM From
their perspective the fundanental problens have been funding
and litigation that have Iimted its ability and bl ocked its
attenpts to nanage the horses. No less than eleven najor
| awsuits concerning horses have been filed and have brought
restraining orders, required Environnmental Inpact State-
ments, and have generally hanmpered the BLMs efforts. (24)
From our perspective, however, funding and litigation issues
are secondary problens, consequences of the common property
status of the land and the common property status given to

the horses by the Act.

(23) Davis, op. cit. at (1).
(24) See discussion of litigation in the BLM's "“Third
Report to Congress,” op. cit. at (15).
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|11. The Irony of the Conmons: Beyond the "Environnental

Decade"

Those concerned wth the welfare of horses now have
nore to be concerned about. Public administrators at all
| evel s of governnent are increasingly harried and frustrated
as noral extremsts demand action yet, at the sane tinme,
bring legal actions that |eave officials powerless to act on
behal f of the horses. In addition, the ranchers have not
only lost their trespassing private horses but now suffer
from the trespassing public horses (25) on their private
lands and the reduction of grazing allotnments on public
| ands to provide forage for "wild" horses. This is what we
have |abeled the "irony of the conmmons,” and our efforts
here are directed towards understandi ng what went wong, how.
this "i rony"' af fects the managenent of other conmon property

resources nore generally, and possible solutions.

In our conparison of pre- and post- WId Horse Act
horse and range nmnagenent, our brief account has been
bi ased in its° focus on the "property aspects of behavior"
(26) in the "wild horse controversy." W have focused on

the property relations between resources - horses, wldlife,

(25) A recent ruling that has yet to be finalized in U
S. District Court has required the BLM to renove wld
horses fromprivate lands. The difficulty of this task
on unfluenced | ands and where |and ownership patterns are
haphazard or in "checkerboard" patterns can scarcely be
over-stated. The Nevada State Journal, February 3,
1982; p. 8B.
(26) Alchain, op. cit., at (6).
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land, and |ivestock; resource owners - the U S. governnent,

and various private interests; and resource users - the pub-

l[ic and various private interests. This focus is consistent
with Garret Hardin's semnal discussion of "The Tragedy of
the Commons" (27) where he argued persuasively that conmmon
property ownership and use rights leads to the abuse of com

mon property resources.

W agree entirely wth Hardin's diagnosis that the
problem has its roots in the common property status of the
resour ces. However, we reject entirely his prognosis of
inevitable doom and the necessity of characterizing the
problemas a tragic noral dilemma. In other words, we have
the seeds of the noral extremsm that has plagued the
managenent of the horses in Hardin's semnal statenment. It
lies in his essentially normative approach to the question

of "What do we Maxi m ze?"

Exam ning the property aspects of behavior towards the
commons reveals that their abuse was due to the inability of
individual s to exclude others users and because these comon
pool resources have been given over by their guardians wth
little, if any, incentives for resource users to conserve.
W should add that the abuse of the commons is difficult to
blane on a tragic noral flaw in the human character. The

sane nmen and wonen who abused the land and the horses

(27) Op. Ct., at (5)-
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probably exercised a high degree of responsible stewardship

towards their own land just as the nustangers who abused

other' peoples' horses treated their own horses wth great

care and respect. Clearly, the problem of the comons is
not usefully viewed as a noral issue. W are not denying
that there are noral considerations, but they sinply ignore
the practical issues of incentives, rules, and the institu-

tions of property that create these incentives.

Consi dering the property aspects of behavior, we offer
two explanations for the ecological, economc, and |egal
catastrophe precipitated by the Wld Horse Act. The first
is that we failed to grasp the full inplications of the com
nons. \Wile recognizing that .resources users mstreat com
non property resources, we failed to recognize the potenti al

of the obverse - that they tend to preserve what is theirs.

In  his discussion of property institutions and
proprietary behavior John Stuart MI| quotes an observation

quite relevant here:

"' The magi ¢ of property turns sand to gold... Gve
a man secure possession of a bleak rock, and he
will turn it into a garden; given him nine years
| ease of a garden, and he wll convert it into a

desert. ! (28)

The second explanation offered for the consequences of
the WIld Horse Act is that we also failed to recognize the

extent of the commpons. That is, the public law and public

(28) John Stuart MII, Principles of Political Econony,
(London: Longmans, Green and Co., 1848); pp. 278-9.
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noni es sought to protect the horses are al so common property

resources. (29)

Prior to the passage of the passage of the WId Horse
Act there were two principle comon property resources
involved in the managenent of the nustangs: the land and

wildlife. Consistent with Hardin's tragedy, these resources

have been abused. By converting the horses into a common
property resource, the WIld Horse Act has brought additional
conmon property resources into the range and horse nanage-
ment process. The public property nustangs are now nanaged
by a public agency which relies on public decision making
bodies for public policies and public nonies. These public
policies are subject to public laws and nmay be challenged

by any nenber of the public.

Under these circunstances, every aspect of range and
horse managenent are subject to the sane incentive problens
and are susceptible to private exploitation. It is not the
| east bit surprising that the nmanagenent of the nustangs has

suffered from funding and litigation problens. The nustangs

have entered "...the world of pure publicness,.. . uni versal
externality,...reverse |aissez-faire, where nothing can be
done independently by any individual.” (30) This is the
(29) John Baden and Rodney D. Fort, "The Federal
Treasury as a Conmmon Pool Resource and the Devel opnent
of a Predatory Bureaucracy,"” in Baden and Stroup, op.

cit. at (21); pp. 9-21.
(30) Buchanan, op. cit. at (10); p. 101.
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Hobbesi an world where every individual's rights infringe on

everyone el ses'.

Qur understanding of Hardin's tragedy and the conse-
guences of the WId Horse Act suggests that private exploi-
tation and public ms-managenent have expanded. This con-
clusion is consistent with theories of collective choice
(31) and theories of economc organization (32) which com
bine to suggest that ~collective mnagenent of range
resources will not only work poorly but will be expensive to

adm ni st er.

A standard explanation of the tragedy of the commons is
that it is the result of the market's inability to produce
efficient economic results such that the external costs of-
resource use are internalized, or borne, by the users of the
resource. However, the roots of the problem go beyond the
mechani sms of the market. The market fails in this case and
cases like it because of a lack of institutional arrange-
ments through which agreenents to distribute these costs can
be made. The root of the problemlies in the inability of.

the political process to produce a solution that 1is

(31) The argunent that extrem st positions on issues is
likely to lead to a failure of public choice nechanisns
is a longstanding one. For exanple, see Duncan Bl ack

The Theory of Conmttees and El ections, (Canbridge: The
University Press, 1958). For a nore recent discussion
of the sane phenonenon, see W H. Ri ker, Liberalism
Agai nst Populism (San Francisco: W H Freeman, 193871).
(32) F. A" Hayek, "The Use of Know edge in Society,"
Anerican Economc Review 35, no. 4 (Septenber 1945);
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acceptable to all individuals concerned, stable, and inmmune

from the wastes of rent-seeking.

Hence, we argue that political efficiency will lead to
econom c efficiency under the appropriate arrangenents that
take advantage of self-interest behavior on the part of
individuals. |If individuals are noral such that they do the
"“right thing" in the absence of the "proper incentives," so
much the better. The constraints and incentives wll lie
dormant in a world of idealized individuals, no one wll be
har med. Yet we cannot depend upon noral man to acquiesce

and not all nmen are noral.

The solution to the tragedy and the irony of the com
mons is at the Constitutional |evel of decision making. At
the Constitutional level we can all agree upon sone set of
rules by which the scarce resources of the commobns can be
al l ocated, independent of the norality of the particular
issue or actor. The irony of the commons is the result of

e e,
the political gane that allocates these resources, i. e.,
conpetition for the value of the common pool resources, hav;
ing begun play without a set of rules and clearly prescribed
individual rights that would limt the rent-seeking behavior
of interests involved in controversies over commobn pool
resour ces. The litigation cited above point out that
agents in this conpetition for the value of the commons are
scranbling to the courts to assign rights and prescribe

rules. And, as always, each group argues for the creation
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of rules and rights that bolster their position in the com

petition.

Since these re-newable range resources are publicly
owned, wuse rights are allocated publicly through political
processes where all individuals' ri ghts are in conflict in
the Hobbesian sense. This process of conpetitive rent-
seeking is known to waste at least the value of the
resources allocated, and possibly nore.(33) Qur conclusion
is that the system of public resource nanagenent, particu.-
larly in the extreme form that has evolved in the case of
the nmustangs, is likely to waste a significant proportion of
the value extracted fromthe public |ands, forests, wldlife
popul ations, and other public renewable resources by the
rent-seeking costs of |obbyists and litigants. These costs
are in addition to the costs of public msnmanagenent that

are quite obvious in the case of the mustangs.

From our "constitutional perspective" it is apparent
that a solution to the abuse of the comons nust satisfy
three conditions to reverse the pattern of abuse. First,
any assignnent of ownership and use rights to the commons
must distribute the costs of resource use directly to users,.
t hereby encouragi ng conservation and resource use consi stent
with the "sustained yield" concept. Secondly, the propert"y

rights arrangement must recognize legitimate nultiple use

(33) Buchanan, Tollison and Tullock, op. cit. at (7),
especially the articles by Tullock and Posner.
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rights to the conmons. Note that this condition precludes
"pure” priva‘tméma\m/’\ﬂhﬂership arrangenents and requires that any-
legal title to these resources nmust recognize public rights
of access to recreational and scenic resources, and the
preservation of non-renewable resources such as historical
and archeological sites, and mneral resources. Thirdly,

property rights arrangenents in the commons nust be per-

eable, and transferable. This will both pro-

manent, enforc
vide greater incentives for preservation and reduce the

~rewards of non-productive rent-seeking behavior.

It is argued that an assignnment of ownership and use
rights satisfying these conditions would constitute a
"technical solution" to the ‘tragedy of the comons and a
"mddle ground" in this debate anong extrem sts. Techni cal
solutions of this type have been offered by Baden (34) and
di scussed nore recently by Francis (35). The proposéls are,
with respect to Table 1, vvithin.the "m xed" |egal property
status category. The aim of the proposals is to achieve
econom c efficiency while preserving public rights to public
| ands. Briefly, these plans call for privatization of cer-

tain use rights associated with land as opposed to privati -

zation of the the land (viewed as a bundl e of use rights) as

(34) John Baden, "Property Ri ghts, Cowboys, and Bureau-
crats: A Mddest Proposal,” in John Baden, ed., Earth
Day Reconsi dered, (Washington, D.C : The Heritage Foun-
dation, 1980); pp. 71 - 82.

(35) John Francis, "Arguing for Privatization of the
Public Lands,"” Wall Street Journal, February 5, 1982;
p. 26.
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a whole. Baden's exanple (36) concerns grazing rights and
he proposes that current |essees of grazing rights be
offered first option to buy pernmanent and transferable
rights to grazing uses of the lands that they now |ease at
the capitalized value of the |leases. Under this schene the
grazing right owner would have exclusive use rights to graz-
ing resources, but no right to limt other uses of the |and

that are not destructive to its grazing value. (37)

Simlar arrangenents can be applied to other conmon
pool resources such as tinber rights in National Forests.
It is argued that permanent, transferable grazing, tinber,
and possibly wildlife rights will induce resource users to
preserve the productivity of range, tinber, and wldlife
resources while allowing the public to retain its rights of .
access to scenic and recreational resources. Such protec-
tion of public rights would include, the regulation of the
use of these resources including the treatnent of nustangs-
which lies at the heart of the wild horse controversy. Pub-
lic regulation, however, will be nuch nore general since the
system of property rights described above is designed to be

self-regulating to a |large degree.

It was noted that prior to the WId Horse Act ranchers

(36) Op. Cit. at (34).

(37) Note that this would Ilikely preclude Of-Road-
Vehicle use but there is no reason why O RV recrea-
tionists could not purchase grazing rights in a desig-
nated area to satisfy their recreational needs.
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managed the popul ation of horses so as to maintain suffi-
.cient forage for their cattle. Trespassing occurred because
public rights were costly to enforce relative to other per-
ceived needs of the public, and therefore, they were not
enf or ced. Once all grazing rights have been allocated to
~the private sector, however, such trespassing is nmuch |ess

likely since it will infringe on private grazing rights that

to publicly accessible grazing |ands would conbine to pro-
vide the horses the protection and care they received as

private property before the WIld Horse Act, and it will

insure that the grazing lands will not be abused as they

have been.

Additionally, the proposal of <creating private use
rights in conmon pool resources can be beneficially extended
to the problem of wldlife managenent. As noted, neither
the pre-WIld Horse Act systemof wldlife managenent nor the
system that has devel oped since the Act have provided ade-
gquate habitat and forage for wildlife. Acting on the con-
ventional theory of wildlife managenent (38) that the |an-
downer can nost effectively manage wildlife, and the theory
that the owners of grazing rights are entitled to the

wldife supported by their forage, privatization of

(38) Davis, op. cit. at (1), and Aldo Leopold, Gane
Managenent, (New York: Charles Scribner's Sons, 1939)-
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wildlife resources could create a system nore conducive to

the protection of wildlife resources.

=

Additionally, privatization of wldlife, along the
lines of the English "qualification statutes" but w thout
the aristocratic overtones (39) would not foreclose public
regul atory options. Hence, while the grazing right owners
would own the wildlife their grazing rights support, the
public would still be able to regulate harvesting, seasons,
and popul ation sizes through a system of sanctions against

abuse and subsidies for wildlife production.

In summary, the story of the nustangs provides a
glinpse of the face of the tragedy of the comons that
doom sayers |ike Mlthus (40), Ehrlich (41), and Hardin (425
have been warning us of since the Reverend Mlthus' apo-
calyptic insight. The doom sayers have been right to the
extent that it is not a pleasant story. Life on the Mlthu-
sian margin is "nasty brutish, and short" (43) for horses,
the results of regulating the coomons that we have seen sug-

gests that there are sonme inportant |essons to be |earned

(39) Thomas A. Lund, American Wildlife Law, (Berkeley:
The University of California Press, 1980).

(40) R. T. Malthus, An Essay on the Principle of Popu-
lation, (Baltimore: Penguin BoOOks, Inc., 1970).

{47) Paul Ehrlich, The Population Bomb, (New York: Bal-
lantine Books, 1968).

(42) op. Cit. at (5}, _

(43) Thomas Hobbes, Leviathan, {(New York: E. P. Dutton
and Co., 1914); p. 65.
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fromthe story of the horses. Especially if we hope to avoid

their fate.

The first of these |lessons concerns the "property
aspects of behavior."™ Wile private exploitation of common
pool resources has led to their abuse, private exploitation
of private renewable resources has led to their preserva-
tion. The major environmental failures of the market, from
clean air and water, mstreatnent of nustangs, "mning" the
range and forest |lands, to the buffalo and whal es, certainly
do not represent a failure of the spontaneous coordination
and dis-coordination of the property aspects of behavior.
These behavi ors have occurred for good or ill. The failure
lies in not assigning stewardship of these resources to-

i ndividuals who are both likely to be relatively nore able

to capture the benefits of preserving them and who can
enforce exclusive use rights relatively nore efficiently.
Movi ng beyond the "environmental decade" of the 1970's and
its sonetines crude preservationi st approach to the probl ens
of the comons, a livable environment in the future wll
depend critically on harnessing the property aspects of

behavior in an appropriate institutional setting.

Anot her of the |essons of the story of the nmustangs is
its grim reality. Indeed, the tragedy of the comons is
real . Yet, the story of the nustangs suggests that while
there are noral di menS|ons to this tragedy, noral solutions

are illusionary, and noral extrem'sm is counter-productive.
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A nore reasonable approach, we argue, is a technical one
directed at understanding the rules and institutions that
create behavioral incentives. Hence, the problemis fruit-
fully viewed as a Constitutional issue, related to the
nature of civil and property rights. W need to devise a
civil and property rights arrangenent that is conducive to
the preservation of the commons and stick with it despite
the objections of indignant noral extrem sts. The i npor -
tance of this final |esson cannot be over-stated. Conflicts
in society concerning the allocation of tragically scarce
resources will persist and, consequently, the horses present
may be our future. Beware that Congress does not pass a |aw

protecting you as a national (conmobn property) resource.



