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ABSTRACT -

Committees and their jurisdictions constitute a division-
and-speci al i zation-of-labor in a legislature. Commttees are

alleged to be powerful in their respective jurisdictions because

they can (i) veto changes in the status quo (ex_ante veto power>
and (ii) initiate changes in the status quo (proposa Q(;WQI’).
The authors denonstrate that these are jnsufficient to sustain
conmmi tt ee power because conmittee non-menbers have strat egi es
available to nmtigate ex ante veto power (e.g. discharge
petition) and to alter committee proposals (e.g. amendnents).
What, then, accounts for conmttee power? Mich of the
traditional legislative literature alludes to the notion of
"deference," viz., that legislators participate in an
institutional bargain in which each defers to conmittee nmenber
judgments in exchange for reciprocal deference to his own
judgnments when he sits as a conmttee nmenber. The authors
inquire into what underlies this phenonenon. They enphasize
explicit enforcement mechanisns that allow committee to

di scourage noncomm ttee nenbers from enploying strategies
inimcal to coomittee interests. Specifically, they point to
conference committees as the institutional nanifestation of ex
post veto power which gives force to ex ante veto power and

proposal power.



The Institutional Foundations
of Committee Power

by Kenneth A. Shepsle and Barry R. Weingast

Legislative connittees have fascinated scholars and reformers for more
than a century. The early treatise-writers (Wilson, 1805; McConachie, 1898;
Bryce, 1893), reformers early and modem (Norris, 1945; Boiling, 1965), and
contemporary scholars (Eulau and McCluggage, 1984; Smith and 'Deering, 1984),
all acknowledge the central strategic position of committees in legislatures.
Normative differences of opinion concerning the role of committees persist,
bat there is a substantial consensus on a number of "stylized facts":

-Committees are "gatekeepers" in their respective jurisdictions

-Committees are repositories of policy expertise

-Committees are policy incubators

-Committees possess disproportionate control over the agenda in their
policydomains

-Committees are deferred to, and that deference is reciprocafed.

There is, however, a troublesome quality to this consensus. The items
in this list (and there are undoubtedly others) describe or label committee

power, but they do not explain it. In effect, these Items are empirical
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regularities, the explanations of which require a theory. A theory Is

required to answer, in the case of each of the stylized facts, the question,
"Why are things done this way?" In many cases it is insufficient to refer to
institutional rules, since mary of the practices alluded to above either are
not embodied in them at all or have only slowly evolved from them. So it is

necessary to begin the theoretical analysis from first principles.

There is an added bonus to a tlheory that begins with first principles.
Although formulated to accommodate some stylized facts, such a theory will
yield additional implications, so that 1t may be employed as a discovery

procedure. Consider some anomalies which the theory we formulate below can

-explain:

-In a bicameral system, how is it possible that
change in the composition of a committee or a
majority in one chamber is sufficient to lead
to policy change?

Why are explicit procedures in the House .of
Representatives, which diminish the gatekeeping
monopoly of committees (specifically the
discharge petition) rarely employed; and even
when employed, why do they rarely result in law?

-How is it that committees maintain their influence
over policy change when, once they "open the gates"
by bringing forth a proposal, majorities can work
their will in ways potentially unacceptable to
the proposing committee?

Why do members appear to defer to committees, even
to the point of defeating amendments to committee
proposals that have clear majority support?

Our explanation for these stylized facts and anomalies emphasizes the

-

enforcement of agreements and arrangements. The legislative world is one in

which agreements are forged among autonomous agents. But it is a world

lacking instruments or institutions that exogenously enforce such agreements
(Laver, 1981; Axelrod, 1981, 1984). Agreements and arrangements, therefore,
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are subject to cheating, reneging, and dissembling. When an arrangement
persists over long periods — long enough to allow students to regard it as a
relatively robust empirical regularity -- then either it 1s cheat:proof and
self-enforcing, in the sense that no one has any motive to depart from the
arrangement, or there exists a (sometimes subtle) endogenous enforcement
mechanism. Although the logic of self-enforcement mey apply, we believe that
there is much to be learned from a theory incorporating explicit enforcement
mechanisms. .

In the first section of this paper we briefly describe some alternative
theoretical explanations of committee power. In each instance, we meke
explicit what we regard as the kernel of truth it contains, but we also point
out crucial missing elements that ultimately render it incomplete. We provide
the basic concepts of our own explanatory framework in section 2. " In the next
two sections, we develop the logic of committee enforcement emphasizing the.
importance of the manner in which the various stages of legislative '
deliberation are sequenced. In sections 5 through 7 we provide both
theoretical and empirical detail on the manner in which committees "manage"
the legislative process. In the last section We- pull our arguments together

and address some extensions and applications.

1. Theoretical Foundations of Committee Power

A number of Ideas exist in the traditional legislative literature about
the foundations of commitfée power; some of these are at least a century old.
A young legislative scholar in 1885, for example, characterized the veto power
of congressional committees by referring to them as “dirﬁ dungeons of silence"
(Wilson, 1885, p. 69).2 As Bryce described it a few years later, "a bill

comes before its committee with no presumption 1n its favour, but rather as a
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shivering ghost stands before Minos 1n the nether world" (Bryce, 1893, p. 157).
At about the same tire, the Minority Leader and soon-to-be Speaker of the
House, Thomas Brackett Reed, emphasized another aspect of committee power —
the advantages of information and expertise. He referred to the typical

House committee as “"the eye, the ear, the hand, and very often the brain of
the House. Freed from the very great inconvenience of numbers, it can study a
question, obtain full information, and put the proposed legislation into shape
for final action" (cited in MacNeil, 1963, p. 149). A third important aspect
of committee power is proposal power. Although employed only occasionally

1n the very first Congresses, the practice of referring bills to a standing
committee'-and not debating them 1n the full House until reported by that

committee evolved during the period of the Clay speakership (1811-1825).

By 1825 1t had become standard operating procedure in the House; and in the

twentieth century, with rare exception, bills originate in committee.

Taking some liberties, then, we may describe the foundation of committee
power as consisting of gatekeeping, information advantage, and proposal power.
Underlying these Is a system of deference and reciprocity, according to which
legislators defer to committee members by granting them extraordinary and
differential powers in their respective policy jurisdictions.

What is amazing about these foundations of committee power is that
nowhere are they carved in granite. Committees, as an empirical matter, are
veto groups which may choose to keep the gates closed on a particular bill.
But parliamentary majorities have recourse to mechanisms by which to pry the
gates open, the discharge petition being only the most obvious. Why, then, do
parliamentary majorities only rarely resort to such alternatives? That is,

why does the system of deference to committee veto judgments survive?
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Likewise, the question of survival arises concerning Information
advantage and proposal power. As empirical matters, these are robust
regularities. Yet the Speaker of a contemporary Congress is relatively
free to break any alleged monopoly of proposal power held by conmittees
thlrough his right of recognition in House proceedings, his referral powers, :
and his power to create ad hoc and select committees for specific purposes
And the growth of the Congressional staff system, in combination with the
external contributions tq Information and expertise from the lobbyist denizens
of Washington's "K Street Corridor," serves to mitigate the alleged
informational advantages of committees.

Several reasons may be put forward to explain how a cooperative system of
reciprocated deference is sustained. The first, and least persuasive, is that _‘I
no one ever has any reason to challenge it. The committee system and its

division-of-labor, it might be_alleged, are so successful in parceling
business that anyone interested in a particular subject easily obtains
nembership on the committee that deals with it. In such a system, no member
with substantial interest in a subject matter is excluded from the committee
responsible for it. Under these circumstances, deference becomes
self-enforcing since there are no incentives to upset the apple-cart.
Heedless to say, this explanation denies or ignores interdependence among
policy areas,' fiscal dependencies, and th-e prospect that some issues, e.g.
military preparedness, tax legislation, health policy, are not amenable to
a neat division-of-labor arrangement because their ‘incidences are both

substantial and pervasive.

A second, related rationale to explain deference is not so sweeping.
It suggests that while the partitioning of business and of members, and the
joining up of the former with the interests of the latter, are not perfect,
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it nevertheless is sufficient to discourage violations of reciprocity.®

This view, recently popularized in a more general setting by Axelrod (1984).
conceives of the long-term advantages of deference outweighing the occasional
short-term disappointments so that, despite the latter, individuals will not

wish to jeopardize the former (see Calvert, 1984).

In sum, these arguments claim that the benefits to be secured by
violating deference and challenging a committee are either small (as in the
first rationale) or not worth the costs (as in the second rationale). In
discussing the Infrequency of successful challenges to committee actions,
Bryce (1893, p. 158) makes precisely this point:

...these expedients [resuscitating or restoring a bill
otherwise manhandled by a committee] rarely succeed,
for few are the measures which excite sufficient
interest to induce an impatient and over-burdened
assembly to take additional work upon its oamn shoulders
or to overrule the decision of a committee.

We believe these rationales are incomplete and that their premises are

" not always plausible. There are, first of all, too many opportunities in

which it is worthwhile to oppose (or to be seen to oppose) committee positions
(Heingast and Marshall, 1985). The terms of deference to com'mittees,
secondly, are extremely vague. Third, the behavioral forns which violations
may take range from minor opposition (say, going on record as having some
doubts about a committee bill) to major revolt (introducing a "killer
amendment” (;r initiating a discharge petition). In short, the concepts of
reciprocity and deference are at best convenient terms of discourse. Their
very vagueness, combined with what we believe are frequent and compelling
occasions in which a legislator will not wish to honor them, greatly reduces

the power of self-enforcement as an explanation of committee power.



The paradox of committee power remains.. Empirically, committees are
powerful ~ as veto groups, as repositories of expertise, as policy incubators
and proposers. Self-enforcing reciprocity nay account for sore exercises of
power by committees, but it is insufficient to the task of accounting for a
more general deference to committees. Put differently, the idea of deference
as a form of ex ante institutional bargain among legislators cannot account
for the disproportionate influence of committees in their -respec'tive
jurisdictions because it cannot explain away the temptations to defect from
the bargain.

To be persuasive, then, deference, as a self-enforcing characteristic of
committee power, must be joined with more explicit enforcement mechanisms.
We discuss three such mechanisms that committees. employ to bolster their
institutional infldence: (1) punishment, (2) ex ante defensive behavior, .
and (3) ex post defensive behavior. .

’ C_ommittees mey discourage opposition to their actions (nonactions) by
developing a reputation for punishing those who oppose it. The current
chairman of the House Ways and Means Committee, a Chicago machine Democrat .
vyho knows how to keep score, was once reported to have said of a particularly’
obstructionist colleégue, "l wouldn't support anything he wanted, even if the

deal was for everlasting happiness."*

_ There is also the now classic story of
the efforts by Senator James Buckley of Mawv York to reduce the scale of the
nefarious Omnibus Rivers and Harbors Bill. He introduced fifty ammexdmais
striking a project from each of the fifty states. The Chairman of the Senate
Public Works Committee supported, and the Sendte approved, only one of these
amendments - the one striking a project from the state of New York! Thesé

anecdotes aside, it would appear that the capacity to punish, and the general

use of a tit-for-tat strategy® by the connittee, provides precisely the basis
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for the emergence of cooperative relationships between a committee and the
rest of the parent chamber so elegantly described by Axelrod (1981, 1984).
'This explanation, in our view, is most convincing in the distributive
politics realm in which the following conditions are satisfied: (i) the
committeg's bills are of significance to a substantial number of legislators,

(ii) they are disaggregatable by legislator, and (iii) they are introduced on

a regular basis. The first condition requires that there be some prospect for

punishing any given legislator on a dimension of salience to him and his
district — a condition violated by some highly specialized committees like
Agriculture or Merchant Marines and Fisheries. The second requires that the
means to punish are available so that threats are crédible. The .third
requires that occasions to punish are readily available. While the
"distributive tendency" '(Stockman, 1975) is increasingly a property of
congressional legislation, it is our sense that the punishment mechanism p'Iays
the most significant role in the affairs of committees like Appropriations,
Hays and Means, Public Works, Interior, and Judiciary.® For_many committees,
punishment of this sort is available only in blunt form, if it is available
at all. .

A committee may ihduce cooperative, deferential behavior not only by
(threats of) ex post punishment hut also by ex ante accommodation. Surely
a committee tries’ to anticipate what will pass its chamber when putting a
proposal together. Similarly, it will weigh reactions to it-s killing a bill
before actually doing so. Such anticipatory behavior, however, is hardly a
basis for committee power but rather is an indication of its limitations.
There are other non-committee groups that share veto power with a committee
and mey use that power against committee proposals. Majorities mey "veto"
conmittee bills by voting them down. The Rules Committee in the House nay
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refuse_ to grant a rule for a comfittee bill, thereby scuttling 1t. The
Speaker may use his power to schedule legislation and to control debate In
ways detrimental to the prospects of a committee bill. A small group of
senators in the U.S. Senate mey engage in filibuster and other forms of
obstruction. Any. individual senator mey refuse unanimous consent to
procedures which would expedite passage of a committee bill. In short,
veto groups are pervasive in legislatures, with committees but one kind.
Consequently, ex ante defensive behavior by committees, necessary tﬁo_ugh it
may be owing to the existence of other veto groups, cannot be regarded as an
influence mechanism; rather it constitutes a. recognition of the influence of
others. . . )

Having greatly qualified the significance of reciprocity and deference
as explanations of committee power, we have sought more explicit enforcement
nechanisms. We acknowledge a role for ex post punishment and ex ante
defensive behavior. But neither strikes us as an entirely satisfactory
enforcement mechanism, either because the conditions for its use are not met
in all circumstances or because it accommodates the interest of others rather
than enforcing a committee’s oamn desires. There is, however, a third
mechanism with which a committee maintains its dominance as veto group and
primary policy proposer in its jurisdiction: ex post defensive behavior. He
believe this, the most potent enforcement mechanism, is the least understood

or appreciated.

Suppose a committee possessed an _ex post veto. Suppose that having
molded a bill and reported it to its chamber, ;nd having allowed its chamber
to "work its will,” a committee could then determine whether to allow the bill
(as amended, if amended) to become law (or, in a bicameral setting, to be_-

transmitted to the other chamber). The ex post veto, we assert, is sufficient

to rake gatekeeping and proposal power effective, even though they are

nowhere part of the formal rules and appear to most observers to be the

product of nothing more than informal reciprocity arrangements.
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Consider gatekeeping first and suppose sore legislative majority could,
by a discharge petition or some other bullyboy tactic,.threaten to pry the
gates open. If there were an ex post committee veto, thén (aside from
symbolic position-taking) there would be little point to this sort of
exercise. The ex post veto ensures that nothing disapproved of by a decisi\-/e
committee majority will obtain final passage. Indeed, the history of the
discharge petition suggeéts precisely this. Even on those relatively rare
occasions when a discharge petition obtained the necessary suppoft (218
signatories), the bill of which the committee was discharged almost never
became law.

Consider nov proposal power and, in particular, imagine a major amendment
to a committee proposal favored by a chamber majority but opposed by a
committee majority. The amendment might or night not pass, but surely a
consideration of even its most ardent proponents would be whether the
amendment were so distasteful to the committee that it triggered an ex post
veto. The existence of' an ex post veto would encourage the amendment
proponents to work out a deal in advance with the committee, would lead to
a pattern in which most successful amendments were supported by a committee
majority as well as a chamber majority and, in those few instances where
anticipation did not discourage amendments obnoxious to the committee, would

-

trigger such a veto.

The ex post veto mey take several different forms which are more or less

discriminating. Among the least discriminating is veto-by-withdrawal. Some

legislatures permit a committee to withdraw or recommit a bill with which It
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is displeased. Whether this is an automatic prerogative of a committee, or

requires unanimous consent, majority approval, or the permission of the

presiding officer, 1t is a relatively crude farm of veto because it sinks the .

entire bf11. A more discriminating form of veto 1§ veto-by-disuembel;ment.

Here a committee may veto the offending portion of a bi11, leaving the
remainder fntact or possibly even restoring the amended portion to its
original state. An approximation of this latter form of ex post veto is, we
believe, Institutionalized in the way the chambers of a bicameral legfslature
resolve differences -- the conference comnittee process.

In the remainder of this paper we explore, in an analytical fashfon,
the ex post veto as the enforcement mechanism that allows reciprocity and
deference to work smoothly. We believe it clarifies and explafns in a
conpe‘liing' fashion why varfous forws of cooperation work in Tegislatures such

as the U.5. Congress despite their transparent fragility and vulnerability.

2. Eeneral Framework

Me employ the weli-known spatial model of committee decisions, so let
us here briefly review fts central ingredients. The legislature consists of
n agents, NH={1,...,n}; each possessing well-defined preferences (continuous
and strictly quasi-convex} over the points of an m-dimenstonal Euclidean

space, We assume the space is partitioned into policy Jurisdictions: X,

a k-dimensiona) subspace’ of R®, {5 2 typical jurfsdiction. Similarly, we
asseme K is partitioned into committees, with C < N the committee whose
Jurisdiction 15 X. We shall assume that agedt preferences are separable by
Jurisdiction so that we may focus exclusively on X. Thus, fn X, agent § has
1deal point x; and his preferences are representable by strictly convex

{nditference contours.” For any xeX, agent i's preferred-to set s defined as
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Pilx) = {(x'eX}x' > x},
where >; is {'s preference relation. Pjix} s sioply the convex set bounded
by 1's indifference curve through x; it contains all the points preferred by
{f to x. If B is the class of decisive majority coalitions, so that AeD means
|A] > nfz, tﬁen we may define the win set of x as

M(x) = {x'|x' >; x for all izA for some AeD}
" po fon 1R
In words, Wix) is the set of alternatives in X that coemand majority
support over x. Finally, we denote a distinguished point, x0eX, as the
status quo.

We note in passing the best known characteristic of the spatfal pure
majority vule model we have just descridbed: For “almost every” configuration
of preferences, and any xeX, Wix) # ¢. That 15, except under Wighly unusual
circumstances, no alternative is unbeatabie, This property of win sets
insures that certain sets we describe below are nonempty. -

We endow the committee € in Jurisdiction X with certain agenda powers.
Fhroughtut we assume that ¢ {s a monopoly gatekeeper 1n X. No change fn x0

way transpire unless C comes forth with a proposal.® That 1s, ¢ has ex ante
veto r. . *

€ is said to have monopoly proposal power {f and only if:

{1) Changes in x0 must first be proposed by €, and
{2) Mo modifications in [amendwents of) a proposal from C

are {n order.

Moncpoly proposal power is proposal power under a closed rule, so that C may

present the full legisiature with "take-4t-or-Teave-1t" proposals. A weaker
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form of proposal power 1s initiation power. C is sald to have monopoly
inftfation |:;ower if and only if;

{1) Changes in x? must first be proposed by ¢ (as in monopoly

proposal power}, but

{2} Once a proposal is made by C, competing proposals {normally

in the form of amendments to C's proposal) may be offered
by others. _
Monopoly initiation power is proposal power under an open rule.

Finally, 2 committee which may withdraw one of jts proposals after it has
undergone modification on the floor, or which is empowered to modify further
or reject such propesals in some other forum (say, in a2 conférence proceeding
with {ts counterpart fn the other chamber of a bicameral legislature), {s said{
to possess ex post veto power,

In describing the various agenda powers of committees, we have fn mind 2
specific sequence of decision makfng in X. TInitially, x© is the state of the
world. 1f, for some xeX, 1t is the case that X ¢ Pc{x0),9 then C may exercise
1ts ex ante veto and keep the gates closed, §.¢., not propose x. 1If C |
possesses monopoly proposal power, then 1t may propese an x € Pe{x9],
constrained only by what will pass the entire chamber, f.e., ¥W{x%), Indeed,
onder the closed rule, 1t wi1l ordinarily propose an x possessing the property
that, for no other x'e Pc{x% n W(x0), 1s it the case that x'e Pelx). That
s, under the condition q__f *take-it-or-leave-it" offers, ¢ will pick the x
that §5 a maxima) element of Pc{x0) n W(x9},

If, on the other hand, C possesses only wmonopoly initiation power, 1t
finds 1tself in an ambiguous sltua.tion. of course, it can always keep the
gates ¢losed, mafntaining x®, Should 1t open the gates by proposing some
xeP(x0) 0 W(x0), however, 1t is entirely possible that x will be amended,

-13-

and that tr;e final outcome x'eW(x0) will have the property that x* g P.{x%),
Thus, by openfng the gates the committee could get "rolled” on the fioor and
made warse off than 1t would have been had it kept the gates ¢losed {Denzau
and Mackay, 1983), If, however, C has an ex post veto, then ft could protect
{ise1f from getting rolled on the floor lor restore the status quo §f 1t
should happen} and it can influence the strategic moves of agents at earifer
stages of the process.' )

in our thinking about the institutional 'foundations of committee power,
we place great weight on the Implications of sequencing. A committee with
only the power to move first -- by opening the gates or keeping them closed --
essentially possesses only blocking power. Once f% opens the gates almost
anything can happen,10 and the committee s virtually powerless to alter the
subsequent path. In contrast, a committee with powers at subsequent stages,
especially the peniitimate stage, not only affects the subsequent outcome but
also 1nfluences the antecedent actions of others by conditioning thelr beliefs

and expectations.

3. Rolling the Committee: Limitations of Gatekeeping and Inftiation Power

To provide more precise intuftion, we develop an example which i1lustrates
committee power under various proposal and vete conditions. Figure 1A presents
a threé-person legislature, operating in a two-dimensional Jurisdiction by
majority rule. I Agent 3 has various committee powers. The points ﬁq, xg, and
x3 are agent 1deal points and, to simplify the figure, we place the status quo,
%9, on the 1-3 contract Jocus; our argument dves not depend on this feature.
The set H(x®) consists of two “petals® which are composed of the points
preferred to x® by (1,2} and {2,3), respectively.
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Ex ante veto power alone 1s strictly a defensive tool. If xC lies close Thus, meither gatekeeping nor monopoly initiation power confers much .

to x3, then the committee can prevent subsequent change by blocking any . control over its jurisdiction to a committee. Of course, if a committee

proposal. Figure 1B has the same set-up as in Figure 1A along with various possessed monopoly proposal power, then 1t could contrel the future course

motions -- B, A}, Az, A3. We have also fdentified both H(xO} and W(3). At of events 1n its Jurisdiction. Under these circumstances, in which &

x% a motion 1ike Ajed{x®) can be denied access to the agenda by the committee take-it-or-leave-it proposal may be wade, the only time a proposal would not

{ thereby frustrating the preferences of a majority). Should the committee not be forthcoming is if the status quo were the committee's most-preferred

exercise its ex ante veto on a motion like B {since BeP.(x%)), it foregoes any policy, f.e., no proposal 1f &nd only 1f PcixC) = ¢, In a1l other Instances,

future influence on the course of events. In particular, the point A) could ’ the comittee will propose the most-preferved element of W{x®}).

now very easily be the final outcome. Once the gates are opened with the We have shown how 1imited gatekeeping and initiation power

motion B, smendwents 1fke Aj are in order and, in this example, are as Instruments of committee control. The former is -essentially negative

A eMiB) n HWix9). Thus, any pofint in the shaded region of Figure 1B, like AL, and the latter provides no guarantees unless expanded to proscri.be an

{
could result since all such polnts defeat both B and x® in majority contests. amendments to or modifications of comeittee proposals. Inasmuch as we rarely

(¥e assume here the “amendment procedure" according to which an agenda encounter 1egis'lature's, empirically, that prohibit modifications of committee

consisting of x0, some bI17 B, and amendments Aj,...,A¢ are voted in pairwise proposals, we are left with the conclusion that cowmittee power {s essentially

fashion 1n reverse order with the losing alternative deleted.) In sum, the ex negative. Any attempt by the committee to promote positive changes in the

ante veto is a defensive tool and, while 1t might be valuable to the commities

because 6f its poatential threat value, it canmot assure committees very much.
Joining monopoly initiation powers to the ex ante veto does not improve
matters much for the éomittee. Inttiation power allows the committee to
propose points 1ike BePc{x®). But such bills, once proposed, take on a life
of their own over which the committee has 1ittle subsequent control {but see
section 5). Indeed, as ue have just seen, B is vulnerable to an amendment

ke Ay, since Ay can beat B (AjeW(B)) and then it can defeat the status quo

{heilx0}), since A ¢ Pelx0), a committee proposal can lead to & decline §n -

committee welfare precisely because the committee has no future control once

1t opens the gates.ll

15«

status quo {nvariably results in the posstbility of a decline in committee
welfare. For any committee bill, B, that is, it 1s "almost always® the case
that W(B) N W(x®) ¢ ¢ (i.e., committee bills are vulnerable to amendment);
however, because W(B) n W(x®} ¢ Pc{x®), amended committee bi11s may leave the
comnittee worse off. In short, once the committee opens the gates, it risks
getting rolled on the floor.

Before jomping to the conclusion that it §s inevitable that a committee
will get rolled if it opens the gates, it is.necessary to make some finer
distinctions, Except under very unusual circumstances, it will be the case
that W(B} n W(x®) # ¢, That is, 1t 13 almost always the case that no matter
what proposal, B, a committee offers, there are successful modifications to

it that may be offet"ed and theve are agents with the incentive to do so.
~16-



However, such modifications need not harm the conmittee. 1n Figure IC it may
be seen that [N(B} A M{x9)1 n Pc(x®) 1s nonempty. The two shaded regions ‘-
comprise the Yocus of modifications in B which both pass the legislature ;'md ‘
Teave the committee better off than with xO. An amendment Mke Ay will stil)
be opposed by the committee (sfnce Az ¢ Po(B)) but fs nevertheless an
improvement over x® {in the comittee's preferences (Ag € Pc(x®)}. An amend-
ment Vike Ag will actually be supported by the committee (A5 e Po(B) n Pe{x0}).
Thus, 1t §s entirely possible for a committee with gatekeeping and initiatfon
powers to enhance its welfare, even in the sbsence of monopoly proposal power.
But there is nothing inevitable about it. While a commitiee might actively
promote and support modifications 11ke Ag, and ultimately accept mdification?
Yike Ay, there s nothing to prevent amendments Vike Ay and there are strong
Sncentives on the part of majority coalftions 1ike (1,2} to push for them.

4. Ex Post Veto Power

Suppose now that a committee possessed ex post veto power in additfon to
gatekeeping and initiation powers. Once {t has opened thehgates and made a
proposal, and after the legislature has worked its will, sither accepting the
proposal or modifying it in some germane fashion, the committee now may efther
sanction the final product or restors the status quo, x8. A committee with an
ex post veto possesses the power to protect 1iself against welfare-reducing
changes fn the status quo. The ex post veto shares with the ex ante veto this
defensive property. But becaust of its position in the sequence of decision
waking, the ex post veto confers “offensive" Ttapabilities as well. Coming
Tast in the sequence, it affects prior beliefs and behavior of other agents,

In Figure 18 suppose committee bil) B stimulates the Floor amendrent 4.
As noted earlier, A) ¢ WB) n W{x%), with Mr. 1 and Mr. 2 preferring it both
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to B and vo x%. However, Ay ¢ P.(x%) so with the ex post veto, if Ay passes
then the committee will reinstate x0, A vote for Aj, then, is in reality a
vote to mafntain the status quo. But both 2 and 3 prefer B to x0, Thus,
despite his nominal preference for A; over 8, Mr. 2 finds the prospect of
an ex post veto a credible threat and joins with 3 in defeating a7 such
amendments 1ike Aj. In short, while an agent Tike 1 has every incentive to
move an amendment Tike Ap again'st B, sophisticated calculation induced by
ex post veto power leads 2 to depart from his nominal preference for Ay and
vote agafnst {t.

The ex post veto fnsures that the Fina) outcome will- efther be x0 or an
element of Pp{x®}. It therefore protects a committee from being rol‘leﬁ on the
floor. One would expect, as a consequence of ex post veto power, that many
amendments mina!ly'supported by legislative majorities will not pass on the
floor if they are opposed by a committee majority. Such is the case for all
amendments in the one shaded i:et.a] of Figure 1B containing Aj. Opposed by the
comnittee, such amendments will be voted down by sophisticated majorfities.

- ‘The ex past veto does not protect against amendments {n the sha&eﬁ
regfons containing Aq and Ag (see Figure 1C), because the veto threat is o
longer credible there. Thus, some amendments {1ike A4) will pass despite
comn] ttee opposition, and others [Vike Ag) will pass with committee support.
That these amendments turn ost to be nonproblematical for committees in
practice depends on a broader interpretation of ex post veto power. We
discuss this further in section 6.

There is one aspect of behavior induced by credible threats of ex post
veto {such as the case of Aj} that bears further discussion. As we related in
the introductory section, much §s made in the congressional 1iterature of a
system of reciprocated deference. According to this view, noncommittee
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merbers defer to committee preferences in the latter's jurisdiction in

exchange for reciprocated deference in other jurisdictions. Emp'irfcaﬂy there '

3% much to justify this view. Yet {t is an undiscriminating view lacking in
any exptanatory featl.-lres. is deference unqualified and honored always and
everywhere? Hhy is deference practiced at all? Our predictions .are more
discriminating and more adequately explain this particular aspect of deference
{or 5ts appearance). In the case of ap amendment like Ay, Wr. 2 may appear 1o
defer to tlhe compittee by voting against the amendment desplite a sincere
preference for {t; Indeed, Mr. 2 may ratiomalize his own behavior in this way.
Thus, one might wish to label this behavior “deference.” But {t should be

- glear that 1t is deference to the ex post veto power of the comfittee, not

deference to expertise or an instance of reciprocal cooperation. In the

absence of an ex past veto, we would not always expect to see deference by

HMr. 2; rather, 1f the committee opened the gates in the first place, we would
expect to see 1 and 2 support an amendment 1fke A, likewise, even with an ex
post veto, there are some amendments to a comml ttee bill {even some opposed by

the cnmui;‘.tee] for which no deference at all will be observed, An asmendment

" Tike Ay, for example, will find majority support and no deference because the

veto threat 15 not credible here. In our view, deference {s endogenous, {s
not everywhere applicable, and is most usefully thought of as a reflection of
the strategic character of a sitvation, It is a property of a sequential
equilibrivn (Kreps and Hi“iscm. 1982},

In this 1ight, the anomaly begging for exfhnation {5 not tir, 2's
counterintuitive, seeningly deferentfal behavior, but rather why motions 1ike
Ay are ever pade in the first p]ace. We can allude to the symbolic "positvion
taking" of Hr. 1 ¥n roving Ay, but this is surely not a wery deep explamation,
A more promising view incorporates the fact that agents, like fir, 2, may not
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always be fn a position to vote strategically {Denzau, Riker, and Shepsle,
1985). In moving Ay, Mr. 1 seeks to defeat B with a “kilTer amendment” that he
knows will uwltimately trigger a veto and the velnstatement of x0. He exploits
Mr. 2's inability to cast a strategic (read: “deferential™) vote. In any
event, when Ay is moved and defeated, we believe strategic recognition of the
ex post veto is an explanation superior to arguments about deference.

The discharge petition may be thought of In very similar terms. Imagine a
bi11 1ike Ay assigned to the committee of Figure IB. Clearly, its disposition
fs to keep the gates closed and not report Ay, Since Ay e W{x®), a majority
night seek to "discharge” the comufttee of 1ts Jurisdiction over this b1,
Assemblies 1ike the House of Representatives have mechanisms of this sort in
thetr rules, But ihey are rarely resorted to, and even when they are employed,
they rarely result {n law. The ex post veto provides an explanation.
Discharge petitions are rarely worth the effort because of the strategic
realities. While they get around the ex ante veto, they do not affect the ex
post veto. 50 long as the comittee gets to take 2 crack at the b1} after its
chamber has worked its will, it {s in a strong position to affect the course of
jts chamber's deliberations. Once again, §t is strategic calculation, not
deference, that provides the more compelling exp\anation;lz

We describe the manner in which the ex post veto 15 fnstitutionalized in
many l1egislatures in section 6. First, however, we examine how that veto and
the general sequence of decisfon-making provide the committee with strategic

management opportunities.

§. Comaittee Management of the Amendment Process
The various forms of the open rule which govern most committee bilis
a1low non-commfttee members opportunities to alter comuittee proposals, often

in slgﬁificant ways. As we have shown, there are nearly always amendwents
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that beat the comm{ttee bil), beat the status quo, and avoid the committee's
ex past veto, That s, the condition
' H(B) N H(x0} N P(x0) # *)

¢ almost always satisfied. The amendment process, therefore, appears to
provide ample opportunities for non-committee members to alter committee :
proposals and, in so doing, to extract considerable advantage at the
committee’s expense. Actual practice in Congress is tn accord with these )
opportunitfes: most pr;:posals brought to the floor under the open rule are
amended [see, for example, Bach, 1985), -

It may appear to some that comnittee power 15 compromwised precisely
Jbecause committee proposals are subjected to so much alteration. From our
standpoint, this judgment {s inappropriate. While non-comnittee members have t

much to gain from amending committee propesals, so do committee members! To

understand this we must take the view that, from the committee’s standpoint, a
bi11 brought to the floor is an 1ns1£runent toward a desfred policy end, not an
end in 1tself. Hence, the simple observation that proposed bills are amended
tells us nothing ai:out whether comsittees are' pade worse off by 1;he process.
Starting with the premise of a bi1l as an instrument, we provide an
exanple of a comml ttee; using its proposal pﬁmr in combination with 1ts '
management of the amendment process to further its own tnterests. To see
this, we reproduce {n Figure 2 the sftuation portrayed in Figure 1. MHere, the
committee has brought 18 proposal, B, to the floor. To simplify the
situation, suppose that the major opposition to the committee arises from
Mr. 2. How, 1f the committee offers no anend;ents, Wr. 2 will devise 2
substitute bill, §, proposing the best alternative according to his own
{nterests, sublect to being an element of the set given in condition (*). The

end result fs the outcome labeled S in Figure 2. Notice that this substitute
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{which defeats the bil7, replaces the status quo, and will pet trigger am ex
post veto) is less preferred by the committee than its own proposal, B. HMore
importantly, Tt leaves the committes just barely indifferent between S and xO.
Hr. 2, on the other hand, is considerably better off with 5 than with either
8 or x®. Paradoxically, Hr, 2 has extracted &1t the rents from the sitvation,
leaving none for the committee. TYhis {s hardly an instance of comnittee
dominance in the Tegislative process. _

But now suppose that, instead of opening the floor to amendments from
others, the committee is permitted to manage the flow of amendments on the
filoor, perhaps offering some of its own., In Figure 3, we begin with the same
status quo, x9, and proposed bi111, B8, as in Figure 2. MNotice uhaf happens if
the comi tiee, 1tself, seeks to perfect 1ts proposal beforé allosing Hr. 2
to move his substitute, In particular, suppose the committee of fers the
anendment A, which 1t prefers both to the bill and to the status que, Mr, 2
must now find a substitute amendment that, in addition to belonging to the set
in condition (*}, also beats A. The new reglon of feasible amendments is
depicted as the small, boldly outlined shaded area in Figire 3, HNotice even
before we know Mr. 2's choice, that every possible amendment in tﬁis region is
preferred by the committee to both the original bil11, B, and to the status quo,
After the conmittee moves emendeent A, the best Mr. 2 can do 13 propose §°,
Hence, the power to bring forth both proposals and amendments, and to affect
the order in which they are considered, can be of considerable strategic
advantage to conmi ttees,

To see this advantage from another perspective, svppose instead that
the commi ttee simply moves A as 1ts origina? bil1) {labeled B' in Figure 4).
What happens now? Iir, 2's best response 1s to move §, his most preferred
alternative among those feasible, But once again, he has extracted all the
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rents: the committee is just indifferent between S and x°.

Thus, management of the amendment process, heretofore rarely studied,
appears to be an important strategic device. Combined with using the original
bill as an instrument, management of the amendment process appears to allow
committees to-manipulate the agenda process to their advantage. In so doing,
committee members are better off than if they at;,t sincerely or naively by
proposing their most desired alternative and then allowing amendments.

This argument suggests a number of empirical possibilities. First-,
committee bills, under the open rule, will often t;e amended, and the

.committee, itself, will participate in the process by offering its own
amendments. Second, committees may not seek to protect their bills by fighting
off amendments of others. As the abstract example of this setting"’
demonstrates, there are situations in which a committee both anticipates and
supports amendments proposed by others.

He have.not.collected data on how committee bills fare on the floor.
However, data provided by Hall and Evans (1985) on how subcomnittee bills fare
at the Eqrﬁmittee level indicate the type of effects our perspective suggests
and, further, the kind of data necessary for a more appropriate Investigation.
Table 1 summarizes the amending action in the full committee meetings of
subcommittee bills for three different House committees. Agriculture, Banking
and Urban .Affairs, and Education and Labor. Amendments ‘are proposed for the
typical bill, with a succe'lssful rate of passage varying from 56.8? (BSUA) to
79.21 (ESL). More important, however, is the evidence in ']'able 2 clearly
showing that "subcommittee members themselves are responsible for most of the
amending that takes place at the full committee" (Hall and Evans, p. 5).
Moreover, the success rate of amendnents offered by subcommittee members is
consistently higher than that for amendments offered by non-members.
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Another aspect of (sub)committee dominance of the amendment process 1s
revealed by the data from Bach's (1985) study of amendnents to appropriations-
bills. In Table 3, we summarize his data for 1973-82 on the fate of
amendments to appropriations measures on the floor of the House depending
upon whether they were supported or opposed by the subcommittee chairman.
Amendments supported by the chairman had a chance of passing that is over
three times greater than amendments he opposed. Those he supported passed
81% of the time while those he opposed passed only 26% of the time.

From these two studies we conclude that: (1) committee and subcommittee
members are active in managing the amendment process, both in committee and on
the floor; (2) their success rates are higher than non-(sub)committee members;
and, consequently, (3) the amount of amendment activity should not be taken
as evidence of committees getting rolled because it nay instead represent the
successful strategic management of the legislative process in an open-rule
environment. These conclusions are tentative. Unlike the results in the
preceding and the following section, we do not know whether the results from
the abstract example explored in this section are re‘presentative. Similarly,
the empirical studies of Bach and of Hall and Evans constitute only a modest
beginning toward testing our hypotheses. Nonetheless, the analysis is
sufficiently plausible to challenge the view that the proliferation of floor

amendments necessarily signals a decline in committee power.*?

6. Institutionalization of the Ex Post Veto: Conference Committees

As we have just seen, in the presence of an ex post veto committees are
able to manage their bills on the floor, making strategic use of the amendment
process. This is not, however, the only effect of the ex post veto. To see
how it enlarges the strategic possibilities of a committee, we turn now to the

Institution of the conference.
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In the United States Congress, as in most state legislatures, a bill rmust

pass both chambers of the legislature in precisely the same form before 1t
may be sent to the chief executive for his signature. Should a bill pass in
different forms in the two chanbers, a process is set in motion to reconcile
differences.* After the second chanber has acted on a bill, the first
chanber may -"recede" fromits version and "concur” in the version that passed
the second chamber. If, instead, the first chanber "insists” on its original
version (or "recedes and concurs” with an additional amendment), the second
chamber may then recede and concur (either in the first chamber's original
bill or In the first chamber's subsequently anmended version of the second
chanber's version). O it may, in turn, recede and concur with still

addi tional amendnents, putting the ball back in the first chanber's court.
This process, known as "nessaging between the chambers," can continue
indefinitely. However, once a stage of disagreement is reached in which each
chanber "insists" on a different version of the bill, then one chanber
petitions for a conference and the other chanber agrees to the petition.
Vhile as many as three-fourths of all public laws manage to avoid the
conference stage, nearly all major bills —appropriations, . revenue, and

important authorizations —end up in conference.

There is now a considerable body of rules and comentary on conference

proceedings. *°

Conferees of each chanber (also called "managers") are
appointed by the presiding officer; virtually without exception these
appointnents come from the conmittees of jurisdiction at the suggestion of
those committees' chairnen (some evidence is provided bel ow). Cccasionally an
addi tional conferee 1s appointed to represent a particular amendment that the

presiding officer believes will not otherwise be fairly represented (like Al

- 25-

n Figure 1); but even in this exceptional case, the views of the committee
chairmen are dominant. The conferees from each chamber seek to resolve
differences in the respective bills, and an agreement is said to be reached
when a majority of each delegation signs the conference report.16 1f a
majority of efther refuses, an ex post veto will be said to have been
exercised. If both sign, the report and accompanying bil1l containing the
agreement are brought back to each chaber to be voted up or down (no
amendments are in order), That is, the conference report {s considered under
a closed rule as a take-{t-or-leave-it proposal.

The conference procedure, described {n simplified fashion In the
preceding paragraph, thus does two things. First, it institutionalizes the
ex post veto and, as described in the previous sections, gives credibility
to the committee during floor deliberations in {ts chamber. Second, to the
extent that there is some discretion on the part of conferees on the terms
to which they may agree {see below}, the take-it-or-leave-it treatment of
conference reports confers additional power on the comittee. It 1s to this
latter consideration that we now proceed. -

We begin with the jurisdfction X, which we assume {s comwon to- both the

House and the Senate, and the status quo x%eX., Four sets in X ave of interest:

f. Wyix%): win set of x© in House
if. Wglx9): win set of x0 in Senate
111, Pyix0): preferred-to set of x0 of House committee

fv. Pgix%: preferred-to set of xO of Senate committee

We have already seen from Figure 1 that the final outcome must be an element
of Wy(x?). House majorities constrain changes fn x°. Likewise, in the Senate

Wg(x®) is a constraint set.’ To pass, therefore, the conference outceome must
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either be an element of F(x0) = Wylx®) n Wslx®), or, fafling any agreement, x©
ftself. The latter may be imposed by elther conference delegat_ion {which we -
assume to be the relevant legislative committee in each chamber) if a proposeﬁ'
settlement is not an element of Py(x®) or Pg(x®), respectively. Thus, we

have, as a necessary condition for a change in X0, the following set inequality:
F(x®) n Py{x0) n Pg{x®) + 4. (**)

This condition may be violated, in which case x? is an equilfbrium, in a
number of obvious ways [some of which are more plausibie than others). First,
F{x% may be empty in which case no House and Senate majorities share points in
comaon preferred to the ‘status quo. Second,lPH(xf’i or P5{x%) may be empty,
indicating that x© s a committee Condorcet winner -tor jdeal point). Heither !
of these circumstances strikes us as a serjous possibility. Third, the
intersection of E{x0) with one of the comittee preferred-to sets may be empty,
a somewhat more 1ikely prospect. Fourth, and considerably more {nteresting,
x% may 11e on the contract Jocus between the two committees, fmplying
Pu(x®)  Pgix0) = 4. Finally, points commonly preferred to x® by the two
comittees may fail to Intersect with those commonly preferred by both
chambers. I

The ex post veto power of a committee follows from the fact that it
represents its chamber in conference proceedings and may refuse to agree to a
conference settlesent. {f the preferences for change of the House commitiee,
for fnstance, fall to intersect either with jts Senate cdunterpart

{PH(x0) 1 P5(x0) » 4} or with majoritarian constralats (Py(x0) n F(x0) = 4,
then {t will veto any change and mafintain x¢.17

We are not yet in a position to model conference proceedings explicitly
but on the basis of (**), there are some additional points to be made about
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the opportunities the conference mechanism presents te comnittees. So, assume
{**} holds. In Figure 5 we depict x?, F(x?), House and Senate committee 1dea)
points {HC and S5C, respectively), and the committee contract 1ocus‘

{Pylx) n Pgix) = 4). The latter curvé is heavily shaded where it has common
intersection with F{x0) n Puix®) n Pgix®). A¥so, we have indicaved the bills,
By and Bg, that have passed the respective chambers in different forms,
necessitating the conference.18 _

‘The respectjve conferees take F{x%) as a constraint and seek a negotiated
settlement, say B*, consistent with that constraint. This normally requires a
compromise fn which the preferences of each chamber {as reflected in By and
Bg, respectively) are to some degree sacrificed. Indeed, in Figure 5, the
comnitteas sacrifice as well, agreeing on an outcome less preferred to them
than their respective chamber’s bills, 'Different configurations of
prefe;'ences. however, need not have this property.

In the empirical 1iterature on conference committees, much {s made of who
"wins" in conference (Fenno, 1966; Fersjohn, 1975; Strom and .Rundquist. 19773
Yogler, 1970). Sometimes the outcome 1s 'c1asér to the House position,
sometimes closer to the Senate posittoh, and sometimes 1t entalls "splitting
the differences” between the chamber positions. From Figure 5 1t fs ¢lear
that such outcomes cannot be attributed entirely to relative bargaining skills

" or to which chamber acted first (explanations comson 1n the literature}. The

nonconvexity of F{x®) wmeans that sowe compromises are infeasible {they may lie
outside F(x9)). Moreover, the ultimate cospromise, B, may well 1fe closer to
one bill than to the other, or closer to l:me‘comi ttee's ideal than to the
other's. But once again this cannot be attributed entirely to relative
bargatning advantages since the relative Jocations of Fix®), Py(x?) and Pg(x®)
will restrict the feastble set of agreements. In Figure 5, 8" {s about
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equidistant from the Senate committee’s and the House comnittee’s ideal.
But it constitutes the best the House committee could hope for, given the .'
constraints, whereas the Senate might havé done better. In general, the
configuration of chamber preferences and of conferee preferences will
deteraine the feasibie bargaining range. : i
¥hile the task of modeling conference proceedings falls under the rubric
of future research, there are two more {usights we can offer: one on
equilibrium and the ather on comparative statics. 1In Figure §, 8* ts the
negotiated conference agreement (from Figure 5) between HC and SC. It 1ies on
thelr contract Tocus and 15 an element of.F[ x2) {not pfctured). There is no
reason, however, to belfeve that chamber majorfities are content with B®.
Stnce B*eF(x%), and since it comes back to each chamber under a closed rule, i
it will pass. But it {s entirely possible that FIB*) 2 4, as shown in Figure 6.
!Ionetl:leless, in these clrcumstances B* is now an equilibrium. Since
P“[B*i 0 Pg(B*} = ¢ (1.2., BY is on the HC-SC uI:ontrlact Tocus), conditfon (**}
is violated so that, despite clamoring from both chambers for change, none
will be forthconing. For every proposed change in 8"', at Yeast one of the
conference delegations will exercise {ts ex post veto. Any such proposal will
*dte in conference." ' '

Our model also ylelds jmportant comparative statics results. An
equilibriun point, i.e., a status quo point for which condition (**] is
violated, will be upse": f:y exogenous changes in comnittee compostition (but
not by changes in chamber composition not aff.ecting comnittee composition as
well}, lﬁ Figure §, if the Senate committee's {deal shifts from SC to SC', an
entirely new contract locus 15 traced out, and B* {s no '!onger in equilibrium,

This suggests two nonobvious comparative statics fmplicetions. First, the ex
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ante and ex post vetoes of commttees may neutralize even dramatic changes in
chanber conposition, slowing 1f not blunting altogether the tracking of policy
with popul ar preferences. Second, committee conposition changes, even if
restriét ed to only one chanbér, have a disequilibrating effect. Thus, as

Wi ngast and Horan (1983) discovered about the FTC, dramatic changes in the
conposition of the Senate oversight conmittee (with no concomitant changes on
the House side) in the 1970s were sufficient to set into notion a major change
inpolicy direction at the FTC. '

7. Conmittee Dominance of the Conference

In order for committees of jurisdiction to possess an ex post veto,
they nust doninate conference comittee delegations. n the basis of the
reports of early students of the subject (unfortunately, Wthout mich in tﬁe

way of supporting evidence), such dominance has been the case for more than

a century.®

Ve do not present a full-blown enpirical analysis here but, in
order to-gi ve sone veracity to our clains, we have examned all conferences
listed in the Congressional Index Service for 1981, 1982, and 1983. The
frequencies are given in Table 4 and represent those conferences that reached
successful conclusion (i.e., conferees cane to agreenent and transmttéd_a
report to their respective chanbers). 20

One last point needs to be made before reporting our evidence. A
consequence of 1970s reforms in the House, and of the |oose germaneness
restrictions in the Senate, is that many pieces o.f legislation are the
handi work of several conmittees 1n each chamber. A House bill, for exanple
m ght be amended in a nongernane manner by the Senate. Conferees are drawn
fromthe comittees of original jurisd‘i ction plus additional conferees to

deal (only) with the nongernene Senate anendment.? Alternatively, it is



occasionally the case in the House that the Speaker partitions a bill into
parts and commits these to different committees for hearings and mark-up
according to their respective jurisdictions. Again, conferees from all
relevant committees rake up the delegation.??

In Table 5 we present evidence on conference committee composition for
the conferences given in Table 4. For each year, by chamber and type of
legislation, we report the number of conferees who were not members qf the
committee(s) of jurisdiction. The data are crystal clear in their message.
On only one occasion in the three years was a member not sitting on the
Appropriations Committee of either chamber a commerce for an appropriations
bill. On only a handful of occasions (fewer than 1% of the time in the House;
about It of the time in the Senate) were noncommittee members. conferees for
legislative committee bills. And finally, on budget resolutions, only
members of the two Budget Committees were conferees.

A further perusal of the data on which Tables 4 and 5 are based yields
additional impressions, though we will not attach any quan;itative weight to

them here. First, it is amost always the case that the charman and the

ranking minority member of the full committee from which the bill originated -

serve on the conference. Second, it is extremely rare for a conlference to
produce an agreement to which these gentlemen are not signatorieé; it happens
on occasion (for example, Chairman Hatfield did not sign several Appro-
priations conference reports), but we hesitate to draw any conclusions from
these évents for they are likely to involve contextual details that are hot
available without in-depth study of-the particular cases'. Third, there is
considerable evidence that, in addition to full committee chair and ranking
minority member, the subcommittees responsible for the bill dominate the
N

conference delegation (see below for some additional details).
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Committee dominance at the conference stage is perhaps the most complete,
and certainly the most obvious in our data, in the area of appropriations.
Moreover, the decentralization to the subcommittee level that Fenno (1966)
described twenty years ago within each appropriations committee is clearly
evident at the conference stage as well. In Table 6 we display the evidence
for this claim for all appropriations measures (omnibus bills accepted) in
1981, 1982, and 1983. Subcommittee autonomy is said to be complete in
conference if their entire membérship (and only their membership) serveé as
managers. Subcommittees are _dominant when either one subcommittee member was
excluded from the conference, 6r a nonsubcofnmittee member was included. Since
the former circumstance may often arise with no political weight attached
(e.g., a Senator is out of town; a Representative is ill), and the latter
occurred on only a single occasion, most of the "dominant autonomy"
occurrences are hardly different from their "complete autonomy" counter-parts.
Finally, partial autonomy arises when more than one subcommittee member is
deleted from conference. As the evidence suggests, subcommittees of both
appropriations committees not-only take full responsibility within their
respective chambers for marking up appropriatiofls measures and managing them
on the floor. The gme (relatively small) group of legislators meeyé, year

after year, to hammer out a final compromise.

As a final bit of empirical corroboration, we have taken a sample of
conferences by legislative committees from the 1981-83 period to see the
extent to which the subcommittee autonomy evidenced in the appropriations
realm carries over to other types of legislation. The results appear in
Table 7. Of the 71 legislative committee conferences from the 1981-83 period
(see last row of Table‘4), we examined the composition of 27 to see the extent
to which the subcommittee of jurisdiction dominated the conference delegation.
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Since the year-to-year variations appear small, we report only the three year

totals. The evidence of subcommittee influence here, while not as overwhelming

as in the appropriations realm, is nevertheless considerable. In both
chambers, subcommittee members dominate the conference delegations. In the
House they constitute about 90S of the conferees; in the Senate, nearly %
of the conferees. More importantly, the median case is one in which the
conference delegation 1s drawn entirely from the subcommittee of
ju'risdiction.

Having mede a theoretical caée for the importance of the ex post veto
in the main sections of this paper, and for the conference committeé as the
institutional manifestation of this power, we have sought here to provide some
empirical evidence for committee and subcommittee dominance in contemporary '
conferences of the U.S. Congress. The composition of conferences is almost
universall'y committee-dominated (Table 5). Further, the decentralization to
subcommittees that has been observed more generally in the Congress extends
to the conference as well: subcommittees of the appropriations committees
universaliy dominate spending conferences (Table 6) and legislative
subcommittees afe only slightly less signifi‘cant in conferences on their

bills (Table 7).

8. Discussion

He have sought in this paper to offer a more discriminating notion of
committee veto power, to embed it in a decision-making sequence, and thereby
to provide a firmer explanatory foupdation for committee power than has been
provided heretofore. Qur theoretical examples and the accompanying figures
Illustrate the methodological tools and suggest the lines of what is a fairly

general argument. Of central importance is the role of sequence. It matters,
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for example, whether veto power comes first (as in gatekeeping) or at the
penultimate stage (as in confe(ence proceedings). An undiscriminating
treatment of committee agenaa power that fails to distinguish between
different sequential properties of that power is often misleading.

In emphasizing sequence and explicit enforcement.arréngements, we do
not intend to deprecate the ideas of self-enforcing agreements, implicit
cooperation, and deference that havg constituted traditional stock-in-trade
explanations for committee power. Surely, all Iof these operate. We wish to
qualify these traditional explanations, howevér, in several respects. First,
we point out that the domain over which mechanisms like implicit cooperation
operate nay not be as wide as is often claimed, especially in a body with
fluid™ participation.

Second, the difficulty in implementing a pattern of implicit cooperation,
even when all the actors might desire it, should not be underestimated. The
simple Prisoners' Dilemma game is but one example of how the structure of
incentives may frustrate such collective desires. In a legislature, actors
often are cross-pressured — interested, in principle, in cooperating in a
system of mutual deference, but inclined to avoid the occasional cost of such
behavior if the opportunity presents itself.

Third, our focus on ex post enforcement is in no way inconsistent with
the fact that many participants night themselves explain their behavior as
essentially deferential. It would not surprise us to find most legislators
saying, "Sure, | let those people over onl Education and Labor do pretty much
what they think 1s reasonable. And they do the same for us on Armed Services.
That's the way things_are done around here." He would only claim that’
"deference" labels a behavioral regularity; it does not explain it. The
theoretical question of interest is why that behavior is an equilibri.um. He
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have, 1n effect, sought to give deference a rational basis by embedding 1t
in the strategic realities produced by the sequence of decision Raking.

Much work, both theoretical and empirical, remains to be done. In the
body of this paper, we have only hinted at the. broader generality of our
argument. A first-order priority is to specify theoretical conditions more
explicitly and generally. Second, we need to understand committee strategies
better. What is the optimal mark-up vehicle that a committee takes to the
floor??® What amendments will committee members, themselves, seek to offer
on the floor? To what extent do committees (party leaders, backbenchers)
anticipate the conference stage and how do these expectations and forecasts
affect their prior floor behavior? Third, we have given little attention to
the strategic opportunities available to noncommittee members. Given the
partial control by committees, what strategies may non-committee members .
pursue to influence committee legislation? Finally, hov might we properly )
model the conference itself, the objectives of the participants, and the
constraints imposed upon them? These are all theoretical q_q_estions upon which
our Methodology may be brought to bear.

Empirically, there 1s a good deal of qualitative description and
quantitati\/e work on some aspects of the problems we have presented in this
paper. But most of .it is not tied to a theoretical framework and does not
illuninate the mattefs that have been of central concern to us. As we pointed
out earlier, we are not convinced that the issue of vvho wins in conference is
an appropriaté question inasmuch as conferees are constrained by what will
pass their respective chambers and this, in turn, determines the feasible set
of agreements conferees might reach. The evidence presented in the previous
section on committee (subcommittee) autonomy suggests an even more persuasive

reason for doubting the relevance of this question. The conference nay be
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less an arena for bicameral conflict than one in which kindred spirits from
the two chambers get together to hammer out a mutually acceptable deal.
Surely, on some (many?) subjects, for example commodity price supports, the
members of the House and Senate (sub)comnrittees who control the conference
have more in common with one another than either may have with fellow chamber
members.

In our analytical approach to legislative institutions, we have focused
on the locus and sequence of agenda power. In characterizing legislative
decisionmaking in terms of who may make proposals (motions, amfandments), who
h‘ey exercise veto power, and in what order, we wish to-emphasize that'these
features are not merely the minutiae of parliamentarians. Rather, they
provide the building blocks from which legislative institutions are
constructed. The results presented here and elsewhere by others show that
different mixes of these institutional building blocks lead to different
outcomes and, correspondingly,. to significantly different political behavior.

In the context of the committee system in the U.S. Congress, we showed
that proposal power and ex ante veto power are insufficient to the task of
institutionalizing an effective 'division-of-labor arrangement. In the absence
of some form of ex post veto power, committee proposals are vulnerable to
alteration and, because.of this, committees have agenda control in only a very
truncated form. It is unlikely, in our view, that such a shaky foundation

would induce individuals to invest institutional careers in the committees on

which they serve.

Although our analysis focused on the U.S. Congress and the manner in
which the ex post veto is institutionalized there, it should be clear that our
approach is more general. Because it can, in principle, be used to study any
sequence of agenda control, it can be applied to institutions that differ

-36-



significantly from the Congress. In this regard, we would conjecture that
“unicameral legislatures lacking ‘some alternative form of ex post veto (or
other basis on which deference might be founded) will also lack a powerful
committee system. Similarly, bicameral legislatures in which committees are
not the central actors in resolving differences between the chambers will not
possess strong committees, ceteris paribus.

It is in this regard that the British Parliament is of some interest.
The method of resolving differences between two chambers of a bicameral
legislature is of British invention. The earliest recorded evidence of its
practice comes from fourteenth century England. But in England, as Rogers
(1922, pp. 301-302) observes.

It had fallen into desuetude even before the Parliament Act of

1911 so attenuated the powers of the House of Lords.

Controversies between the two chambers are not serious, or, except

in rare instances prolonged.... Since the Government stands

sponsor for practically all legislation, a conference between the

Ministers and leading Peers in Opposition is able to compose the

differences, and, indeed, ministerial responsibility is ordinarily

sufficient to prevent conflicts between the chambers or the
necessity for a conference.

The institutions of cabinet government obviate the need for _
répresentatives of the two chambers to meet in. conference to resolve
differences. The centralized leadership of the cabinet confers agenda power
in @ chambers on the same single group of ministlers. They possess proposal
power and they control (either explicitly or through bargaining) the amendment
process. There is no need for ex post reconciliation since the cabinet may
choose policies that will survive both cHambers ex ante.

A detailed application of our approach to this institution is beyond the
scope of this paper. However, the outline above suggests three implications.
First, centralized agenda power in the Parliament implies that policy across
different areas is likely to be more coordinated than in the committee-based
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Congress. Because the committee system in the Congress delegates agenda
power, area by area, to different individuals with not necessarily compatible
goals, coordination across policy areas is more difficult. Second, the Speaker
in the House of Representatives is structurally disadvantaged in comparison

to the Prime Minister in Parliament. Because the Speaker holds few of the
critical elements of agenda power, he must depend extensively on persuasion

to induce others to pursue his omn objectives. On the other hand, the Prime
Minister holds important powers ove} her ministe_rs because they owe their
positions to her rather than to an independent property rights system conveyed
by seniority. Third, we conjecture that, because of the cabinet institution,
a system of standing committees in the British Parliament would lack the sort
of ex post veto with which congressional committees are blessed. By the
argument of this paper it would be surprising if a full-blown committee system
of the American type were ever to develop. This 1s but another way of saying
that institutions of ex post enforcement confer power on committees. In their
absence, we doubt committees would play the consequential role they do in the

U.S. Congress.
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10,

FDOTHOTES

Weingast and Noran (1983) have documented the change that transpired in
the policies of the Federal Trade Commission during the 19705 and have
traced it to changes in the oversight subcommittee of the Senate Commerce
Conmittee, The puzzle, which our theory addresses, s why this singular

change, with no concomitant change on the House side, preoduced a mejor
redirection in FTC policies.

The full guotation is: "“As a rule, a bI11 committed 15 a bi11 doomed.
wWhep it goes from the clerk's desk to a committee room Tt crosses a
parlianentary bridge of sighs to dim dungeons of silence whence it will
never return, The means and. time of fts death are unknown, but its
friends never see 1t again,”

Some evidence for this view derived from a study of comaittee assignments
1n the Rouse f5 found in Shepsle (1978).

Personal fntervied.

A tit-for-tat strategy is one in which the committee takes care of 2
particular rember if that meaber otherwise supports the committee on the
floor, but punishes the member (by denying him projects he wants, for
example) #f he oppeses the committee, :

Apprepriations produces thirteen annual bills, broadly significant,

and easily disaggregatable, Ways and Heans, too, produces legislation of
broad significance on a regular basis. In addition, it processes many
private-member bi11s. PubTic Norks produces water project bills,
Interior and Judiciary process an enormous number of private pember bills
{especially dealing with public Jands and iemigration, respectivelyl.

The assumption of jurisdictfonal separability does not preclude
nonseparabl Vi ties within jurisdictions., In post of our examples, we draw
indifference curves as circles, but our arguments extend wore generally to
any convex level sets, .

In Jater discussion, we relax this requirerent in order to determine what
might happen if other legislators have the capacity to pry open the gates,

For committee C, by Pc(x)" we shall eean the set of points preferred to
x by a decisive committee majority. We do not here dwel) on the
characteristics of such decisive sets,

Formal rules governing amendments and requirements Tike voting the status
quo last do place restrictions on final outcomes. MWevertheless, this set
typically contains a range of alterpatives over which the compf ttee {3
unable to exercise subsequent control {and hence whether the outcove 1s
in Pc(x®)), See Shepsle and Wefngast (1984},
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18,

16,

17,

18,

JefTerson' s Marual.

We assume here and throughout the paper that all agents vote
strategically (Farquharson, 1969) and are able to anticipate the
strategic moves of others. Thus, amendments to B 1ike Ay and Ay will
fall. The former actually beats B {ApeMiB}). But, since %t would
subsequently Jose to xO{A>gW(x%)}, voters 2 and 3 vote against 1t since
they prefer B to x® (even though Z prefers Ay to B}. Az fails, even
though a majority prefers 1t to x©, since Azgd(B).

Notice that our explamation does not assert that discharge petitions will
never be used or never work, only that they are unlikely to be used or
used successfully for bills Yike A; or A3. If, for whatever reasons, the
gates were kept closed on a bill l}ke A1, a discharge petition would work
sinte the threat of an ex post veto is incredible, ]

Undoubtedly, a good deal of floor amendment activity by committee wembers
consists of proposed changes in the b1l which inftially fall in the
committee mark-up and are subsequently taken to the full chamber "on
appeal.” In the context of full committee consideration of subcommittee
mark-ups, for example, Hall and Evans (1985} point out that one of the
more active subcommittee members in this respect is the subcommittee's
ranking minority member (whose amendments Yost in subcommititee). Hall
and Evans 2150 point out, however, that he is not very successful at the
full committee Tevel either., 1In the absence of a systematic empirical
tnquiry, we cannot say in what proportions comaittee participation in the
amendment process in the ful) chamber consists of [§) “management of the
amendment process” and (§1)} an "appeals process™ for committee losers in
the committee wark-up. Hence, our claim in the text {s only that we
have provided some analytical plausibility for the first alternative.

What follows is based on the masterful essay by Bach {1984) on
conference procedures.

The interested reader may consult the rules of the House and Senate, the
Senate Manual, Deschler's Procedure In_the House of Representatives, and

- turn of the century, tl ouse & nate
codified procedures. The codification, conducted by Thomas P, Cleaves,
clerk of the Senate Appropriations Committee, bears his name and is
known as Cleaves' Manual of Conferences and Conference Reports.

Thus, even if a proponent of an amendwent opposed by the committee is
a member of the conference delegation, his views are decidedly im the
minority.

While (**) is clearly a necessary condition for change in x°, we cannot
claim sufficiency for 1t. Even §f (**} holds, a variety of circumstances
could produce conference deadlock,

in the figure, both bills are elements of F{x0)}, i.e., elther is
preferred to x? by both chambers., Of caourse, this need not be the case
1nasmuch as the common circumstance fs one in which one b111, say By,
could not pass in the other chamber. The particular depiction in
Figure 5 does not affect the points we make in the text. -
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19.

20.

21.

22.

23.

Lindsay Rogers, writing in 1922, reports that early in the 19th century
the Speaker of the House often ignored party lines and selected managers
who would be "specially fitted to uphold the position of the House__
But the present system is automatic. The chairman, next ranking majority
member, and ranking minority member of the committee having the bill in
charge are invariably selected in each branch, although, in the case of
important bills, the number of conferees may be increased to ten, or even
more." (Rogers, 1922, p. 302). Similarly, McCown (1927) observes that
by the 1850s the general custom was "that of appointing the senior
majority and minority members of the committee having the bill in charge.
It is this which makes it so easy for the press to print the names of
managers before they are appointed.” (McCown, 1927, p. 153). Thus, It
could be written in CLEAVES MANUAL (see note 15) that " it has long been
the invariable practice to select managers from the members of the
committee which considered the bill." In the Senate, the practice of
appointing committee members to the conference is also observed, though
there has apparently been more emphasis placed on the requirement that
conferees "represent the views of the Senate." There is, however,
considerable ambiguity as to what this means since there are often many
votes on any particular piece of legislation. In practice, the
representation requirement has come to mean that conferees are chosen
from among those who supported the Senate bill on final passage, a not
very discriminating criterion (Oleszek, 1977, p. 39).

We have collected no data on failed conferences. Thus, we are unable to
_determine whether failures are related to the potentially disruptive
influence of representation on a delegation by noncommittee members.

He conjecture that even in failed conferences, the amount of noncommittee
representation is slight.

An instance of this (and there are many) occurred in the Cash Discount
Act of 1981, a bill managed by the House and Senate Banking Committees.
The principal managers for each chamber were drawn from these committees.
But one part of the bill (section 303) fell into the jurisdiction of
Energy and Commerce on the House side and Labor and Human Resources on
the Senate side. Additional conferees from these two panels were
appointed to resolve differences in this section of the bill.

Thus, the Department of Defense Authorization Act of 1982 was marked up
principally by the House Armed Services Committee, but sections of it
were considered by the Select Committee on Intelligence and the Committee
on Judiciary. Each of these panels was represented on the conference
delegation with specific responsibility for those sections of the bill
falling In their jurisdiction.

See the discussion of the LC-RC game in Shepsle and Weingast, 1981.
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TABLE 1

AHENDMENTS TO SUBCOMMITTEE BILLS
IH FULL COMNITTEE MARKUPS -

& [3= New Feasible Choice Set
H

Success

Ho. of Ho. of Amenduents Ho. of Amendments Rate
Commi ttee Bills Offered () Passed (P) {pm)
Agricul ture 21 230 143 62.2%
gaprking amd
Drban Affairs 14 128 n 56.8%
Education
and Labor 16 120 95 79.2%
Source: Evans and Hall (1985), Table 1. AFY bills §n the 98th Congress

for Banking and 75% of bills in the 97th Congress for Agriculture
and Education constitute their sample. 3See their footnote 3
for further detatls.



TABLE 2

AMENDHMENTS AND SUCCESS BY SUBCOMMITTEE
MEMBERS AND NOKMEMBERS IN COMHITTEE MARKUPS

TABLE 3
SUCCESS OF AMEHDMENTS TO APPROPRIATIONS BILLS, 1973-82
% of AN £ of Al
C omod ttee Arendments Successful ' Amendient Fate
Offered Amendments Offered | Success Rate® . Proportion
N Hin Lose Hinning
Agricuiture
{r=230) .
Support 305 10 Bl
sabconmf ttee : Chafrman's
meRbers ) 7.4 825 66.3 Position )
' Oppose 137 386 .26
subcomni ttee
nommenbers 22,6 11,5 48,0
0 n = 898
Banking .
{#=125} {
subcommi ttee ' . Source:  Bach (1985, Tables 1 and 3).
members B4.0 85,9 58,1
subcomnd tiee '
nomeERh ers 16,0 .1 ) 50.0
Education and Labor
{#=120}
svbcore ttee
reabers 65.8 69.5 83.5
swbcommittee : .
noamembers 34.2 s 107

Source: Hall and Evans (1985), Tables 2A, 2B, 2C. Humbers in parenthesis
are given in Table 1,

*percentage of amendments of fered that pass,



TABLE 4
COMFERENCES, 1981-83

Number of Conferences

981 1982 w83 M
JYPE_OF CONFERENCE

Budget 2 3 1 6
Appropriations 12 11 8 n
A1} Others 17 38 16 n

TABLE 5

CONFEREHCE COMNITTEE COMPOSITION!

Conferees Hot on Germane Committee
{Xumber of Conferees)

Source: Congressfona) Index Service, 1961, 1982, 1983,

1981 1682 1983
Hou se Semte House Senate Hou se Senate
TYPE OF CONFERERCE
Budget? 0 0 ) 0 ¢ 0
{15} (12} {15} (10) (15} {8)
Appropriationsd 0 0 0 0 0 1
{168) (187} (155} (187} (225} {19}
A1l others 2 3 3 3 2 0
{130} (155} {399) (216) (206) (126}

1geN entries give total nusber of conferees not from the commd ttee
of jurisdictiop for each conference type.
total number of conferees,

In parentheses are the

2ielther the Ornfbus Budget Reconciliation Act of 1981 nor the
Omnibus Budget Reconciliation Act of 1982 15 included here. Each was
an exceptional situation {nvolving an unesually large mumber of

conferess,

3poes not include omnibus supplementa) appropriations or contimuing

resojutions,

Source; Congressional Index Service, 1981-83,



TABLE 6
SUBCOMAITTEE AUTORGMY TN CONFERENCE:
APPROPRIATIONS COMMITTEES

Senate Autonomy

Complete Dominant Partial

Complete 18 3 2
House
Au tonomy Domi nant 2 i 0
Partial 0 1] 1]
Key:

Complete: The conference delegation was identical to the
subconmi ttee rembership,

Deminant: Efther one subcommitiee member was deleted, or one
non-subcommt ttee member was added to the conference
delegation,

Partial: Subcommittee representation was neither complete nor
dominant,

*Appropriations conferences fn 1981, 1952, and 1983 exclusive of
omnibus supplemental appropriations or contiming resolutions.

TABLE 7

SUBCOHMITTEE AUTOMOMY IM CONFERENCE:
LEGISLATIVE COMHMITTEES

HOUSE™
{n Conference Off Conference
On Subcommi ttee 210 248
0ff Subcommi ttee 25 720
SENATE
@n Conference 0ff Conference
On Subconmittee 136 12
Qff Subcommittee 35 204

*The populations are the committees of jurfsdiction, The first row
of each panel] gives the mumber of subcowni ttee members on and off
the conference delegation., The second row gives the number of

non-subconnt ttee menbers (but on the full committee) on and off the
conference delegation,
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