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INTRODUCTION

Maori have successfully made several claims to the Waitangi Tribunal in relation to lands
taken from them after the Treaty of Waitangi in 1840. One claim relates to the occupation of
land which was to be set aside for Maori in terms of the Treaty, namely the Maori Reserved
Lands.

These lands have a checkered history and in the mid 1990’s the New Zealand Government set
up processes to compensate Maori and European settlers who were disadvantaged by previous
government policy.

Determining compensation for land rights taken from indigenous people is an extremely
difficult exercise as the economic benefit approaches traditionally used in property valuation,
which stem from the early works of Adam Smith in his 1776 publication of “The Wealth of
Nations”, do not apply. In fact they are incapable of determining a “just terms” compensation
amount. Consequently broader thinking on compensation payable is necessary.

This paper explains the compensation model embodied in the Maori Reserved Land Act
which was structured to compensate both Maori and the legal occupiers of the land. The
nature and acceptability of the model are discussed and it is hoped that this exercise can
provide a useful example for other claims of property rights of indigenous people.

1. MAORI AND LAND

Most indigenous people have very strong ties to the land and have traditional beliefs which
see mankind as being formed from the land; the Maori people are no exception. Their
folklore is centred around their own dependence on the land. “Mana” is status or prestige and
“whenua” is the land and these two words combine as “manawhenua” to represent the
standing of the people, which is linked to their association and stewardship of land. The
linkage of the people to the land is also evidenced by the fact that the placenta is also called
whenua and when it is removed it is ceremoniously returned to the land.

To the Maori people the land has significance not only as a source of life, but also as a
common bond that links the members of the clan. Judge Spencer, in describing the
relationship of Maori culture with land states:-

“In oratory they identify themselves as reference to place, mountains, etc, which
others will recognise. Indeed, many features of the land have names, not just
mountains and rivers, but individual rocks in the river, etc. And all these names have
meanings which relate to people who lived there, and things which happened there.
Being found everywhere these named features were a part of their lives, they were
tripping over them all the time. Accordingly, they became personalised and would be
addressed as such in oratory.” (Spencer, 1990, p.30)



Maori have great difficulty in separating the concept of land from the activities of the people
and both monetary and aesthetic values are interwoven in their concept of the worth of land.
In addition, as the people belong to the land, the concept of individual ownership or title is
foreign to their traditional beliefs and there is acceptance of communal ownership of land.
Alienation rights over land are not generally held by individuals or families.

2. LAND LEASES ON MAORI RESERVED LAND

The Treaty of Waitangi signed in New Zealand in 1840 set aside designated lands to be
reserved for Maori. Soon after signing of the Treaty there were numerous land disputes and
confiscation laws came into effect in 1863. Within the first two decades, after the signing of
the Treaty, there were strong allegations by Maori of unfilled promises and disputes over land
began, for example on the West Coast of North Island. In 1880 the Government appointed a
commission (West Coast Commission) to investigate the grievances. The initial Commission
found that there was a failure to set aside Maori Reserves as promised. A second
Commission, commenced later in 1880, was empowered to make grants of land and set aside
reserves for Maori. However, the management of the reserves was to be vested with a public
trustee and it was deemed prudent to allow new settlers to occupy and develop the reserved
lands for the benefit of themselves and Maori. The initial West Coast Settlement Reserve Act
1881 vested the management of the reserves in the Public Trustee and empowered the trustee
to lease the reserves for the benefit of “the natives to whom the reserve belonged” on the one
hand and for “the promotion of settlement” on the other.

Maori were not party to the decision making in relation to their reserved lands and since the
1880’s have made strong representation regarding the lack of control of these lands since that
date. Numerous commissions of inquiry, (1890, 1891, 1906, 1912, 1913, 1927, 1934, 1948,
1965, 1975), are evidence of the severity of the grievances and the inability of Government to
settle the land control issue.

Perpetually Renewable Leases

Perpetually renewable leases resulted from the West Coast Commission and were
placed in the statue by the West Coast Settlement Reserve Act 1892. At that time
there was strong representation from the settlers that the development of virgin lands
with only a 21 year or a 30 year lease period was not viable and there is substantial
evidence that settlers were unwilling to develop land on this basis. As a result the
Government considered it necessary to make the leases perpetually renewable to
effectively develop and settle the land. The rental for these leases was based on the
unimproved land value. The Act also permitted existing and older style leases to be
converted to leases granting substantial tenure through perpetual renewability.

Maori were initially uninformed of the provisions of the 1892 Act but later objected
to the granting of perpetual renewability. Furthermore, Maori were not eligible to
become lessees of reserved land. During the depression years of the 1930’s the
rentals payable on the leases were reduced and the Government supported the rental
reductions in the Native Purposes Act 1935. In the years following the enactment of
this Act there was a high degree of Maori dissatisfaction with the levels of rental and
their dissatisfaction finally resulted in a Royal Commission on rentals under Sir
Michael Myers in 1948.

The Myers Commission 1948

The Commission report stated that the establishment of the perpetually renewable
leases in 1892 was “an earnest and honest attempt to settle finally, a difficult and



complex problem”; however the report goes on to state that ‘“subsequent
developments, mainly economic in the general conditions of the country, which were
not foreseen and which the legislators of the day could hardly be blamed for not
having anticipated” (p. 8), had changed the situation.

The Myers Commission was critical of the 1935 Act (Native Purposes Act), and its
effect upon Maori owners. In order to rectify the injustices of the past the
Commission stated “in our view the beneficial owners should now be given the fullest
measure of justice and future security that is reasonable and possible to give them” (p.
28). The Commission recommended that the lessors receive a return on the
unimproved value of the land and suggested that the rent should be fixed at 5% of the
unimproved value. It went further to state that the beneficial owners should not suffer
from a reduction in the unimproved value of the land in future except in the case of
deterioration of specific land parcels. The report also suggested a simple tribunal
system to settle the level of rent rather than the existing arbitration procedure.

Maori Reserved Land Act 1955

As a result of the Myers Commission the Maori Reserved Land Act 1955 was
enacted. The Act had two main purposes; to standardise the leases on Maori
Reserved Land on a national basis and to deal with the rapidly fragmenting
beneficiaries’ interests. The Act established rent on the basis of a percentage of the
unimproved value fixed for a period of 21 years with perpetual rights of renewal and
further gave Maori Trustees the authority to convert specific term leases to leases that
were perpetually renewable. The Act also empowered the Maori Trustees to grant
new leases with rights of renewal in perpetuity. Section 34 of the Act provided for a
rental of 4% of the unimproved value of the land for any urban land and 5% in the
case of rural land. The Act also permitted the sale of the lessors interest to existing
lessees provided the beneficial owners indicated a willingness to do so.

During the 1960’s there was a strong movement by Maori to regain control of their
reserved lands. The West Coast Settlement Reserve Advisory Committee was
formed to establish a corporation to take over control from the Maori Trustee. With
pressure from this Advisory Committee and other ownership groups the Government
established the Commission of Inquiry into Maori Reserved Land (The Sheenan
Commission).

The Sheenan Commission (1973 —75)

The Sheenan Commission was appointed in December 1973 to review the Maori
Reserved Land Leases and in 1975 it produced a substantial and historic document.
At an early stage in the Report it stated “The Commission recognises the desire of the
Maori to identify with his land and we acknowledge that the present administration
completely precludes this. It is probable that the desire to identify is as much a need
to have control as to actually have physical access to the land (p.33).”

In their conclusions the Commission strongly supported the concept of returning
control, and possibly, occupation of the reserved lands to the beneficial owners. On
page 62, it stated “the Commission is of the opinion that no arrangements in regard to
rural Maori reserved lands should preclude the possibility, however difficult, of
realisation of direct use and occupation of these lands by the beneficial owners. This
can only be done by purchasing the lessees interests; or selling individual farms and
purchasing similar farms in the same area.”



The only recommendation of the Sheenan Commission accepted by the Government
was the establishment of an Incorporations of Owners to have tittle and administer the
reserved lands. The basis for establishing the rentals was not amended from the
Maori Reserved Land Act 1955.

Waitangi Tribunal Finding

The Treaty of Waitangi Act 1975 established a mechanism to consider concerns
about the implementation of the Treaty of Waitangi referred to as the Waitangi
Tribunal.

The Waitangi Tribunal’s Ngai Tahu Report 1991 was an historic document, not only
in that it had received 900 submissions and had taken four years to complete, but
because of its findings and the initiation of a process of settlement by negotiation.
The report, inter alia, dealt with perpetually renewable leases on the West Coast of
South Island, New Zealand.

After studying the historical records of the perpetually renewable leases the Tribunal
stated: “The Tribunal found that the Maori owners never gave their consent to
perpetual leases in 1883 or 1887 and further it found that “the Crown has failed to
move in respect of recommendations contained in the 1975 Commission report
(Sheenan Report), and should have done so.” (p. 139)

In summary the Tribunal found that the implementation of perpetual rights of
renewal, the prescribed rent, and the failure to implement the 1975 Commission of
Inquiry report, were all breaches of the Treaty of Waitangi. As a result the Tribunal
recommended:

1. That the Maori Reserved Land Act 1955 be amended so that the leases
prescribed in this Act will:

a) over two 21 year lease periods convert to term leasehold those lands
subject to the leases prescribed in the above Act;

b) immediately change from a fixed percentage rental basis to one of a
freely negotiated rental, subject to the Arbitration Act; and

c) immediately change from the present rental review period of 21 years
to a rental review period of 5 years in respect of commercial and
rural land and 7 years in respect of private residential land.

2. That the lessees be reimbursed by the Crown for any provable loss suffered
by them as a result of the legislative changes recommended above. (p. 141
and 142)

This finding of the Waitangi Tribunal was a watershed decision and clearly
influenced not only the land on the West Coast of the South Island, but all Maori
Reserved Land subject to perpetually renewable leases.

Reactive Government Policy

Being conscious of the ramifications of the Ngai Tahu Report, the Crown reacted
promptly and set up a review team in September 1991, with Steve Marshall as
Chairman. The review team was instructed to make recommendations on ways to
remove the inequities facing the beneficial owners of Maori Reserved land. The



review team was specifically requested to consider the recommendations of the 1975
Commission of Inquiry and the Ngai Tahu Report of the Waitangi Tribunal. In its
report the Marshall Review:

. reached the conclusion that serious inequities exist in respect to the
legislatively granted perpetual right of renewal, the length of the rent review
period, the prescribed level of rentals, and the general conditions pertaining
to the administration of leases. These inequities are a direct result of lease
terms established by Parliament. (p. 7).

The Committee recommended that the Government accept that change to the
statutory contract was required to effect the removal of existing inequities and that it
accept responsibility for payment of appropriate compensation for all provable losses
during the transition process of the change. They also recommended that the Crown
acknowledge their responsibility for past losses due to these statutory contracts and
that, when the transition period was over, the perpetually renewable leases should be
leases without legislative prescription.

In response to the report of the Review Committee (Marshall Report) the government
issued a paper in 1993 entitled “A Framework of Negotiations: Toitu te Whenua” and
also appointed the Reserved Lands Panel to consult on the proposals of this
framework.

The Reserved Lands Panel under Judge Trapski recommended that the perpetually
renewable leases should be terminated after the existing term and two further twenty-
one year periods of renewal. The rentals or leases should be renewed to market levels
in three years time and thereafter the rentals should be reviewed every three years and
fixed by agreement between the parties or failing agreement, by arbitration. In
addition the panel recommended that the role of the Maori Trustees should be phased
out of the administration of this land.

The next step of the Government was to propose the Maori Reserved Land
Amendment Act 1996 in July 1996. This document was the combination of the
earlier Government policy documents, review committees, consultative working
groups and negotiations. The proposals in the Amendment Bill were, to a large
extent a compromise on previous positions. The Bill proposed the continuation of the
right of perpetual renewal but specified the phasing in of market rents after a three
year delay. It provided that rentals would be reviewed every seven years. The Bill
provided for compensation to lessees for the move to market rental on a formula basis
but restricted the compensation to a period of twenty-one years. In addition
compensation was payable to the lessors for the delay in phasing in the market rents.
Both parties were granted the right of first refusal to purchase the other party’s
interest.

After the first hearing of the Bill it was referred to a Select Committee and an
Independent Panel was appointed by the Minister to report to the Select Committee
on the proposals within the Bill. The author was a member of the three person
Independent Panel which received representations between August and December
1996.

The recommendation of the Independent Panel was that the compensation model
should be amended to more fully represent fair compensation to both parties, that the
proposed change to market rental should come into effect within the next three rather
than seven year period, and that the basis for establishing future rents should not be
prescribed in the legislation but rather determined by the market players.



3. THE ASSESSMENT OF COMPENSATION

While the assessment of compensation for property rights taken or changed has been the
prerogative of property values for hundreds of years, they have had little experience of
determining compensation for property rights of indigenous people. It is well accepted that
the internationally accepted valuation approaches to determine market value do not provide
an adequate framework when indigenous people’s property rights are involved.

Current valuation approaches are based on the concept of economic benefit and ignore the
value of special (non-economic) attachment of a people to the land. This dilemma is
understood by legislators and valuers and research is being undertaken to find alternative
ways of assessing compensation.

In Australia the National Native Title Tribunal Research Section is regularly reviewing the
growing bodies of knowledge in this field. However, it is fair to say that the incompatibility
of current compensation concepts with social and ethnic values means that there is no ideal
solution. At best the valuation approach can provide a financial benchmark about which the
parties can make recommendations.

The current literature in Australia on assessment of compensation for land include the
writings of Whipple (1997), Sheehan (2000), Litchfield (1999), Neate (1999), Campbell
(1999), the writer, Boyd (1995, 1998) and many others. A good review of the literature is
provided in Litchfield (1999, section 5). This paper will not attempt to detail the current body
of knowledge but it is worth quoting the alternative bases to calculating compensation amount
mentioned in the Litchfield (1999, p. 47) as:

In broad terms, compensation outcomes can be achieved through Indigenous Land
Use Agreement, court-ordered mediation or litigation (or a combination of all three).

The writer has examined the compensation process currently being used in New Zealand and
South Aftrica and concludes that, while each situation is unique and complex, he believes the
most practical and successful process is negotiation and it is helpful to have benchmarks (both
monetary and non-monetary). In New Zealand the availability of State-Owned land, such as
national parks, forests and commercial land, as compensation has been of great benefit in
setting compensation. In fact the substitution of cash for land is probably one of the least
satisfactory methods of compensation for indigenous people because of their communal and
custodial responsibilities.

4. COMPENSATION PAYABLE FOR MAORI RESERVED LAND

The determination of compensation in terms of the required changes to the Maori Reserved
Land Amendment Act was, basically, for the change of lease terms and a mechanism to
facilitate transfer of property rights. In this situation it was easier to determine compensation
for lessors and lessees than in most situations where indigenous people’s rights are involved,
because of the specification of the changes.

Following on the historic background to the amendments to the Maori Reserved Land Act
(section 2 above), the Government set in place the Maori Reserved Land Amendment Acts
1997 and 1998. (MRLAA 97 and 98)



At this stage there were approximately 2,200 leases where Maori were the owners (lessors)
and the occupants (lessees) had a right of perpetual renewal of these ground leases which
were registered against the property title. The area of land covered by these reserved lands
was approximately 26,000 hectares. The breakdown of the leases by property type are shown
on the table below.

Table 1: Maori Reserved Land Leases

Land Use % of Leases
Urban Commercial 26%
Urban Residential 45%
Rural Dairy 13%
Rural Pastoral 9%
Rural Horticultural 4%

Legislative changes in the MRLAA 97 and 98, to rectify the long-standing grievances,
provided reasonable solutions to several difficult questions especially:

1.
2.

3.

How to compensate the lessors and lessees for the change in lease terms
How to facilitate an acceptable change of ownership (removal of existing leases) in

perpetuity
How to compensate the parties quickly and equitably.

The MRLAA 97 and 98 solved these questions by:

1.

Identifying the specific items of compensation.
The compensation to which the lessor is entitled is specified as an amount:

(a) For the delay, as from commencement 1 January 1998.:-
(1) in the change to a more frequent rent review; and
(i1) in the change to a fair annual rent based on the unimproved value of
the land; and
(b) For the conditions imposed by this Act on the transfer by the lessor of the
land subject to the lease. (MRLAA 97, Section 13 (1))

The compensation to which the lessee is entitled is an amount for:

(a) The change to a more frequent rent review, and

(b) The change to a fair annual rent based on the unimproved value of the land;
and

(©) The conditions imposed by this Act on the assignment of the lessee’s interest

in the lease. (MRLAA 97, Section 16 (1))

The amended conditions involved the insertion of a right of first refusal conferred on
the lessor where a lessee proposes to assign their interest in a lease to a third party,
whether it be for money or not. Similarly a lessee has a similar right of first refusal in
respect to the lessors interest if the lessor proposes to sell their land. The rights of
first refusal must be exercised at market value and the specific provisions of these
rights are specified in clauses 10 to 15 of Schedule 1 of MRLAA 97.



Restricting the compensation payable to the future, i.e. from 1 January 1998, in
respect of claims by the lessor.

Any claim by Maori for past grievances in relation to these leases must be taken to
the Waitangi Tribunal.

The structuring of a compensation model intended to provide fair compensation to
both lessors and lessees. The model, more fully explained later, had the advantages
of calculating and identifying the amount of compensation offered, a transparent
method of calculation and early payment of the compensation amount.

An affected lessee had the option of taking the compensation amount determined by
the model or proceeding to challenge the compensation amount using a before and
after approach as specified in section 4 of the 1998 Amendment Act which states:-

(i) The Land Valuation Tribunal must, as soon as practical after 1 January
2001, determine the market value as at 1 January 2001, of the lessee’s
interest in the lease.

(ii) That the market value must be determined —

(a) First on the basis of what the market value would have been, as at 1
January 2001, if the Maori Reserved Land Amendment Act 1997 and
this Act had not been proposed or enacted; and

(b) Second on the basis of what that market value is, as at 1 January
2001, in the light of the enactment of the Maori Reserved Land
Amendment Act 1997 and this Act.

(iii) The Land Valuation Tribunal may, in making determination under the
section, take account of relevant valuation evidence arising after the
commencement of the Maori Reserved Amendment Act 1997 or this Act.

(iv) The amount of the compensation payable to the lessee under subsection (1) is
the difference between the market value determined under subsection (3) (a)
less the market value determined under subsection (3) (b).

(MRLAA 98, section 4)

In addition to the compensation determined by the model in Schedule 2, the MRLAA
97 refers to solatium payments which

“recognise the justifiable but unquantifiable transaction costs that will be incurred by
lessors as a result of the changes made by this Act to leases to which this Act implies”
(Section 25 (3)) and further “recognise the justifiable but unquantifiable transaction
costs that will be incurred by lessees as a result of the changes made by this Act to
leases to which this Act implies” (Section 26 (3)).

The solatium payments appear to be a cover-all, including all additional costs related
to the lease changes. There is no direct reference to compensation for the rights of
first refusal.



5. THE COMPENSATION MODEL

The compensation model included in the MRLAA 97 was structured to determine the
expected existing rental amount and the expected changed rental amount over the next 50
years. The difference between these two figures represents the additional rent that the lessee
will pay over time. The model calculates a present value amount equivalent to the future
additional rental amounts and this sum is the compensation to the lessee for the rental
changes.

The compensation amount payable to the lessor is the difference between the existing rent
(under the previous Act) and market rent, for the period from the commencement of the
Amendment Act 1997 to the date that the new market based rents begin.

An illustration of the rent change over time is shown as Appendix A. The lessees receive
compensation for the difference between line B and C and the lessors receive compensation
for the difference between lines A and C.

The model requires assumptions for variable inputs, being the market rent rate, the land
inflation rate and the discount rate, are these variables were assessed from market evidence,
wherever possible. The variables were adjusted for location and property type differences
were taken into account. An illustration of the effect of the discount rate is included as
Annexure B. The discount rate has a dual function of determining the equivalent present
value and an annuity rate for future payments, it would be better to use a dual rate than the
single rate proposed in the model. All the input variables were shown in the annexure to the
Act. Thus it is possible to check the calculation of the compensation amount and examine the
reasonableness of the input variables.

The great advantage of the model was that the compensation amounts due to two parties for

over 2000 properties (i.e. in excess of 4000 compensation amounts) could be calculated and
an offer of compensation made in a matter of hours.

6. ACCEPTANCE OF THE COMPENSATION MODEL

Following the promulgation of the MRLAA 97 and 98, the compensation model was used to
make offers of compensation to the lessors and lessees. The model was successful in that 92%
of lessees and all the lessors associations accepted the compensation amounts generated by
the model. It should however be noted that if a party being compensated did not accept the
amount from the model within a limited period of time, they had to wait approximately three
years before challenging the values before the Land Court — this was an incentive to accept
the compensation figure offered.

On the other hand, if the claimant did not accept the offer, they were able to propose other
methodologies for determining the compensation claim. This was the case in the Taranaki
district where a large number of lessees (approximately 160) challenged the compensation
offer and jointly took their cases to the Land Tribunal.

The lessees’ main argument was that the average market price of lessees’ interests before the
expectation of the Amendment Acts and the average market price of lessees’ interests after
the Amendment Acts should be the indicative figure for calculating the change of lease
conditions and the imposition of the right of first refusal. They considered that this was a
fairer approach than a composite model which quantified the individual components of the
claim.



Judgement has not yet been given in the case of the Taranaki Lessees’ Group vs Te Puni
Kokiri so it is not possible to evaluate this approach.

7. CONCLUSIONS

The Maori Reserved Land Amendment Acts 1997 and 1998 were an attempt to settle
compensation for a long-standing grievance by Maori who had effectively lost control of their
land. The Amendment Acts (MRLAA 97 and 98) are innovative in that they incorporated a
transparent compensation model which addressed the specific heads of compensation.

The claimants had the option to either accept the model figure or challenge the figure in the
courts. The proposed model was well exposed to the public prior to its incorporation in the
Amendment Acts and both lessors and lessees made representation on the compensation
model prior to its promulgation.

The model achieved its objective by settling the vast majority of the claims and providing
quick payment to the claimants. While it is probable that the model only offered “fair”
compensation as opposed to “full” compensation, it was a sound benchmark in a difficult
valuation exercise.

The author considers that greater usage should be made of compensation models that are well
explained to the affected parties in order to hasten the payment of reasonable compensation.
In particular, where the property rights of indigenous people are involved, a model that can
provide a benchmark for negotiation is a most useful tool. However the author reiterates that
“cash for land of indigenous people” is not an optimum solution and wherever possible land
should be substituted with other land if the original land is not available.

Professor T P Boyd
August 2001
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