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Brief abstract. Strengthening negotiated approaches to water alocation is a priority for
research and action. Institutional reforms should be grounded in an understanding of the
complexity of how water allocation is practiced at the local level in contexts of legal
pluralism. Water resource projects need to be capable of explicitly renegotiating rights
among old and new users. Formalizing water tenure should be studied and developed as
only one of several relevant approaches for improving water allocation institutions. More
effective institutions are needed for enabling stakeholders to participate in basin water
governance. Farmers and rural communities require defensible access to water as a crucial
asset for their livelihoods. Alternatives to water expropriation need to be developed
which can equitably and efficiently respond to the challenges of intersectoral reallocation.
Action research should help develop appropriate institutional innovations for negotiating
water rightsin these contexts.

INTRODUCTION

How can water allocation be improved amidst contesting claims? Increasing competition
and conflict over water brings pressures for reforming the social institutions which govern
water alocation. At the same time, policies in many countries, including in South and
Southeast Asia, are shifting away from an emphasis on top-down state control, and
towards greater participation, decentralization, and strengthening of the roles for market




and civil society institutions in natural resource governance. Local irrigation organizations
face external challenges to their rights to water, from beyond the boundaries of local
management institutions. This paper is concerned with the potential of negotiated
approaches to water rights for improving water resource alocation. Reforming water
alocation depends on understanding how water rights work in practice at the local level,
amidst the competing claims, complex interactions of state and local law, and multiple
forums for disputing, which anthropologists have analyzed in terms of legal pluralism.

Four contexts for negotiating water rights deserve particular attention, because of their
practical importance, and as promising directions for research and action:

1. Renegotiating rights. Water resources development projects restructure local water
rights, and risk undermining existing water allocation institutions or missing opportunities
to improve equitable access to water, unless water rights are explicitly renegotiated.

2. Water tenure. There are increasing pressures for governments (or self-governance
institutions) to more systematically recognize and formalize water rights.

3. Basin governance. Within river basins, increasing scarcity of water brings competition
and the need for better coordination among multiple users sharing water sources. The
scale and scope of problems for water resources governance expands across geographic,
administrative and social boundaries.

4. Intersectoral reallocation. Cities and industries seek to serve their growing demands
by shifting water from agriculture, while environmental concerns also challenge current
agriculture-dominated patters of water allocation.

The paper is particularly concerned with the challenges of water resources management in
conditions such as those which prevail in much of South and Southeast Asia. Water
alocation has been dominated by irrigation agencies. Water rights are generally
unrecognized or poorly defined in state law. Courts are often weak, distrusted, or
inaccessible as forums for dispute resolution. Aswell as drawing on published literature,
the paper presents conclusions from a collection of case studies of emerging water
conflicts (Bruns and Meinzen-Dick, forthcoming).

Organization of the paper. The next section of the paper reviews some reasons for
increased attention to negotiated approaches. Concepts of legal pluralism are then briefly
outlined for analyzing the multiple, dynamic normative frameworks which influence ideas
and action in water alocation. The succeeding sections focus on the four contexts
identified above, discussing priorities for improving understanding and negotiation of
water rights. Figure 1 gives an overview of contexts and key issues, and the conclusions
highlight priorities for further applied and action research.



REASONS FOR NEGOTIATION

Because of the mobile and variable nature of the resource, water alocation has aways
been a complex process, even within state-managed irrigation systems. Over the last
decade, increasing scarcity and competition for water has placed greater pressure on the
resource. Government and donor policies to increase user involvement have coincided
with an increasing number and variety of water users, going beyond farmers within
irrigation systems to include municipal and industrial users in basin management. This
section reviews how these have created a need for negotiated approaches to water
alocation.

From participatory development to empowerment. Experience with improving
participation in irrigation has shown the feasibility (and limitations) of reform in water
resource agencies, and that negotiated approaches to design and construction can be
institutionalized (Korten and Siy 1988, Uphoff 1986). Discussions about the shape and
location of water division structures have often implicitly or explicitly been negotiations
about water rights (Ambler 1990). Sustaining government-initiated irrigators
organizations is difficult, as is scaling up and institutionalizing any cadre of social
organizers within technical agencies. Third-party interventions such as facilitation by
community organizers may be useful, but enhancing the capacity of stakeholders
themselves to jointly formulate solutions is a more durable strategy.

Much of the discussion of user participation in water management (for irrigation or
domestic supply) has focused on responsibilities, and occasionally on rights to
infrastructure. Discussion of water rights has been largely absent, but is emerging as a
serious second-generation issue (Svendsen 1997). Policy changes in many countries of
South and Southeast Asia are moving further to decentralize decision making and increase
local participation, generally by devolving authority to local government units, and
specifically by turning over irrigation management responsibilities to water user
associations. Government policy and practice are striving to move towards approaches
which support local people in making and implementing their own plans, working with
outside organizations as partners rather than as dependent clients. The pace and
effectiveness of such changes varies, but overall these policy changes constitute a shift
toward approaches which require negotiation, where those affected have not just a voice
in what happens, but the power to say no, to require mutually satisfactory agreements
before water resource development activities are implemented.

Stakeholdersin basin water governance. Concern for the role of stakeholdersin water
resource governance is relevant not just within irrigation schemes, but also in the larger
context of basin water allocation. Aslong aswater is abundant users can take water
without having to worry about others. As scarcity increases, the linkages between users
grow stronger, bringing increased competition and a need for better institutions to govern
how water is allocated. Relying on government command and control alone to regulate
water alocation aong throughout river basins is neither feasible nor appropriate: effective
approaches need an optimal combination of self-governance, state regulation, and market
principles (Dudley 1992, Picciotto 1995, Meinzen-Dick and Rosegrant 1997). This means



not just consulting users about decisions made by state agencies, but learning how to
constitute federations, forums, districts or other institutional arrangements which enable
users to manage allocation (Blomquist 1992). Furthermore stakeholders and the public
should be involved in planning and implementing any reforms, such as formalizing water
rights or allowing reallocation through markets for tradable water rights. 1f stakeholder
forums are empowered to formulate solutions and make decisions, then negotiation is
essential.

Alternativesto expropriation. Ascities grow they look for more water. Reallocating
water from agriculture often appears to be the easiest source of additional supplies,
especidly if augmenting supplies through storage dams is deterred by high economic,
socia and environmental costs. In such circumstances, can farmers defend their accessto
water? If farmers give up water to others, can they receive adequate compensation? How
can water be assured for environmental needs, to protect instream flows and water-based
habitats? In most countries of South and Southeast Asia, the state asserts formal
ownership of water, and so in theory has authority to reallocate water. Even without legal
authority for expropriation, industries rely on their economic and political power to obtain
water from farmers, legitimately and illegitimately (Kurnia, Avianto and Bruns
forthcoming). Institutional frameworks for carrying out reallocation through voluntary
agreements among users are usually nonexistent. Since agriculture typically uses over 80
or 90% of current supplies, it appears aimost inevitable that other needs will be met by
reallocation from agriculture to other users. The question is how this process will occur,
whether it will be dominated by expropriation, or whether institutional innovations can
allow transfers to occur through negotiation of mutually satisfactory agreements.

The unifying issue across these contexts concerns increasing the use of negotiated
approaches to surface and ground water allocation, as away to cope with emerging
problems and opportunities. In terms of levels of collective action in common pool
resource management (Ostrom 1990), this involves more than just specific operational
decisions in water distribution. It requires collective choices made in renegotiating rights
which regulate access to water, and congtituting new ingtitutional arrangements to deal
with problems of greater scale and scope. In terms of institutions and governance
mechanisms (North 1990, Ostrom 1994, Williams 1996), analyzing negotiation of
resource alocation is of particular interest as part of comparing feasible alternative
combinations of state regulation, market mechanisms and self-governance. The priority
research questions concern explaining how changes in water rights are negotiated, and the
outcomes of reforming water alocation ingtitutions.

LEGAL PLURALISM

Thinking about water rights requires analyzing what water rights mean in practice. Water
alocation depends on local institutions, not just formal state laws. Ingtitutions for water

alocation are path-dependent consequences of local history, and these institutions in turn
influence the feasible routes for reform. Reforms are likely to be more effective and have
lower transactions costs if they build on and enhance the social capital of local institutions



for water allocation, rather than destroying or disrupting them. State efforts to change
how water is allocated are likely to be ineffective or counterproductive unless grounded in
an understanding of the principles and practices which guide water allocation at the local
level. Conversely, local communities face increasing pressures to deal with state law and
competing users beyond the boundaries of local management institutions. Anthropological
concepts of legal pluralism offer arich source of ideas which can help build better
intellectual foundations for analyzing water rights and their negotiation (Benda-Beckmann,
Benda-Beckmann, and Spiertz 1997, Spiertz forthcoming, Guillet 1998).

Plurality. At thelocal level, water rights already exist in one form or another, often
defined and applied in ways which differ significantly from whatever water rights may be
recognized in formal law. Water rights take a variety of implicit and explicit forms, far
beyond any simple contrast of riparian versus prior rights. Apparent chaos or absence of
legally recognized rightsis likely to be underlain by complex local rights institutions.
Religious law can exert a wide influence, even if does not appear to be strictly adhered to.
Even within state law, multiple laws and regulations often exist, possibly inconsistent with
each other, and these may applied differently by various agencies or levels of government.
Project regulations, created by donors and implementing agencies, exert a strong influence
on water allocation. Within local areas, water rights are often contested, and conflicting
claims may be settled more based on who holds power rather than legitimacy or historical
accuracy. Conflicts over the principles and procedures through which water is allocated
occur within localities, as well as between state and community. Simplistic assumptions
about uniform norms risk obscuring the plurality of water allocation ingtitutions. Rules are
applied and modified in these complex legal contexts.

Complexity of local law. Research on legal pluralism has challenged simplistic, static
ideas about “customary law.” What may be recognized in formal legal terms as
“customary law” captures only a small, and often distorted, part of the complexity of local
law. Local law israrely asingle unified body of norms, but instead is composed of
multiple legal fields, drawing on diverse sources of authority, frequently including kinship,
religion and community power structures. Even if principles are not questioned, there may
be much room for contention about how principles should be applied in practice. Rather
than being static, local law is a living body of rules, employed by disputants to pursue their
ends. Rather than existing in isolation, local law commonly is influenced by and influences
state law. The costs of reaching and enforcing agreements, and the terms within which
rules for water alocation are framed, are shaped by the complexity of local law.

Forum shopping. Culture may provide the concepts within which water rights are
conceived as claims on resources, but this still leaves disputants substantial scope for
choosing how to define their claims. Disputants choose where to pursue their claims,
“shopping” among available forums. Where courts are weak, inaccessible or distrusted,
disputants will likely choose other forums to deal with water conflicts. Negotiated
approaches are a subset of the larger set of processes through which disputes are waged.
Analyzing disputes in terms of legal pluralism offers relevant insights, and similar analytic
frameworks may be applied to efforts to improve negotiated approaches. If organizations
such as water users associations, WUA federations, or basin management bodies are



established or formalized these still have to compete with other forums through which
disputants may pursue their interests.

Reconceptualizing rights. Moving from a state-centric perspective on law has profound
implications for understanding how water rights are put into practice, and the options
which may exist for reforming water allocation institutions. |1deas about the complexity of
property rightsin local practice do not have to be framed specifically in terms of legal
pluralism (e.g. Vandergeest 1997). Some approaches in New Institutional Economics
share arelated emphasis on private governance rather than state ordering (Williams 1996).
However, research on legal pluralism offers a substantial body of existing theory and
research which can be drawn upon in understanding local conceptions about rights to
resources, disputing in legally complex contexts and the interaction of state and local law.
Decisions, such as how, or whether, to respond to new state-promulgated rules, and
whether to create or utilize new forums, take place within these complex legal contexts.

Legal pluralism and negotiation. Recognizing legal pluralism points to a much broader
context and extent of negotiation, that takes place not only in formally constituted forums,
but even in determining which forums, which sets of rights and rules, will be called into
play in each situation. However, acknowledging rights beyond those sanctioned by state
law also changes the basis of power in negotiations. The state is no longer the sole source
of “rights,” to be doled out and reallocated according to its own rules; rather, users come
to the negotiations with claims on the resource that derive their legitimacy from avariety
of sources.

CONTEXT 1: RENEGOTIATING RIGHTS

Old rightsversus new rights. Research has highlighted the risks of ignoring existing
water rights, or attempting unilateral expropriation and reallocation within water resources
projects (Pradhan, Hag and Pradhan 1997, Pradhan and Pradhan forthcoming). Well-
intended but poorly designed intervention intended to expand access to water may
produce results which are not only inequitable, but counterproductive (Coward 1986).
For example, van Koppen (forthcoming) shows how Operation Riz projects in Burkina
Faso initially took land and water rights from the women who were the main rice
producers and reallocated them to “families’ (effectively men). This enabled men to
increase their control over women's labor and reduced women's incentives to work, with
a negative effect on productivity. In subsequent projects, the male elites called for
women's participation in project forums, which enabled women to negotiate for
recognition of their prior rights when plots were allocated in the system.

Where water rights are unclear and contested between old and new users, developing
satisfactory institutions and allocation rules can be a difficult, lengthy, and highly
conflictual process (Brewer forthcoming). If improved infrastructure means that those
near the head-end of the canal have no further need and commitment to share water with
those downstream, then access to water could end up even worse than before intervention
(Ostrom 1995). Those who lose rights may have the power to later reassert their rights



and exclude others from any improved access, especially once the special outside attention
accompanying project intervention isgone. Even if expropriation “succeeds’ in
reallocating rights it may destroy the institutional foundations for subsequent management.
However, allowing existing users to monopolize windfall gains of improved supplies may
also be highly inequitable, helping only those who are already better off. State assistance
ought to provide leverage for negotiating more equitable access to water, especidly if this
potentially could make everyone better off, and expanded access would strengthen the
economic justification for investments.

Explicitly renegotiating water rights during project planning appears to be one option for
dealing with the dilemma between respecting the rights of existing water users and
providing access to new users. One of the first issues in negotiation is likely to be
definitions of “equity,” including how much weight is given to historic use, past and
current investment, and future needs. In practical terms there is a need for policies and
procedures which analyze existing local principles and practices for alocating water
(including contested claims) and negotiation of agreements which secure access to water
for both existing and new users. Figuring out ways to do this, and better understanding
the factors which influence what is and is not feasible in the way of expanding and
reforming access to water, should be a high priority for research. Thisislinked to alarger
research agenda concerning the problems which can accompany decentralization, going
beyond simplistic views of homogeneous “communities’ to address the distribution of
decentralized power and benefits between poor people and local elites, or more abstractly,
tensions between equity and local control.

Alternative dispute resolution methods. A substantial body of techniquesis available
for negotiation and other dispute resolution processes outside of court proceedings
(Fisher, Ury and Patton 1991, Nierenberg 1981, Karrass 1992, Edelman and Crain 1993).
In the field of water resources, little effort has been made to apply such approaches
outside the western United States, but they offer promise for building capacity to
negotiate (Stanbury and Lynott 1993, Bingham, Wolf and Wohlgenant 1994).
Negotiation among disputants can often generate more creative and appropriate solutions
than those imposed by a court or agency decision. Interest-based negotiation methods can
help reframe bargaining in ways which better enable parties to achieve their goals, rather
than being trapped by the zero-sum, win-lose assumptions of positional bargaining.
Mediation, facilitation and convening forums are among ways in which third parties can
contribute to more productive negotiation. Scoping processes can involve stakeholders
from the beginning, to define issues, identify who should be involved, learn how they wish
to be involved, and envision possible outcomes. Looking at how such techniques can be
applied, how they need to be modified for different cultural and institutional contexts, and
the advantages and disadvantages of such dispute resolution processes, is a priority topic
for research and action.

Separating water and land. State managed irrigation development typically assumes
that water will be allocated in proportion to the available land (Chambers 1988), athough
distinctions may be made for areas allowed to grow more water intensive crops, such as



rice and sugar cane, in specific seasons. Research on locally-managed irrigation systems
has identified alternative allocation methods using shares, where users have aright to a
particular proportion of the available flow, but where water is not necessarily tied to a
specific plot of land (Maass and Anderson 1978, Coward 1980; Sutawan forthcoming;
Vermillion forthcoming). Such systems can give farmers flexibility and incentives to
expand irrigated area and make more efficient use of available supplies (Y oder and Martin
1983). Separating water rights from land creates the possibility of allocating water, and
the ensuing project benefits, to people rather than to land (Patel-Weynand 1997; Wood et
a. 1990). If alocation on principles beside land is to be accepted as part of state-support
projects then policies may need to be changed. While much research has been done on
traditional share systems, it would be useful to know more about what happens when
share systems are introduced or incorporated as part of project intervention (Wilkins-
WEells 1996). Reforms separating land and water may bring not just opportunities, but
threats to farmer managed irrigation, traditional smallholder cultivation systems and
communal regulation of land and water tenure, especially if communal rights are privatized
and made transferable (Guillet 1998 and Guillet forthcoming).

CONTEXT 2: WATER TENURE

Strengthening rights. Accessto water is crucia to the livelihoods of individuals,
households and communities, and is threatened in many contexts. Strengthening rights to
use water represents one way of building assets, control over valuable resources.

However expanding formal water rightsis only one of several waysto try to strengthen
rights to water or reform water allocation institutions. A legal pluralist perspective helps
clarify how access to water is shaped not just by formal rightsin state law, but by “rights’
asthey are defined in local contexts, diverse principles, rules and practices concerning who
should receive how much water, when and where. Much more could be done to recognize
and strengthen the capacity of the organizations and institutions through which water
allocation currently occurs. Federations, forums and other new institutional arrangements
for governing water alocation can be developed, without necessarily requiring
formalization of rights. Research and action is needed to explore such approaches, as
alternatives or complements to formalizing rights.

Advantages and disadvantages of formalization. Asshown by experience with
formalizing land tenure, formal rights by themselves may be neither necessary, nor
sufficient, to secure access to resources. Depending on the circumstances, formalization
may do more harm than good. Formal registration procedures are vulnerable to
manipulation and abuse, especially by those who are better educated, richer and more
powerful, although measures can be taken to improve accessibility. So formal rights are
not sufficient by themselves to secure control of assets essential to local livelihoods.
Working within the context of existing tenure institutions may be preferable to forcing a
transformation into formal rights, i.e., formalization is not always necessary, and is far
from the only choice. Capacity to defend rights against competing claimants is essentia
for rights to be meaningful. Research should assess the relative advantages and
disadvantages of formalization, compared to other approaches to resource management.



Transforming rights. Strengthening of formal water use rights systemsis being
considered or attempted in many countries of South and Southeast Asia. Inventorying or
formally registering existing rights invokes complex questions about the plurality of
claims. Rights may be inadvertently or deliberately transformed in the process of being
systematically recorded (Coward 1990, Sengupta forthcoming). Research can help to
clarify the diversity of claims which exist and options for better accommodating diverse
claims within more formalized water rights systems. There are important choices in how
formal rights are defined, for example whether water rights are proportional or volumetric,
tied to land or separable, and held by individuals or by collective organizations such as a
WUA. Registering rights based on “customary” practice is desirable as a general
principle. However, as discussed earlier, local rights may be complex and contested, so
this may not be just a matter of documenting existing rights, but instead, in at least a
significant portion of cases, a process may be needed for negotiating formal rights. If
formalization were to be applied selectively, for example in specific basins, research could
help clarify where it might or might not be worthwhile.

Efforts would also be needed to build the capacity of individuals (or organizations holding
rights) to defend their rights. The work of Northern New Mexico Legal Services assisting
acequia irrigators, who in principle hold very senior water rights, is an example of the
challenges poor farmers and farming communities face in defending their rights during
complex, costly and lengthy water rights adjudication procedures (NNMLS forthcoming).
In essence establishing formal rights is a process of renegotiating rights amidst competing
claims. Much needsto be learned about how to best do this, and when it may be
preferable to wait or pursue alternative approaches rather than forcing formalization of
water tenure.

CONTEXT 3: BASIN WATER GOVERNANCE

Enabling self-governance. Ascompetition for water grows, irrigators must look
outward, beyond the boundaries of their schemes, to deal with strangers in basin water
alocation. Furthermore, they have to take greater account of multiple use within their
schemes (Meinzen-Dick 1997), for example if changes in water use affect groundwater
levelsin wellsrelied on for domestic supply (Sadeque forthcoming). Numerous studies
have documented the capacity of irrigators organizations to manage irrigation within
individual schemes. Much less research has been done on how to accommodate other
water uses within irrigation systems, or manage between systems, where the scale of for
management is wider, the scope broadens to include other types of water uses, and
interaction is with strangers sharing few or no pre-existing social ties.

One of the key tasks of governance isto create an institutional framework within which
strangers can peacefully agree to cooperate and coordinate their actions (North 1990).
However, relying on government agencies alone to allocate water in basins may fail to
respond to the interests and priorities of water users, as well as incurring high transactions
costs compared to having users cooperate to reach and implement decisions. At the least,



there is a strong case for increasing the extent of user participation in basin and sub-basin
management. Therefore it would help to know much more about the extent to which such
coordination aready occurs, even if informally or ad hoc, as well as what problems and
opportunities are created by greater user involvement. Sutawan (forthcoming) shows
how, even in Bali, with a relatively homogeneous population and well defined individual
water rights within strong subak irrigation management institutions, forming federations of
subaks and negotiating water rights between groups is a feasible, but complex process,
either in the context of projects that combined previously separate schemes, or in basin-
level water allocation. In practical terms, action research is needed on how to form or
strengthen federations, basin management bodies or other institutions, and how users can
best be represented.

More ambitious than just incorporating users in agency procedures for basin water
alocation is the question of whether governance of basins or sub-basins can be entirely
managed by users. Groundwater management in southern California (Blomquist 1992)
offers one of the few well-studied examples of how such problems have been resolved in
the context of self-governance. Multiple, sometimes overlapping units, public, private and
user-controlled, cooperated in a*“polycentric” pattern of governance, emphasizing
horizontal coordination rather than vertical hierarchy. Blomquist identified important
enabling conditions concerning the characteristics of the resource, and the role of the state
in delegating management authority and providing technical backstopping. Representative
basin governance organizations exist in many countries, such as France, Spain and Chile
among others, although apparently with stronger technical agency roles. 1t would be
useful to know more about what affects their performance.

Institutional change is an evolutionary process, involving incremental changes and learning
fromtrial and error (Ostrom 1990, Blomquist 1992). Effortsto improve basin water
management may be more fruitful if they start from urgent problems and build from there
to evolve institutional capacity rather than trying to establish a comprehensive framework.
It may be better to conceive of reform in terms of punctuated institutional coevolution,
rather than bureaucratic adjustment of regulations within an equilibrium condition.
Research and pilot activities can develop institutions, which then might be drawn upon in
responding to crises, rather than assuming that change will mainly occur within a top-
down process of carefully deliberated policy reform.

Crossing boundaries. Water flows across administrative boundaries, creating
hydrological networks, which often fit poorly with the administrative jurisdictions which
hold political authority. However basin management authorities organized on
hydrological lines are unlikely to be effective unless supported by the power of
administrative authorities. One of the key institutional challenges is how to suitably
combine these principles in governing water resources. One aspect of dealing with this
conflict isto avoid approaching the issue as an either/or choice, and instead look for
“both/and” solutions (Uphoff 1991) which can integrate both principles. Furthermore the
boundaries of “problemsheds’ may be larger or smaller than basins, or cross-cut
hydrological and administrative units. Instead of conventional hierarchical arrangements,



polycentric governance may be better equipped to deal with problems with diverse scope
and scale (Ostrom, Schroeder and Wynne 1993).

As soon as water resources management looks beyond the narrowest of concerns with
allocating available flow, it becomes linked with forestry, land use, environmental quality
and other topics, crossing the sectoral boundaries of government agencies and academic
disciplines. A further set of boundaries which need to be crossed are those between
government and those outside of government, including both farmers and the private
sector. In many countries a necessary first step is inviting those from outside government
to join the discussion, rather than treating water allocation as something to be arranged
between government departments. In addition to formal councils with stakeholder
representation, various other techniques may also be useful. Multiparty negotiation is
much more difficult than bilateral, especially if conducted in the glare of publicity
(Lewicki, Hiam and Wise 1996). Community advisory panels (CAPs) with representation
from different kinds of stakeholders, can help in creatively analyzing problems and
formulating potential solutions (Cohen 1997). Forums such as panels or stakeholder
workshops can be initiated by university research projects or NGOs, without requiring the
legal basis of formal councils. Existing management institutions often lack the scale and
scope to address the challenges of water allocation. Institutional innovation is needed, and
action research to pilot new ingtitutional arrangements could play a key role in expanding
the aternatives available for dealing with challenges crossing multiple boundaries,
geographic, social and intellectual.

CONTEXT 4: INTERSECTORAL REALLOCATION

Defending access. Expropriation of water, reallocation with little or no compensation to
those who lose water, threatens rural livelihoods. Farmers may be in aweaker political
and economic position than urban interests, but are still not lacking means to resist having
their water taken away. The much higher economic value of water in non-agricultural
uses, and the relatively small size of such new demands compared with the large volumes
currently used in agriculture, creates at least the possibility for win-win agreements for
water reallocation. Leasing and other innovative institutional arrangements could provide
attractive alternatives to selling rights or having them expropriated (Moore 1997).
Research is needed on what is currently happening in terms of intersectoral reallocation,
and what constructive examples exist for managing reallocation. In addition to more
conventional research approaches, much could be learned through an activist approach
working with communities whose access to water is threatened (NNMLS forthcoming).

Water markets. Water markets are emerging in many areas in the absence of legal
legitimization, and often in the context of deliberate avoidance of formal regulation (Shah
1993). Informal trading of water, spot markets, may evolve spontaneously without
requiring formal water rights. Informa markets can provide substantial, although unequal,
benefits in expanding access to the resource (Meinzen-Dick forthcoming). Permanent
trading of water rights, crossing beyond local boundaries, is only likely to be feasible
where such rights are recognized in state law. If the gains from reallocating water are



limited, and permanent transfers infrequent, then reallocation might occur without
requiring the establishment of the institutional apparatus for full-fledged water markets.
Establishing tradable water rights and water markets is advocated as one way of dealing
with the need to reallocate water, allowing it to occur through voluntary transactions
(Rosegrant and Binswanger 1994). Tradable rights give incentivesto shift water to those
able to pay the most for water, strengthening incentives for economic efficiency and taking
the opportunity costs of water into account.

Establishing tradable water rights and markets might increase, not decrease the need for
negotiation. The common pool characteristics of surface and ground water resources,
difficulty in exclusion and rivalry in consumption, mean that the issue is not one of being
able to simply privatize water, but of finding effective combinations of market
mechanisms, state regulation and self-governance ingtitutions. Trading water itself
requires negotiation, which often cannot treat water as a generic commodity, but must
deal with the location specific characterics of supply and demand, i.e. there may be a high
degree of asset specificity (Williamson 1996), or even hilateral monopoly (Alston 1970).
As discussed earlier, formalizing rights is more complicated than just documenting
“existing rights,” and would require substantial negotiation. Advocates of water markets
have recognized that it may be more efficient for rights to be held, or at least managed,
collectively, for example by water user associations. However such organizations are
likely to require internal negotiation to agree on any transactions. Trades may also affect
communities which lose water, downstream users, and other third parties. Negotiation
may be necessary to find ways to prevent or mitigate adverse impacts. Therefore,
strengthening negotiation capacity, and formalizing rights compatible with existing local
alocation practices, are likely to be essential prerequisites for any attempts to establish
water markets. Research on transformations in water rights as water markets emerge, and
the implications of policy reformsto create tradable rights, is a priority for further study,
aswell aslooking at the transactions costs of establishing water markets compared with
other approaches for managing intersectoral reallocation.

Community capacity. Empowering communities to negotiate their rights to water raises
serious challenges. Research is needed to escape myths, trying to clarify, empirically and
conceptually, what shapes community capacity to deal with threats, whether from
outsiders seeking to exploit disadvantages of poor information, economic or political
weakness, and discourses dominated by legal-bureaucratic conceptions; or from leaders
and other elites who may use their rolesto pursue private interests in ways which sacrifice
community concerns. |If negotiators act as agents for communities, will they adequately
represent the interests of those they are supposed to serve? How do women, the landless,
or marginalized ethnic groups gain a voice -neither directly or through negotiators? A
shift to negotiated approaches brings new demands on institutions for collective action,
focusing on external relations across boundaries. Formalizing water tenure raises issues
similar to those concerning efforts to privatize fisheries, rangeland or forests. If rights are
made transferable will they quickly be lost to wealthy outsiders? Should rights be held
individually, or collectively as common property? Can communities cope with



speculators? What factors affect the capacity of communities to deal with markets for
resource rights?

CONCLUSIONS

The situations examined in this paper will become more prevaent in the years ahead.
Figure 1 summarizes the key issues and challenges posed by each. Addressing these
through negotiated approaches that take into account the plurality of claims on water
resources is more complex than imposing (or attempting to impose) alocation by the
state, but in the long run the negotiated approaches are likely to be more effective and
equitable. In this concluding section we identify priorities for further research and action
to address these challenges.

Building capacity to negotiate. Policies for decentralization, stakeholder participation
and strengthening civil society ingtitutions in governance, including in natural resource
management, are creating conditions which favor increased emphasis on negotiated
approaches to water allocation. Institutional innovation is needed to strengthen the
capacity of water user organizations, government agencies and other stakeholdersto
pursue negotiated solutions. Forums need to be created and strengthened which can deal
with the scope and scale of water conflicts. More effort should be made strengthen
negotiating skills, applying and adapting available techniques. Research and applied
activities also need to look the limits of negotiated approaches, particularly the options
available when one party seeksto use its power to impose an outcome.

Understanding legal pluralism. Attemptsto reform water rights are likely to fail unless
grounded in an adequate understanding of how water allocation is practiced at the local
level. Concepts of legal pluralism offer afertile source of ideas about how state and local
law interact, and how disputes are negotiated. Research drawing on these ideas can clarify
the factors shaping processes and outcomes of renegotiating rights, appropriate ways to
strengthen water tenure, how to make new organizations and institutions accessible and
effective, and how local institutions for regulating resource rights respond to the
opportunities and threats of markets.

Action research. Learning process approaches to pilot experiments played a crucia role
in devising new methods for improving participation in irrigation, combining insights from
researchers and practitioners, and linking field experiments with policy reform. Research
methods for understanding of water alocation conflicts and institutions include rapid
appraisal, case studies, ethnography, surveys and stakeholder workshops. Action research
approaches offer the most promising directions for learning and institutional innovation in
water alocation. Renegotiating rights as part of water development projects requires
explicitly creating agreements about rights which often have only been dealt with
implicitly. Consideration about formalizing water rights should be linked to field studies
and pilot activitiesto clarify the advantages and disadvantages of formalization and
alternative approaches to strengthening rights, involving stakeholders, and resolving



disputes. Where formalization seems desirable or inevitable, there is a need to learn how
to make formalized tenure appropriately compatible with existing practices, equitably
accessible, and defensible. Basin management institutions need to learn how to make
participation efficient and worthwhile for stakeholders, working across geographic,
administrative and cultural boundaries. Action research, by university researchers or
NGOs, helping communities defend their access to water could yield many lessons about
how to find better alternativesto expropriation.

Water alocation is inherently and inescapably a negotiated process amidst contesting
claims, whether in the context of user self-governance, agency administration or water
markets. More emphasis on negotiated approaches can contribute to better understanding
and better capacity to respond to the challenges of increasing competition for scarce water
resources. Research can clarify the advantages and disadvantages of negotiated
approaches compared to institutional alternatives. Negotiated approaches offer a
promising direction for research and action to facilitate better governance of water
allocation and reallocation.



Figure 1. Overview of negotiating contexts and priority issues

Contexts Reasons for Challenges Action research
negotiation priorities
1. Renegotiating  policies for old usersversusnew feashility of
rights decentralization and users renegotiation

2. Water tenure

3. Basin
governance

4. Intersectoral
reallocation
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